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nino eloSvili

konfidencialurobis principis mniSvneloba mediaciis procesSi

I. Sesavali

mediacia davis gadawyvetis alternatiuli meTodebis erT-erTi saxea.1 mediaci-
is dros mxareebi cdiloben gadawyviton dava mesame neitraluri piris daxmarebiT.2

Sedegad, isini aRweven maTTvis sasurvel SeTanxmebas da mosamarTlis gadawyvetile-
biT ar arian SeboWilni.3 mediaciiT ixileba samezoblo, sisxlis, saojaxo, samewarmeo
da saerTaSoriso samarTlidan warmoSobili davebi.4 saqarTvelos kanonmdeblobiT
savaldebulo sasamarTlo mediaciis gansaxilveli davebi saqarTvelos samoqalaqo
saproceso kodeqsiT (SemdgomSi `sssk~) aris gansazRvruli, magram, mxareTa Tanxmobis
SemTxvevaSi, SesaZlebelia sasamarTlo mediaciam nebismieri kerZosamarTlebrivi da-
va ganixilos.5

mediacia sargeblobs rigi upiratesobebiT, rogoric aris, magaliTad, sasamar-
TloSi saqmis warmoebasTan SedarebiT naklebi xarji da nakleb stresuli,6 araforma-
luri garemo7 da sxva. mediatorebi procesis fundamentur warmatebad konfidencia-
lurobis princips  miiCneven,8 kanonmdeblebi da sasamarTloebic iziareben am pozici-

1 Butler V.F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.
2 Spencer D., Brogan M., Mediation Law and Practice,China, Cambridge University Press, 2006, 3.
3 Butler V.F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 1.
4 Field R., Wood N., Marketing Mediation  Ethically: The Case of Confidentiality, Queensland University of

Technology Law & Justice Journal, Vol. 5, No. 2, 2005, 143, <http://heinonline.org/HOL/Page?handle=
hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.

5 aRsaniSnavia, rom sssk, 1873-e muxlis 1-li nawiliT SezRudulia sasamarTlo mediaciis
kompetencia da gansazRvrulia, rom sasamarTlo mediaciis farglebSi SesaZlebelia
ganxilul iqnes saojaxo samarTlidan warmoSobili davebi, garda Svilad ayvanisa, Svilad
ayvanis baTilad cnobisa, mSoblis uflebis SezRudvisa da mSoblis uflebis CamorTmevisa.
aseve, sasamarTlo mediacia uflebamosilia ganixilos samezoblo da samemkvidreo samar-
Tlidan warmoSobili dava da mxareTa Tanxmobis SemTxvevaSi, nebismieri sxva dava. Saqar-
Tvelos sakanonmdeblo macne (SemdgomSi `ssm~), #1106-Is, 14.11.1997, [cvlilebis redaqcia:
ssm, #5550-rs, 20.12.2011]; sssk, 1873 muxli, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm,
#5550-rs, 20.12.2011]; kanonmdebeli iTvaliswinebs sxva saxis mediaciasac, rogoric aris
sanotaro, samedicino, sagadasaxado da sxva. gansaxilveli davis sagnebi TiToeul Sem-
TxvevaSi kanonmdeblobiT calkeulad aris gansazRvruli. sanotaro mediaciiT gan-
saxilveli davebi dadgenilia `notariatis Sesaxeb~ saqarTvelos kanonis 381-e muxlis 1-li
nawiliT. Aam SemTxvevaSi sanotaro mediacia ufro SezRudulia da am mediaciiT ar
ganixileba is dava, romelzec kanonmdeblobiT mediaciis specialuri wesi aris dadgenili.
ssm, 04.12.2009, #2283-IIs [cvlilebis redaqcia: ssm, #5851-Is, 16.03.2012]; samedicino mediaciis
ganxorcielebis RonisZiebaTa Sesaxeb saqarTvelos mTavrobis #80 dadgenilebis me-2
muxlis `e~ punqtiT ganisazRvreba samedicino mediaciiT gansaxilveli dava. ssm, 29.02.2012;
saqarTvelos organuli kanoni Sromis kodeqsis 481 iTvaliswinebs koleqtiuri davis
ganxilvas mediaciis gziT, ssm, #4113-rs, 17.12.2010, [cvlilebis redaqcia: ssm, #729-IIs,
12.06.2013]; sagadasaxado mediacia ganisazRvreba sajaro samarTlis iuridiuli piris
Semosavlebis samsaxuris struqturuli erTeulebis damtkicebis Taobaze ufrosis brZa-
nebiT #2742, muxli 121, 02.06.2011, [cvlilebis redaqcia: ssm, #21623, 20.05.2013].

6 Butler V.F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.
7 Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of

Public Law & Policy, 1994-1995, 575, <http://heinonline.org/HOL/Page?handle=hein.journals/hplp16&div=
23&collection=journals&set_as_cursor=clear>.

8 McCrory J.P., Environmental Mediation – Another Piece for the Puzzle, Vermont Law Review, Vol. 6, 1981,
49, 56, miTiTebulia statiaSi: Mehta A., Resolving Environmental Disputes in Hush-hush World of
Mediation: A Guideline of Confidentiality, Georgetown Journal of Legal Ethics, Vol. 10,  No 3, Spring, 1997,
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as.1 Tavis mxriv, aRniSnuli principi avsebs mediaciis institutis meore mniSvnelovan
neitralurobis principsac. mediaciis dasrulebis Semdgomac, konfidencialurobis
principis safuZvelze, mediatori valdebulia daicvas, ar gaamJRavnos konfidencia-
luri informacia,2 radganac, aseT SemTxvevaSi misi, rogorc damoukidebeli mesame pi-
ris, neitraluroba SesaZlebelia kiTxvis niSnis qveS dadges.3

`mediaciaSi konfidencialurobis principis mniSvneloba aqsiomaturia~.4 aRniS-
nuli principis arseboba ganapirobebs mxareebis ndobas procesis mimarT. mxolod
mcire raodenobis mediaciis procesi iqneboda warmatebuli, Tu erTmaneTis mimarT
manipulaciis SesaZlebloba eqnebodaT mxareebs SemdgomSi sasamarTloSi davisas.5

konfidencialurobis principis regulacia gansxvavdeba sxvadasxva saxelmwi-
fos  iurisdiqciaSi.6 Mmediaciis instituti siaxlea qarTul samarTalSi. dReis mdgo-
mareobiT saqarTvelos sakanonmdeblo regulacia aris `epizoduri~,7 swored aqedan
gamomdinare,  am institutTan dakavSirebuli konfidencialuri principis ganxilva
aqtualuri da mniSvnelovania. KkvlevaSi `mediaciis samarTlebrivi regulirebis per-
speqtivebi saqarTveloSi~ aRniSnulia, rom `mediaciis regulirebasTan diskusia sa-
qarTveloSi mxolod axla iwyeba~.8

winamdebare statiis mizania dadgindes konfidencialurobis principis mniSvne-
loba, cneba, farglebi, konfidencialurobis valdebulebiT SeboWili pirebi da dac-
vis meqanizmebi. relevanturia ganisazRvros aris Tu ara absoluturi aRniSnuli
principi, ramdenad `sasurveli~ da `gamarTlebulia~ konfidencialurobis principis
SezRudva sazogadoebrivi usafrTxoebis, sxvaTa sicocxlis, janmrTelobisa da qone-
bis xelyofis Tavidan acilebis, an sxva mizniT. aRniSnuli sakiTxebis SedarebiTsamar-
Tlebrivi kuTxiT9 analizisTvis moyvanili iqneba evrokavSiris mier  miRebuli direq-

522-523,<http://heinonline.org/HOL/Page?handle=hein.journals/geojlege10&div=25&collection=journals&set_
as_cursor=clear>; mediatorebi warmatebul mediaciaSi, konfidencialurobas gadamwyvet
elementad miiCneven, aRniSnulia naSromSi: Sharp D., The Many Faces of Mediation Confidentiality,
Dispute Resolution Journal, Vol. 53, Issue 4, November, 1998, 58,  <http://web.ebscohost.com/ehost/
pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-9708-9c135e7e9d30%40sessionmgr12&hid=11>,
[29.06.2013].

1 Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation: A Guideline of Confidentiality,
Georgetown Journal of Legal Ethics, Vol. 10, No 3, Spring, 1997, 522-523,  <http://heinonline.org/HOL/
Page?handle=hein.journals/geojlege10&div=25&collection=journals&set_as_cursor=clear>.

2 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239,  Vol. 17, 2002, 3, <https://litigation-essentials.lexisnexis.com/webcd/app?action= Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&
key=10a08271aa18b1f383ab0d6e85ad564c>.

3 Sherman E. F., Confidentiality in ADR, Proceedings: Policy Issues Arising  from the Texas Experience,  South
Texas Law Review 541, (1997) wignSi: Kovach K.K., Mediation: Principles and Practice, 3rd ed., USA,
Thomson West, 2004, 267.

4 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, Vol. 17, 2002, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15
&key=10a08271aa18b1f383ab0d6e85ad564c>.

5 Burnley R., Lascelles G., Mediator Confidentiality – Conduct and Communications, 1, <http://www.cedr.com/
library/articles/Mediator_confidentiality_SJBerwin.pdf>, [05.07.2013].

6 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, Vol. 17, 2002, 2, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=
3B15&key=10a08271aa18b1f383ab0d6e85ad564c>.

7 cercvaZe g. (red.), mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi,
ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli
gadawyvetis nacionaluri centri, Tb., 2013, 18, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-
Version-final.pdf>,  [05.07.2013].

8 iqve.
9 rogorc sazRvargareTis qveynebis samarTalTan, sasamarTlo praqtikasTan, aseve

evrokavSiris direqtivasTan mimarTebiT.
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tiva da im qveynebis sakanonmdeblo regulaciebi, sadac  mediaciis instituti tradi-
ciul institutad miiCneva  da mediaciis konfidencialurobis sakiTxebi araerTxel
qceula msjelobis sagnad. Sedegad, SemuSavdeba is rekomendaciebi, rac sasurveli iq-
neba  asaxuli iyos saqarTvelos kanonmdeblobaSi konfidencialurobis mniSvnelobi-
dan gamomdinare.1

II. konfidencialurobis principis mimoxilva

personalur urTierTobebze konfidencialurobis koncefcia antikuri perio-
didan arsebobs. aRniSnulis Taobaze hipokrates ficSic aris saubari eqimisa da paci-
entis urTierTobebis konteqstSi, daaxloebiT qristes Sobamde 400 wels.2 `istoriu-
lad, advokatsa da klients, col-qmarsa da zogierT iurisdiqciaSi mRvdelsa da aR-
msarebels Soris urTierTobebs moixsenieben rogorc `saerTo samarTlis privilegi-
ebs~.3 `termini `mediaciis privilegia~4 exeba mediaciis procesSi komunikaciis dac-
vas~.5 unda aRiniSnos, rom konfidencialuroba da privilegiebi ar aris absoluturi.
gamonaklisebi gaTvaliswinebulia im mizniT, rom am informaciis codna ufro mniSvne-
lovania, vidre konfidencialurobis dacva.6

konfidencialuroba es aris informaciis usafrTxod Senaxva da kontroli mis
gamJRavnebaze. rogorc eTikuri cneba, es SeiZleba ganimartos mxaris valdebulebad
gamoiyenos an gaavrcelos informacia mxolod Sesabamis pirebTan SeTanxmebiT da da-
icvas es informacia, romelic sajarod ar aris cnobili. Tumca, sainteresoa is faq-
tic, rom valdebuleba gulisxmobs dacul iqnas simarTle da ara yalbi informacia,
ramdenadac araviTari mizani ar emsaxureba araswori informaciis dacvas.7

mediaciis farTod gamoyenebasTan erTad, samwuxarod, Tumca mainc gardauvlad,
izrdeba davebi konfidencialurobasTan dakavSirebiT. Tavis mxriv, aseTi davebi ka-
nonmdeblebisa da sasamarTloebisTvis stimuls warmoadgenen daicvan konfidencia-
luroba sxvadasxva doneze sxvadasxva SemTxvevaSi.8

1 Young  P. M., Rejoice! Rejoice! Rejoice, Give Thanks, and Sing: 1 ABA, ACR, and  AAA Adopt Revised
Model Standards of Conduct for Mediators, Appalachian Journal of Law 195, Vol. 5, 2006, 11,
<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&doc
id=5+Appalachian+J.+L.+195&srctype=smi&srcid=3B15&key=eb8564da8c7bfc4928d90366e3672e70>.
warmoCenilia Tu ra sakiTxebi unda ganisazRvrebodes mediaciaSi konfidencialurobis
principTan dakavSirebiT.

2 Richards N. M.., Solove D. J., Privacy’s Other Path: Recovering the Law of Confidentiality, Georgetown Law
Journal, Vol. 96, 2007, 133, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=969495>, [05.07.2013].

3 Foster H. H. Jr., An Overview of Confidentiality and Privilege, Journal Psychiatry & Law, Vol. 4, Issue 1, Spring,
1976, 394, <http://heinonline.org/HOL/Page?handle=hein.journals/jpsych4&div=39&collection=journals&set_as_
cursor=clear >.

4 Mediation privilege.
5 Burr A. M., Confidentiality in Mediation: A Privilege Worth Protecting, Dispute Resolution Journal, Feb-

ruary/April, 2002, 66, <http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-
9708-9c135e7e9d30%40sessionmgr12&hid=11>, [29.06.2013].

6 Foster H. H. Jr., An Overview of Confidentiality and Privilege, Journal Psychiatry & Law, Vol. 4, Issue 1, Spring,
1976, 394, <http://heinonline.org/HOL/Page?handle=hein.journals/jpsych4&div=39&collection=journals&set_as_
cursor=clear>. disonis mosazrebiT konfidencialurobis principi ar aris da arc unda iyos
absoluturi. Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal
on Dispute Resolution 239, Vol. 17, 2002, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action= Do-
cumentDisplay&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15
&key=10a08271aa18b1f383ab0d6e85ad564c>.

7 Pattenden R., The Law of Professional – Client Confidentiality, Regulating the Disclosure of Confidential
Personal Information, Oxford University Press, 2003, 12.

8 Deason E. E., Uniform Mediation Act, Law Ensures Confidentiality, Neutrality of Process, Dispute Resolution
Magazine, Vol. 8, No 4, Summer, 2002, 7, <http://heinonline.org/HOL/Page?handle=hein.journals/disput8&div=
43&collection=journals&set_as_cursor=clear>.
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2.1. konfidencialuroba sasamarTlo procesSi

sasamarTlo aris sajaro instituti da, Sesabamisad, procesebic aris sajaro.
aRniSnuli wesis mimarT dadgenili gamonaklisebi iSviaTia.1

mniSvnelovania aRiniSnos, belgiis sakanonmdeblo regulireba. aRniSnulTan da-
kavSirebiT literaturaSi arsebobs Semdegi mosazreba: `rodesac sasamarTloSi yve-
laferi gamWvirvalea, TiTqmis sawinaaRmdego aris mediaciaSi~.2

sssk-is me-9 muxli aregulirebs samoqalaqo procesis saqveynoobis sakiTxs. ama-
ve muxlis pirveli nawili iTvaliswinebs zogad danawessa da gamonaklisebs Ria sxdo-
mebTan dakavSirebiT. xsnebuli muxlis 1-li punqtis Tanaxmad, sasamarTloSi yvela
saqme ganixileba Ria sxdomebze, Tu es ar ewinaaRmdegeba saxelmwifo saidumloebis
dacvis interesebs.3 kanonmdebloba iTvaliswinebs,  aseve, sxva gamonaklisebs da SesaZ-
lebels xdis mxaris motivirebuli Suamdgomlobis safuZvelze, sxdoma daxurulad
gamocxaddes4.

sxdomis daxurulad gamocxadebis SemTxvevaSic, saqmis ganxilvaSi monawileobas
iReben mxareebi da maTi warmomadgenlebi, xolo aucileblobis SemTxvevaSi mowmeebi,
eqspertebi, specialistebi da Tarjimnebi.5 rac mxareebisTvis naklebad misaRebi SeiZ-
leba iyos.

sasamarTloSi konfidencialuroba mxolod saqmis ganxilvis periodiT aris Se-
mofargluli da, sabolood, sasamarTlo gadawyvetilebis sajarod gamocxadebiT
mTavrdeba.6 Sedegad, mxareebi saqmis ganxilvis daxurulad gamocxadebiT ver aRweven
mizans da sasamarTloSi konfidencialurobac aris mxolod droebiTi.

2.2. konfidencialurobis principi mediaciaSi

2.2.1. mediaciis definicia

mediaciis cnebis zusti definicia ar aris dadgenili da `zogjer doqtrinaSi me-
diaciis cnebas gaurkvevelsa da bundovansac uwodeben~.7 mediaciis tradiciuli gan-
martebis Tanaxmad, es aris konsesualuri, konfidencialuri problemebis gadawyvetis
procesi.8 `Sveicariis doqtrinasa da praqtikaSi miRebulia mediaciis sayovelTaod

1 Kovach K. K., Mediation in a Nutshell, USA, Thomson West, 2003, 35.
2 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 22.
3 sssk, me-9 muxli, 1-li nawili, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #1956-IIs,

13.05.1999], aseve saerTo sasamarTloebis Sesaxeb saqarTvelos organuli kanonis me-13
muxlis 1-li punqtSic aRniSnulia sasamarTlo sxdomebis sajaroobis Taobaze, ssm, #2257-
IIs, 04.12.2009, [cvlilebis redaqcia: ssm, #580-IIs, 01.05.2013].

4 sssk, me-9 muxli, 1-li nawili, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #1956-IIs,
13.05.1999], magaliTad, sssk-s 350-e muxlis me-3 nawilis Tanaxmad, Svilad ayvanis gan-
cxadeba SesaZlebelia ganxilul iqnes daxurul sasamarTlo sxdomaze ssm, #1106-Is,
14.11.1997, [cvlilebis redaqcia: ssm,. #1956-IIs, 13.05.1999].

5 sssk me-9 muxlis me-2 nawili, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5290-rs,
11.07.2007].

6 saqarTvelos organuli kanoni saerTo sasamarTloebis Sesaxeb, me-13 muxli me-3 punqti,
ssm, #2257-IIs, 04.12.2009, [cvlilebis redaqcia: ssm, #580-IIs, 01.05.2013]; gamonaklisia am wesTan
dakavSirebiT sssk-is 351-e muxlis 1-li nawiliT gansazRvruli SemTxveva. sasamarTlos
gadawyvetileba Svilad ayvanis Taobaze ganmcxadeblis TxovniT sajarod ar cxaddeba, ssm,
#1106-Is, 14.11.1997.

7 Ziswiler, Hans Utrich, Inhalt und Bedeutung von Regeln zur Mediation in der Schweizerischen Zivil
prossordnung, in : Leupold/Michael/Ruestchi/,David,Stauber/Damian/Vetter/Mainrad (Hrsg.) Der Weg zum
Recht. Festschrift fur Alfred Bühler “Schultess,” Zürich, Basel,Genf, 2008, s268, miTiTebulia wignSi:
cercvaZe გ., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb.,
2010, 34.

8 Nolan-Haley J., Mediation: The "New Arbitration", Harvard Negotiation Law Review, Vol. 17, Spring, 2012, 73,
<http://heinonline.org/HOL/Page?handle=hein.journals/haneg17&div=4&collection=journals&set_as_cursor=cle
ar#69>.
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aRiarebuli niSnebisa da principebis CamoTvla: konfidencialuroba, neitraluroba
Tumca cnebaSi konfidencialurobisa da mediatoris neitralurobaze miTiTeba sayo-
velTaod miRebulad ar iTvleba. magaliTad, ase moiqcnen mediaciis Sesaxeb evrokavSi-
ris direqtivis avtorebi, rodesac es ori principi calke iqna gamoyofili da cnebaSi
ar gaerTianda~.1 davis efeqturi gadawyvetis centris2 mier mediaciis cnebis ganmarte-
baSi aqcentis gakeTeba xdeba konfidencialurobis elementze: „mediacia es aris moqni-
li procesi, romelic warimarTeba konfidencialurad da sadac neitraluri piri exma-
reba mxareebs miaRwion SeTanxmebas maT Soris warmoSobil davaze, magram warmarTavs
process mxareTa kontrolis qveS davis gadawyvetis saSualebebsa da pirobebze“.3

mediaciis koncefciis ganmartebisas  `bevri avtori am meTods ganixilavs ro-
gorc `molaparakebis procesis gagrZelebas~.4

rogorc zemoxsenebulidan naTlad Cans, rig SemTxvevebSi, mediaciis cnebaSi
konfidencialurobis sakiTxze xdeba yuradRebis gamaxvileba, rac, Tavis mxriv, medi-
aciaSi am principis mniSvnelobas usvams xazs.

2.2.2. konfidencialurobis principis arsi da mizani mediaciaSi

mediacia uzrunvelyofilia ufro meti konfidencialurobiT, vidre davis ga-
dawyvetis tradiciuli gzebi.5 aqve aRsaniSnavia, rom alternatiuli davis gadawyve-
tis meTodebs konfidencialuroba axasiaTebs, yvelaze metad ki es mediacias exeba.6

mediatorebi, kanonmdeblebi da sasamarTloebi mediaciis procesis fundamen-
tur warmatebad am princips cnoben.7 swored, es principi aris mediaciaSi monawileo-
bisTvis potenciuri klientis mozidvis erT-erTi saSualeba.8 aRniSvnas saWiroebs,
rom mediaciaSi konfidencialurobis mniSvnelobas aqsiomadac moixsenieben9 da TiT-
qmis, sakralur wesadac ki miiCneven.1

1 Kumpan, Christrop, Bauer, Cathrin, Mediation in der Schwiz, in: Hopt, Kalus, J. Steffek, Felix, Mediation,
REchtstatstsachen, Rechtvergleich, Regelungen, “Mohr Siebeck,” Tübingen, 2008, s856, miTiTebulia
wignSi: cercvaZe გ., mediacia, davis gadawyvetis alternatiuli forma (zogadi mimoxilva),
Tb., 2010, 35.

2 Centre for Effective Dispute Resolution.
3 janjalia b., mediacia – sasamarTloSi korporaciuli davis ganxilvis alternativa,

biznesi da kanonmdebloba, #10, 2009, me-2 abzaci <http://www.nplg.gov.ge/gsdl/cgi-bin/library.exe?e=d-
01000-00---off-0period--00-1--0-10-0---0---0prompt-10---4-------0-0l--11-en-50---20-about---00-3-1-00-0-0-11-
1-0utfZz-8-10&a=d&cl=CL2.8&d=HASH01bcac37547c2abbf5f19714.8.1>, [05.07.2013].

4 Topor R.,  Dragomir C. B., Mediation as  an Alternative  to Conflict Settlement, Contemporary Readings  in Law
and Social Justice, Vol. 4(1),  2012, 393, <http://heinonline.org/HOL/Page?handle=hein.journals/conreadlsj
4&div=39&collection=journals&set_as_cursor=clear>.

5 Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation: A Guideline of Confidentiality,
Georgetown Journal of Legal Ethics, Vol. 10,  No 3, Spring, 1997, 522, <http://heinonline.org/HOL/
Page?handle=hein.journals/geojlege10&div=25&collection=journals&set_as_cursor=clear>.

6 Kovach K. K., Mediation: Principles and Practice, 3rd ed., USA, Thomson West, 2004, 262.
7 Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation: A Guideline of Confidentiality,

Georgetown Journal of Legal Ethics, Vol. 10, No 3, Spring, 1997, 522-523, <http://heinonline.org/
HOL/Page?handle=hein.journals/geojlege10&div=25&collection=journals&set_as_cursor=clear>; Sun J. C.,
University Officials as Administrators & Mediators: the Dual Role Conflict & Confidentiality Problems,
Brigham Young University Education and Law Journal, 1999, third para, <http://web.ebscohost.com/ehost/
detail?sid=3666f0d0-46af-4f58-9ad2-
4650c1e2ed4c%40sessionmgr4&vid=1&hid=10&bdata=JnNpdGU9ZWhvc3QtbGl2ZQ%3d%3d#db=aph&AN=
1930617>.

8 Kotler P., Keller  K .L., Marketing Management,Pearson Prentice Hall, 12th ed., New Jersey,  2006, 19 , Figure 1.4,
miTiTiebulia statiaSi: Field R., Wood N., Marketing  Mediation  Ethically: The Case of Confidentiality,
Queensland University of  Technology Law  &  Justice Journal, Vol. 5, No.  2, 2005, 145, <http:// heinon-
line.org/HOL/Page?handle=hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.

9 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, 2002, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&
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mediaciis konfidencialuroba SesaZlebelia gansxvavebulad ganmarton davis mxa-
reebma, praqtikosebma da akademikosebma.2 magaliTisTvis, konfidencialurobas, inte-
leqtualuri sakuTrebis davaze mediaciaSi sxvadasxvagvarad ganmartaven. zogisTvis es
SeiZleba iyos mediaciis procesi, rogorc kerZo procesi. SesaZlebelia, aseve niSnavdes
mediaciis procesis dros gaJRerebuli da ganxorcielebuli qmedebebis privilegias an
mxaris sakuTrebaSi arsebuli informaciis gamJRavnebas gansazRvrul pirTaTvis konkre-
tul SemTxvevebSi.3

mediacias yovelTvis axlavs molaparakeba, rogorc araformaluri koordinacia,
romelic davis gadawyvetisas amcirebs barierebs da molaparakebis procesis mniSvnelo-
bas zrdis. mediatorebi Tavad ki ar wyveten konfliqts da ar iReben gadawyvetilebas.
aramed, maTi efeqturoba momdinareobs SesaZleblobidan Sexvdnen mxareebs individua-
lurad, Seiswavlon davis arsi, moaxdinon TiToeuli mxaris kompromisebis identifici-
reba da waaxalison mxareebi SeTanxmebis misaRwevad kompromisze wasvliT.4 konfidencia-
lurobis molodini xels uwyobs mxareTa Soris gulaxdil da Ria dialogs, rac aucile-
belia mediaciis warmatebiT dasrulebisTvis,5 exmareba mxareebs iyvnen pirdapirebi da
gulwrfelebi, isaubron Tavisuflad.6 es principi, mediaciis procesSi, mxareebs uqmnis
iseT atmosferos, sadac mxareebi SeuzRudavad saubroben maT Soris arsebul davaze. me-
diaciis mxareebi molaparakebebs axorcieleben da uziareben informacias, im codniT,
rom es SemdgomSi sajarod maT winaaRmdeg ar iqneba gamoyenebuli.7 aucilebelia aRiniS-
nos, rom mediatorebi klientebs am sityvebiT mimarTaven – `gvendeT Cven~. radganac, me-
diaciis procesi es aris adgili, sadac konfidencialurobas pativs scemen da icaven.8

konfidencialuroba mediaciaSi mniSvnelovania Semdegi garemoebebis gaTvaliswi-
nebiT:9

efeqturi mediacia saWiroebs Tavisuflebas;

mediatori, romelsac ar gaaCnia savaldebulo xasiaTis Zalaufleba,  exmareba
mxareebs konfliqtis mizezebis dadgenaSi, SeTanxmebisaTvis safuZvlebis gamonaxvaSi
da mxareebs mouwodebs erTmaneTis interesebis  gaTvaliswinebiT SeTanxmebis miRwe-

crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key=
10a08271aa18b1f383ab0d6e85ad564c>.

1 Nolan-Haley J., Mediation: The "New Arbitration", Harvard Negotiation Law Review, Vol. 17, Spring, 2012, 69,
http://heinonline.org/HOL/Page?handle=hein.journals/haneg17&div=4&collection=journals&set_as_cursor=clea
r#69>.

2 Irvine M., Serving Two Masters: the Obligation Under the Rules of Professional Conduct to Report Attorney
Misconduct in a Confidential Mediation, Rutgers Law Journal, Vol.26, No. 1, Autumn, 1994, 164, <http://
heinonline.org/HOL/Page?handle=hein.journals/rutlj26&div=3&collection=journals&set_as_cursor=clear>.

3 Golann D., Mediating Legal Disputes: Effective Strategies for Neutrals and Advocates, American Bar
Association, Printed in the United States of America, 2009, 309.

4 Topor R.,  Dragomir C. B., Mediation as  an Alternative  to Conflict Settlement, Contemporary Readings  in Law  and
Social Justice, Vol. 4(1),  2012, 393, <http://heinonline.org/HOL/Page?handle=hein.journals/ conreadlsj4&div
=39&collection=journals&set_as_cursor=clear>.

5 Rausch M., The Uniform Mediation Act, Ohio State Journal Dispute Resolution, Vol. 18:2, 2003, 603,
<http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr18&div=26&collection=journals&set_as_cursor=c
lear>.

6 Sherman E., F., Confidentiality in ADR, Proceedings: Policy Issues Arising  from the Texas Experience,  South
Texas Law Review 541, (1997), miTiTebulia wignSi: Kovach K. K., Mediation: Principles and Practice, 3rd

ed., USA, 2004, 267.
7 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial

Advocacy, Vol. 19, Issue 2, Fall, 1995, 412, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&
div=25&collection=journals&set_as_cursor=clear#431>.

8 Waldman E., Mediation Ethics: Cases and Commentaries, Jossey-Bass, 2011, 227.
9 Freedman L.R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on

Dispute Resolution, Vol. 2, No. 1, Fall, 1986, 37,  <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr2&div=9&collection=journals&set_as_cursor=clear>.
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vaSi. swored, mediatorma unda daanaxos mxareebs poziciebi da intersebi. amis miRweva
SeuZlebelia Tu mxareebi sakiTxebs mudmivad maTi gadmosaxedidan Seafaseben.1 aseT
dros, xSirad xdeba sensitiuri detalebis wamoWra.2 kerZod, kompromisuli molapara-
kebebi xSirad moiTxovs davis mxareebis mxridan aRniSvnas iseT sakiTxebze, rasac sxva
SemTxvevaSi ar daTanxmdebodnen. konfidencialuroba uzrunvelyofs, rom mxareebi
nebayoflobiT CaerTvebian procesSi da SemdgomSi efeqturad, warmatebulad miiRe-
ben monawileobas mediaciaSi.3

davis mxareebis gulwrfeloba moiTxovs konfidencialurobas;

mediaciis dros, gansxvavebiT tradiciuli marTlmsajulebisgan, mxareebi komuni-
kacias axorcieleben im molodiniT, rom momavalSi amiT SezRudulebi, SeboWilebi iqne-
bian. SemdgomSi, Tu erT-erTi mxare ufro kmayofili iqneba miRweuli SedegiT, SesaZle-
belia, rom am procesebSi Setyobili informaciiT ziani miayenos meore mxares. Sesabami-
sad, mediaciis dros miRebuli informacia, gulubryvilo adamianebis winaaRmdeg iqneba
gamoyenebuli Tu ar moxdeba sasamarTloSi mtkicebulebis dauSveblad gamocxadeba.4

mediatori unda iyos neitraluri faqtebsa da maT aRqmasTan dakavSirebiT;

sasamarTloSi, mediatoris micemuli Cveneba gardauvlad dakvalificirdeba,
rogorc erT-erTi mxarisTvis sasargeblo Cveneba. ar aqvs mniSvneloba, am SemTxvevaSi,
mediatori ramdenad frTxili iqneba. Sesabamisad, sasamarTloSi Cvenebis micema medi-
atoris, rogorc miukerZoebeli Suamavlis, efeqturobas gaanadgurebs.5

konfidencialuroba aris bevrisTvis mizezi davis gadasawyvetad mediaciis
arCevisTvis;

davis sagani iqneba savaWro saidumlo Tu  `binZuri samrecxaos suni~, mxareebis-
Tvis mTavari motivacia am meTodiT davis gadawyvetisas aris is, rom maT SeuZliaT da-
va moagvaron ufro mSvidad da araformalur garemoSi.6

mediatorebisa da mediaciis programebis dacva.

mediaciis saTanado SefasebisTvis,  adekvaturi Canawerebis gakeTeba aucilebe-
lia. ramdenadac, mediaciis programebis ganmaxorcielebeli pirebi ar arian darwmu-
nebulebi imoqmedebs Tu ara, CanawerebTan dakavSirebiT, konfidencialurobis dacva
sakanonmdeblo dacvis ararsebobis dros, swored amitom, am principis dacvis mizniT,
anadgureben am Canawerebs, dokumentebs.7

1 Freedman L.R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on
Dispute Resolution, Vol. 2, No. 1, Fall, 1986, 38,  <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr2&div=9&collection=journals&set_as_cursor=clear>.

2 Freedman L. R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on Dispute
Resolution, Vol. 2, No.1, Fall, 1986, 38,  < http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr2&div=
9&collection=journals&set_as_cursor=clear>; Henke E. M., Confidentiality in the Model Law and the European
Mediation Directive, A comparison of solutions offered in the Mediation Directive and the Model Law on
Conciliation with examination of the actual situation in selected Civil and Common Law Countries, Master’s
Thesis, GRIN Verlag, 2011, 3.

3 Freedman L. R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on
Dispute Resolution, Vol. 2, No.1, Fall, 1986, 38, <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr2&div=9&collection=journals&set_as_cursor=clear>.

4 iqve.
5 iqve.
6 iqve.
7 iqve.
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amgvarad, bevri mizezi arsebobs imis sasargeblod Tu ratom aris konfidencia-
luroba mniSvnelovani mediaciisTvis.1

`garkveuli garantiebis gareSe, arc Wkviani mxare da arc advokati daTanxmdeba
mediaciis procesis dros informaciis gamJRavnebas Tu es SemdgomSi sasamarTloSi,
maT winaaRmdeg iqneba gamoyenebuli~.2 amasTanave, davis gadawyvetis mniSvnelovani Se-
saZleblobebi daikargeboda.3 imisaTvis, rom mediacia warmatebuli iyos orive mxa-
risTvis, aucilebelia molaparakebis warmoeba. mediacia am ukanasknelis gareSe ar
arsebobs.4 umTavresi sakiTxia, rom mxareebma srulad miawodon is mizezebi da ganmar-
tebebi maT SemoTavazebebze, varaudebze, molodinebze. piradi, qonebrivi an sxva sa-
xis konfidencialuri informaciis gacvla, SesaZloa aucilebeli gaxdes davis warma-
tebiT gadawyvetis mizniT.5 komunikaciis srulad ganxorcielebis mizniT, am princi-
pis arseboba mniSvnelovania.6 swored amitom aRniSnaven, rom konfidencialurobas me-
diaciis warmatebaSi centraluri adgili ukavia.7

konfidencialuroba mediaciaSi imdenad mniSvnelovani gaxda, rom Statebis ga-
erTianebuli kanonmdeblobis Sesaxeb komisionerebis nacionalurma konferenciam8

gansazRvra, rom saerTo an/da modeluri aqtis9 Sedgenisas, konfidencialurobis re-
gulacia iqneboda mTavari sakiTxi.10

mediaciaSi konfidencialurobis principis regulacia gansxvavdeba sxvadasxva  iu-
risdiqciaSi.11 magaliTad, fineTSi sasamarTlosTan arsebuli mediaciis samsaxuris pro-
cesi aris sajaro, gansxvavebiT sasamarTlos gareT arsebuli mediaciis procesisa.12

yovelive zemoaRniSnulidan gamomdinare, mediaciis ganmavlobaSi mxareTa So-
ris molaparakebebi mimdinareobs konfidencialurad da molaparakebebis Sedegs, ase-
ve, savaldebulo Zala ar aqvs. gamocdileba aCvenebs, rom mediacia konfidencialu-
robis gamo, ufro metad efeqturia.13

1 Freedman L. R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on
Dispute Resolution, Vol. 2, No.1, Fall, 1986, 38-39, <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr2&div=9&collection=journals&set_as_cursor=clear.

2 Peterson A. L. H., Substantive Law Clash: An Inquiry into the Impact of in re Marriage of Kieturakis on California's
Confidentiality Law, Pepperdine Dispute Resolution Law Journal, Vol. 8, No.1, 2007, 199, <http://hei-
nonline.org/HOL/Page?handle=hein.journals/pepds8&div=12&collection=journals&set_as_cursor=clear>.

3 iqve.
4 Roberts, Marian Mediation in Family Disputes, Principles and Practice, 3rd ed., ~Ashagte”, Padstwo, 2008, 8,

miTiTebulia wignSi: cercvaZe გ., mediacia, davis gadawyvetis alternatiuli forma
(zogadi mimoxilva), Tb., 2010, 43-44.

5 Callahan R., Mediation Confidentiality: For California Litigants, Why Should Mediation Confidentiality be a Function
of the Court in Which the Litigation is Pending, Pepperdine Dispute Resolution Law Journal, Vol. 12, No. 1, 2012, 65,
<http://heinonline.org/HOL/Page?handle=hein.journals/pepds12&div=5&collection=journals&set_as_cursor=clear>.

6 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239,  Vol. 17, 2002, 3, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key=
10a08271aa18b1f383ab0d6e85ad564c>.

7 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial Advocacy,
Vol. 19, Issue 2, Fall, 1995, 412, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&div=
25&collection=journals&set_as_cursor=clear#431>.

8 National Conference of Commisioners on Uniform State Laws.
9 Uniform or/and Model Mediaton Act.
10 Kovach K. K., Mediation: Principles and Practice, Third edition, Printed in the United States of America,

Thomson West, 2004, 262.
11 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute

Resolution 239,  Vol. 17, 2002, 2, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&
key=10a08271aa18b1f383ab0d6e85ad564c>.

12 Palo G.D., Trevor M.B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University
Press, 2012, 99.

13 The Law Society of NSW, Fast Answers - What is Mediation , <http://www.lawsociety.com.au>, August, 2005,
miTiTebulia statiaSi: Field R., Wood N., Marketing  Mediation  Ethically: The Case of Confidentiality,
Queensland University of  Technology Law  &  Justice Journal, Vol. 5, No. 2, 2005, 146, <http://heinonline.-
org/HOL/Page?handle=hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.
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2.2.3. konfidencialurobis principis dadebiTi da uaryofiTi mxareebi

konfidencialuroba aris mediaciis pirveli wesi.1 amis miuxedavad, SesaZlebe-
lia iyos misi SezRudvis saWiroeba, im safrTxis Tavidan asacileblad, rodesac mxa-
reebs surT borotad gamoiyenon procesi.2 SesaZlebelia, mxaris mizani iyos sasamar-
Tlo procesis gaWianureba, mediaciis procesSi monawileoba miiRon da SemdgomSi mo-
alaparakebaze uari Tqvan.3 im imediT, rom mediacia konfidencialuria, SesaZlebelia,
mxarem araswori faqtebi waradginos. araswor informaciaze dayrdnobiT, meore mxare
zaraldeba da, amavdroulad, mxaris arakeTilsindisierebis faqtis damtkiceba rTu-
lia. es SemdgomSi  gulisxmobs, rom `erTxel dazaralebuli mxare, ki savaraudod,
aRar airCevs mediacias davis gadawyvetisaTvis~. Tavis mxriv, `es mediaciis ganviTare-
bas daabrkolebs~.4 SesaZlebelia, amiT ziani miadges rogorc mxareebs, aseve mesame pi-
rebs,5 romlebzec gavlenas axdens mediaciis Sedegebi.6

dazaralebul mxares, faqtobrivad, dacvis garantiebi ar eqneba mediaciis pro-
cesSi meore mxaris mxridan arakeTilsindisierebisas, Tu saxeze iqneba absoluturi
konfidencialuroba. amave dros, dadebiTi mxarea, rodesac mediacia ar aris Caketi-
li da sazogadoeba informirebulia am institutis Taobaze, rac xels uwyobs media-
ciis mimarT ndobas.7 meore mxriv, farTod miRebulia komunikaciebisa da masalebis
konfidencialurobis dacvis mizniT, mediaciaSi privilegiebis an sxva saxis garantie-
bis arseboba, magram amis miuxedavad, mainc yavs am pozicias Tavisi kritikosebi. bevr
mecniers miaCnia, rom sazogadoebrivi sakiTxebis8 gadawyvetis uflebas moklebulia
sasamarTlo da, Tavis mxriv, sazogadoebac moklebulia sasamarTlo precedents.9 Se-
saZlebelia, aRniSnuli aseve ewinaaRmdegebodes gamWvirvalobis demokratiul prin-
cipsa da sazogadoebis procesebSi CarTulobas.10

Tumca, aRniSnuli privilegiebi sazogadoebriv problemebs11 ar qmnian. davis ga-
dawyvetis alternatiul meTodebSi, mxareebi ufro metad arian CarTulebi. Tu gar-

1 Richbell D., Mediation of Construction Disputes, Printed in Singapore, Blackwell Publishing,  2008, 75.
2 cercvaZe g. (red.), mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi,

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli
gadawyvetis nacionaluri centri, Tb., 2013, 31, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-
Version-final.pdf>, [05.07.2013].

3 iqve.
4 Kovach K. K., Mediation: Principles and Practice, 3rd ed., USA, Thomson West, 2004,  273, miTiTebulia

kvlevaSi: cercvaZe g. (pasuxismgebeli redaqtori), mediaciis samarTlebrivi regulirebis
perspeqtivebi saqarTveloSi, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo uni-
versitetis  davis alternatiuli gadawyvetis nacionaluri centri, Tb., 2013, 31-32,
<http://ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.pdf>, [05.07.2013].

5 Third parties.
6 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 170.
7 cercvaZe g. (red.), mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi,

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis davis alternatiuli
gadawyvetis nacionaluri centri, Tb., 2013, 32, <http://ncadr.tsu.ge/admin/upload/7706Edited-Final-
Version-final.pdf>, [24.12.2012].

8 Public matters.
9 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

10 Deason E. E., Symposium: Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The
Need for Trust as a Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law
Review 1387, Vol. 54, June, 2006, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacd
cdd52d582393a1235f2a59d>.

11 Public hardship.
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kveuli precedenti an informacia, konfidencialurobis dacvidan gamomdinare, ar
mJRavndeba, gadawonilia mediaciis monawile mxareTa benefitebiT. mediaciis privi-
legiebi mcire zians ayenebs sazogadoebas. maSin rodesac, erTmaneTis sapirispirod
aris mcire ziani da arsebiTi benefitebi,1 rasakvirvelia, sakiTxi am ukanasknelis sa-
sargeblod unda gadawydes.2

aqedan gamomdinare, mediaciaSi konfidencialurobis mniSvneloba udavoa. Tum-
ca, absolutur konfidencialurobas SesaZloa hqondes aseve, sxva uaryofiTi Sedege-
bi. swored, amitom saxelmwifom unda daadginos garkveuli SezRudvebi da daicvas ke-
Tilsindisieri mxaris interesebi.

2.3. konfidencialur informaciad dakvalificirebis farglebi

mediaciis monawile mxareebs, konfidencialurobasTan dakavSirebiT, oTxi sa-
xis arCevanis gakeTebis SesaZlebloba aqvT:

1) araferia konfidencialuri;
2) yvelaferi aris konfidencialuri;
3) araferi aris konfidencialuri, garda imisa, rasac pirdapir aRniSnaven;
4) yvelaferi aris konfidencialuri  garda imisa, razec mxareebi SeTanxdebian.3

konfidencialuroba SesaZlebelia or kategoriad daiyos:
a) `procesis~ sakiTxebi, romlebic aucilebelia konkretuli davis gadawyvetis

TvalsazrisiT, da b) `sajaro xelmisawvdomoba~ – alternatiuli gadawyveta, rome-
lic dakavSirebulia procesis  davis periodSi ganxorcielebuli komunikaciis xel-
misawvdomobasTan.4

Tumca, konfidencialurobis farglebi alternatiuli davis gadawyvetis pro-
cesebSi gangrZobiTi problemuri sakiTxia.5 aucilebelia ganisazRvros ra momenti-
dan iwyeba da wydeba aRniSnuli principis moqmedeba.

sssk-s 1878-e muxlis 1-li nawilis Tanaxmad sasamarTlo mediaciis procesi kon-
fidencialuria.6 Tumca kanonmdebeli ar ganmartavs,  rodis iwyeba da mTavrdeba medi-
aciis procesi. 2002 wlis saerTaSoriso komerciuli mediaciis Sesaxeb UNCITRAL-is
modeluri kanonis7 mixedviT yvela relevanturi informacia, romelic miwodebul iq-
na mxaris mier mediatorisTvis warmoadgens konfidencialurs, aRniSnuli moicavs
aseve mediaciis8 dawyebamde arsebul informaciasac.9 magaliTad, aseTi informacia da

1 Substantial benefits.
2 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

3 Abramson H. I., Mediation Representation, Advocating as a Problem-solver in any Country or Culture, National
Institute for Trial Advocacy, 2010, 329.

4 iqve.
5 Sherman E., F., Confidentiality in ADR, Proceedings: Policy Issues Arising  from the Texas Experience,  South

Texas Law Review 541, (1997) wignSi: Kovach K. K., Mediation: Principles and Practice, 3rd ed., U S A,
Thomson West, 2004, 267.

6 sssk, me-9 muxli, 1-li nawili, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #1956-IIs,
13.05.1999].

7 UNCITRAL Model Law on International Commercial Conciliation of 2002.
8 2002 wlis saerTaSoriso komerciuli mediaciis Sesaxeb UNCITRAL-is modeluri kanonis

miznebisTvis Concialtion da mediacia niSnavs erTsa da imaves. winamdebare statiis
miznebisTvis yvelgan SemdgomSi moxseniebuli iqneba rogorc mediacia.

9 Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of solutions
offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual situation in
selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 38.



17

sakiTxebi SeiZleba iyos Sexvedrebi da diskusia, romelic exeba xelSekrulebis piro-
bebs, mediatorebis SerCevas da survils dava gadawydes mediaciiT.1

UMA-iT daculia komunikacia, romelic ganxorcielda mediatorTan erTad me-
diaciis dawyebamde, periodSi an gagrZelebisas.2 UMA-s Tanaxmad, mediators SeuZlia
ganacxados informacia mediaciis procesis Catarebis, mxareTa daswrebisa da SeTan-
xmebis miRwevis faqtebis Sesaxeb.3 evroparlamentisa da evropis sabWos 2008 wlis 21
maisis samoqalaqo da komerciul sakiTxebSi  mediaciis calkeuli aspeqtebis Taobaze
2008/52/EC direqtivis4 me-7 da me-8 muxlebis formulireba cxadyofs, rom  mediaciis
dawyeba da dasasruli ar warmoadgens konfidencialur informacias.5 Aam direqtivis
me-7 da me-8 muxlebis miznebis Tanafardobis gaTvaliswinebiT, wevr qveynebs aqvT Se-
saZlebloba miiRon gadawyvetileba da daareguliron sxvagvarad.6

rogorc zemoaRniSnulidan gamomdinareobs, UMA-sTan SedarebiT 2002 wlis sa-
erTaSoriso komerciuli mediaciis Sesaxeb UNCITRAL-is modeluri kanonis regulacia
konfidencialurobiT ufro dacvas sTavazobs mxareebs. evroparlamentisa da evro-
pis sabWos 2008 wlis 21 maisis samoqalaqo da komerciul sakiTxebSi  mediaciis calke-
uli aspeqtebis Taobaze 2008/52/EC direqtiva wevr qveynebs aZlevs saSualebas daad-
ginon  ufro mkacri wesebi konfidencialurobasTan mimarTebiT vidre es gaTvaliswi-
nebulia direqtiviT.7 mxolod is faqti, rom konfidencialur urTierTobebSi iyo ga-
cemuli informacia ar gulisxmobs, rom sasamarTlo mas  ganixilavs rogorc privile-
gias.8 komunikaciebis konfidencialurad ganxilvis SefasebisTvis aSS-is sasamarTlo
praqtikaSi gamoiyeneba – `vigmoris9 oTxelementiani testi~:

 komunikacia ganxorcielda im SexedulebiT, rom es informacia ar gamJRav-
ndeboda;

 urTierTobebis warmatebisTvis informaciis saidumlod SenarCuneba auci-
lebelia;

 iseTi urTierTobaa, romelic sazogadoebam unda daicvas da xeli Seuwyos;

 informaciis gavrcelebidan miRebuli ziani unda aRematebodes sazogadoe-
bis sargebels, informaciis gaumJRavneblobisas.10

1 UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and Use, 2002, 41,
<http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/03-90953_Ebook.pdf>, [07.07.2013].

2 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33, Issue
1, November, 2011, 129, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=
journals&set_as_cursor=clear>.

3 iqve.
4 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of

Mediation in Civil and Commercial Matters.
5 Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of solutions

offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual situation in
selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 30.

6 iqve, 31.
7 Directive  2008/52/EC European Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation

in Civil and Commercial Matters, Article 7 para., 2, <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=
OJ:L:2008:136:0003:0008:En:PDF>, [07.07.2013].

8 Gray O.V., Protecting the Confidentiality of Communications in Mediation, Osgoode Hall Law Journal, Vol. 36,
No. 4, 1998, 679-680, <http://www.ohlj.ca/archive/articles/36_4_gray.pdf>, [29.06.2013].

9 Wigmore four-prong test.
10 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State

Journal on Dispute Resolution, Vol. 10, No.1, 1994, 157, 161-162, <http://heinonline.org/HOL/Page?handle=
hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the|Lid|on|
Confidentiality&type=matchall#201>, miTiTebulia statiaSi: Deleissegues C., Mediation Confidentiality: Has it
Gone too Far?, University of La Verne Law Review, Vol.33, Issue 1, November, 2011,124-125,<http://heinonline.-
org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=journals&set_as_cursor=clear>.
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testi abalansebs  konfidencialurobis dacvas informaciis gavrcelebis po-
tenciur zianTan mimarTebiT da gamoiyeneba im StatebSi, sadac sakanonmdeblo doneze
ar aris daregulirebuli aRniSnuli sakiTxi.1

bulgareTis kanonmdeblobiT gansazRvrulia, rom yvela saxis diskusia, rac
ukavSirdeba mediaciis process aris konfidencialuri.2 rac Seexeba italiis kanon-
mdeblobas, aq konfidencialuroba mediaciis procesze vrceldeba, magram procesis
farglebi ar aris ganmartebuli. aqedan gamomdinare, daudgenelia: moicavs mxolod
mediaciis sesias Tu evropuli direqtivis moTxovnis Tanaxmad vrceldeba mTlianad
procesze, erTi mxaris mier mediaciis gamoyenebaze gancxadebis wardgenis momenti-
dan, romelic grZeldeba manam sanam ar moxdeba saboloo gadawyvetilebis miReba.3

luqsemburgis kanonmdeblobiT gansazRvrulia, rom yvela dokumenti, komunika-
cia, gancxadeba, rac ganxorcielda, Sedgenil iqna mediaciis dros an aris masTan da-
kavSirebuli konfidencialuria.4

kaliforniis Statis kanonmdebloba farTod asaxavs konfidencialuri infor-
maciis farglebs da samediacio konsultaciazec5 avrcelebs  am princips.6 Tavis
mxriv, samediacio konsultacia ganimarteba mediatorsa da pirs Soris komunikaciad.
magram, kominikacia ar moicavs nebismier sakiTxs da SezRudulia Semdegi TematikiT:
mediaciis inicirebiT, ganxilviT an xelaxla mowveviT,  an mediatoris SenarCunebas-
Tan dakavSirebuli sakiTxebiT.7 rac Seexeba, oregonis Statis kanonmdeblobas, ar
aris srulyofili da gansazRvruli vrceldeba Tu ara privilegia im gadacemul masa-
lebze, romelic mediaciis oficialur dawyebamde gadaecema.8

zogierTi kanoni konfidencialurad miiCnevs mxolod im sakiTxebs, rac mxareTa
davis sagans warmoadgens da ara yvela saxis gamoTqmul informacias.9

mediaciis procesis farglebis gansazRvra aris umniSvnelovanesi sakiTxi kon-
fidencialurobis principis  ganxilvisas, radganac, Tavis mxriv, pasuxismgeblobis
warmoSobis safuZveli aris konfidencialurobis principis farglebi.

1 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.1, 1994, 161, <http://heinonline.org/HOL/Page?handle=hein.
journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the|Lid|on|Co
nfidentiality&type=matchall#201>, miTiTebulia statiaSi: Deleissegues C., Mediation Confidentiality: Has it
Gone too Far?, University of La Verne Law Review, Vol. 33, Issue 1, November, 2011, 125,
<http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=journals&set_as_cursor=clear>.

2 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University
Press, 2012, 35.

3 iqve, 91.
4 iqve, 240.
5 Mediation consultation.
6 Callahan R., Mediation Confidentiality: For California Litigants, Why Should Mediation Confidentiality be a Function

of the Court in Which the Litigation is Pending, Pepperdine Dispute Resolution Law Journal, Vol. 12, No. 1, 2012, 66,
<http://heinonline.org/HOL/Page?handle=hein.journals/pepds12&div=5&collection=journals&set_as_cursor-
=clear>; Sharp D., The Many Faces of Mediation Confidentiality, Dispute Resolution Journal, Vol. 53, Issue 4,
November, 1998, 58, <http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-
9708-9c135e7e9d30%40sessionmgr12&hid=11>, [29.06.2013].

7 Callahan R., Mediation Confidentiality: For California Litigants, Why Should Mediation Confidentiality be a Function of
the Court in Which the Litigation is Pending, Pepperdine Dispute Resolution Law Journal, Vol. 12, No. 1, 2012, 66,
<http://heinonline.org/HOL/Page?handle=hein.journals/pepds12&div=5&collection=journals&set_as_cursor=clear>.

8 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials
Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 4-5, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

9 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial Advocacy,
Vol.19, Issue 2, Fall, 1995,423,<http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&div=
25&collection=journals&set_as_cursor=clear#431>.
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zemoaRniSnulidan gamomdinare, sxvadasxva qveyanasa Tu Stats gansxvavebuli
midgoma aqvs konfidencialurobis farglebTan dakavSirebiT.

2.3.1. komunikacia mediaciis procesSi

konfidencialurobis dacvis farglebi aucilebelia gavrceldes verbalur da
araverbalur komunikaciaze.

araverbalur komunikacias arsebiTi adgili ukavia komunikaciaSi. rogorc mecnie-
rebma daadgines  informaciis daaxloebiT 55%-s adamianebi igeben araverbaluri qmede-
bebiT, 38%-s mosaubris xmis toniTa da tembriT da mxolod 7%-s gamoTqmuli informaci-
idan.1

rac Seexeba komunikaciis definicias, UMA-s definiciebis me-2 punqti gansazR-
vravs, rom mediaciis  komunikacia gulisxmobs gancxadebas, romelic SeiZleba ganxorci-
eldes zepiri, Canaweris, verbaluri an araverbaluri saxiT mediaciis procesis ganmav-
lobaSi an im mizniT, rom ganixilos, ixelmZRvanelos, monawileoba miiRos, inicireba gaa-
keTos, gaagrZelos, xelaxla moiwvios mediacia an  SeinarCunos mediatori.2 aSS-Si bevri
Stati mediaciis komunikaciis bundovan da gaurkvevel ganmartebas iTvaliswinebs.3

saerTo samarTaloSi kompromisuli molaparakebebis etapze aRniSnuli faqtebi Se-
saZlebelia SemdgomSi sasamarTloSi iqnes gamoyenebuli, maSin rodesac dauSvebelia sa-
samarTlo procesze aRiniSnos SeTavazebebi molaparakebaze.4 bulgareTis kanonmdeblo-
bis Tanaxmad ki, procesis mxareebi SeboWilni arian nebismieri SemTxvevis, dokumentis,
maT Soris, faqtis konfidencialurobiT, romelic gamoyenebulia procesSi.5

mediaciis komunikaciis cnebis ararseboba kolorados Statis sakanonmdeblo da
sasamarTlo praqtikis mniSvnelovan xarvezad aris miCneuli. saapelacio sasamarTlom
yuradReba gaamaxvila mediaciaSi komunikaciebis konfidencialuri bunebis kuTxiT  me-
diaciis yvela etapze, Tumca ar daudgenia testi imis gansasazRvrad, Tu ra aris miCneu-
li privilegirebulad.6 ohaios SemTxvevaSi ganmarteba dadgenilia, Tumca bundovnad:
komunikacia unda ganxorcieldes mediaciis farglebSi da unda exebodes mediaciiT gan-
saxilvel sakiTxs.  pensilvaniis kanonmdebloba  mediaciis privilegiebTan da mediaciis
masalebis dacvasTan dakavSirebiT, sxva Statebis kanonmdeblobasTan SedarebiT, ufro
srulyofilia. naTlad gansazRvrulia, rom mediaciis dros ganxorcielebuli komunika-
cia konfidencialuria. aseve, afarToebs dacvis farglebs da kanonmdebeli aRniSnavs,
rom mediatorTan ganxorcielebuli komunikacia konfidencialuria formaluri se-
siis gareTac.7 alabamas samoqalaqo sasamarTlos mediaciis wesebis1 me-11 muxlSi, da-

1 Alfini J.J., Press S.B., Sternlight J. R., Stulberg J. B., Mediation Theory and Practice, 2nd ed., Lexisnexis, 2006, 124.
2 Uniform Mediation Act, <http://apps.leg.wa.gov/rcw/default.aspx?cite=7.07.010>, [07.07.2013]; ix. oOri-

ginalSi: “Mediation communication” means a statement, whether oral or in a record or verbal or nonverbal,
that occurs during a mediation or is made for purposes of considering, conducting, participating in, initiating,
continuing, or reconvening a mediation or retaining a mediator.

3 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials
Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 4, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.+J.+on+
Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

4 Thompson P. N., Confidentiality, Competency and Confusion: The Uncertain Promise of the Mediation Privilege in
Minnesota, Hamline  Journal of Public Law & Policy, Vol. 18, No. 2, Spring, 1997, 331-332, <http://heinonli-
ne.org/HOL/Page?handle=hein.journals/hplp18&div=4&collection=journals&set_as_cursor=clear>.

5 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 35.
6 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 5, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

7 iqve.
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matebiT aRniSnulia, rom eleqtronuli formiT gacemuli informaciac eqvemdebare-
ba dacvas.2

2.3.2. mediaciis procesSi Sedgenili da wardgenili dokumentebi

Sedgenili dokumentebi, romlebic mediaciisTvis aris momzadebuli, da wardge-
nilia mediatoris an/da mowinaaRmdege mxarisTvis, saWiroebs iseTive dacvas, rogor-
sac komunikacia.3 nebismieri  dokumentacia, romelic mediaciis procesis miznisTvis
aris Sedgenili iqneba konfidencialuri.4

ori saxis masalebi unda iqnes daculi konfidencialurobiT: pirveli, werilo-
biTi masalebi, romelic SeiZleba an ar SeiZleba ganxilul iqnes komunikaciad. es da-
mokidebulia Sesabamisi kanonis ganmartebaze. meore, mtkicebuleba, romelic media-
ciaSi gamoiyeneba  da afasebs erTi mxaris pozicias da momzadebulia mxolod am miz-
niT.5

pirvel kategoriaSi Sedis mediaciis erT-erTi mxaris sasargeblod gamoyenebu-
li werilobiTi dokumentebi. aseTi masalebi moicavs mediaciis procesis oqms, moxse-
nebebs, werilebs, memorandums, romlebic unda iqnes mxareTa Soris dadebuli an war-
dgenili mxaris mier mediatorisTvis mediaciasTan dakavSirebiT an amyarebdes da
icavdes erT-erTi mxaris pozicias mediaciaSi.6

meore kategoria moicavs  SefasebiTi mtkicebulebas,7 romelic  erTi mxaris po-
ziciebs amyarebs da informaciulia sxva mxareebisa da mediatorisTvis.8 am tipis do-
kumentebi moicavs mxareTa Soris wardgenil mtkicebulebebsa da  mediatorisTvis mi-
wodebul masalebs. amasTanave, aucilebelia mxare moqmedebdes im molodiniT, rom
daculi iqneba konfidencialuroba wardgenil dokumentebTan dakavSirebiT.9

korespondenciac aris konfidencialuri, Tumca, erT SemTxvevaSi, sasamarTlom
ar aRniSna ganixileboda Tu ara werili dasaSveb mtkicebulebad, rodesac dasadgeni
iqneboda mxaris keTilsindisiereba mediaciis procesSi monawileobasTan dakavSire-
biT.10 Canawerebi, romlebic keTdeba mediaciis procesis ganmavlobaSi aseve, warmoad-
gens konfidencialurs dauSvebel mtkicebulebad ganxilvis wesis11 Tanaxmad.12 aseve,

1 Alabama Civil Court Mediation Rules.
2 Potter H. R., Confidentiality in Mediation and the Duty to Report Child Abuse, The Journal of the Legal

Profession, Vol. 29, No. 1, Spring, 2005, 274, <http://heinonline.org/HOL/Page?handle=hein.journals/
jlegpro29&div=18&collection=journals&set_as_cursor=clear#275>.

3 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials
Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

4 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 189.
5 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

6 iqve.
7 Evaluative evidence.
8 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 4, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

9 iqve.
10 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 190.
11 Without prejudice privilege.
12 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 185.
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mediaciis miznebisTvis Sedgenili dokumentebi, maT Soris, eqspertis daskvna, iqneba
konfidencialurad ganxiluli.1

aqve unda aRiniSnos, rom kaliforniis StatSi werilobiTi dokumenti farTod
ganimarteba da moicavs xelnawerebs, beWduri saxis dokumentebs, fotosuraTebsa da
Canawerebs. amgvari ganmarteba kaliforniis kodeqsis xarvezad miiCneva, ramdenadac
swor definiciad ar ganixilaven.2 kaliforniis sasamarTloebma uari ganacxades gaev-
rcelebinaT privilegia im mtkicebulebebze, romlebidanac mxaris mosazreba pro-
cesTan dakavSirebiT ar dgindeboda.3

III konfidencialurobis principiT SeboWili pirebi

3.1. mediaciis mxareebi

saerTo samarTlis Tanaxmad, mediaciis monawile mxareebs Soris miwodebul in-
formaciaze vrceldeba dauSvebel mtkicebulebad ganxilvis wesi, im SemTxvevaSic ki
Tu mxareTa Soris SeTanxmeba ar miiRweva.4 saapelacio sasamarTlom saqmeSi Carter Holt
Harvey Forests Ltd v Sunnex Logging Ltd iuristis valdebulebebi konfidencialurobis
dacvasTan dakavSirebiT gaafarTova. sasamarTlom aRniSna, rom Tu mediaciis Taobaze
SeTanxmebaSi iuristebis pasuxismgebloba konfidencialurobasTan mimarTebiT ar
aris gaTvaliswinebuli, mediaciis bunebidan gamomdinare, maTze mainc gavrceldeba
konfidencialurobis valdebuleba.5 evroparlamentisa da evropis sabWos 2008 wlis
21 maisis samoqalaqo da komerciul sakiTxebSi  mediaciis calkeuli aspeqtebis Tao-
baze 2008/52/EC direqtivis Tanaxmad, mxareebi ar arian valdebulni konfidencialu-
robis dacvaze. umetes SemTxvevebSi, mxareebi valdebulni arian daicvan konfidenci-
aluroba maT Soris gaformebuli xelSekrulebis safuZvelze. magram Tu mxareebs So-
ris ar aris aseTi SeTanxmeba da romelime mxare daarRvevs konfidencialurobas, sa-
samarTlom unda ganixilos aRniSnuli sakiTxi.6 igive midgoma arsebobs ramdenime qve-
yanaSi, kerZod mxareebs ar aqvT konfidencialurobis dacvis valdebuleba avstriasa7

da CexeTSi.8 rac Seexeba saqarTvelos regulacias, sssk-s 1878-e muxli sasamarTlo me-
diaciis mxareebs uwesebs konfidencialurobis dacvis valdebulebas, Tu Tavad mxa-
reebi sxvagvarad ar SeTanxmdebian.9 saqarTvelos mTavrobis 2012 wlis 29 Tebervlis
dadgenileba #80 samedicino mediaciis ganxorcielebis RonisZiebaTa Sesaxeb, mxareTa
valdebulebas konfidencialurobis dacvis kuTxiT ar icnobs.10

1 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 189.
2 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 5, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

3 iqve, 6.
4 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 178.
5 Carden M. D., Confidentiality in Mediation, 2005, 17, <https://docs.google.com/viewer?a=v&q=cache:

6yDduSBkE3kJ:www.aminz.org.nz/Folder%3FAction%3DDownload%26Folder_id%3D79%26File%3Dpast%2
520conf%2520Carden%2520paper%2520Conf%2520in%2520Mediation%2520_3_.pdf+&hl=ka&gl=ge&pid=bl
&srcid=ADGEEShRcdBaZqKTEJHZshLLTQDMg30q0S056mjl6NRDVHYTWGUorkqyfPEwTEkdlR5Rwmn
D1FodD6AS_vPYvO63ZOdfvKrbAyNWv3GX-_UU30UqCPIOxcG5KRSKVVoOtPWmrEHjP-
1N&sig=AHIEtbTLjV2pOLlej2WQcclSivcGXDexog>, [30.06.2013].

6 Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 33.

7 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 13.
8 iqve, 63.
9 sssk, 1878 muxli, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5550-rs, 20.12.2011].
10 samedicino mediaciis ganxorcielebis RonisZiebaTa Sesaxeb saqarTvelos mTavrobis #80

dadgenileba, ssm, 29.02.2012.
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zemoxsenebulidan gamomdinare, dgindeba, rom orgvari midgoma arsebobs, erT
SemTxvevaSi mxareebs aqvT valdebuleba daicvan konfidencialuroba Tu sxvagvarad
ar SeTanxmdebian, xolo meore SemTxvevaSi maTze ar vrceldeba konfidencialurobis
dacvis valdebuleba Tu sxvagvarad ar SeTanxmdebian.

3.2. mediatori

mediatori aris unikaluri pozicia mediaciis procesSi, ramdenadac mas SeuZlia
Tavi mouyaros orive mxarisgan miRebul informacias.1 Sedegad, mediatori informi-
rebuli aris mxareTa mxridan miwodebul rig sakiTxebze rogorc kerZo Sexvedrebis,2

aseve zogadad mediaciis procesis dros.
mediatorebs, romlebic akreditirebuli arian mediatoris akreditaciis nacio-

naluri praqtikuli standartebiT3 valdebulni arian saidumlod daicvan mediaciis
dros ganxorcielebuli qmedebebi, gamonaTqvamebi. aseve, mediatorebs SesaZlebelia
damatebiT daavaldebulon ficis dadeba informaciis saidumlod Senaxvis Taobaze.4

aSS-is sasamarTloebis umetesobam mediatoris eTikis erT-erT standartad daadgina
konfidencialurobasTan dakavSirebiT  informaciis miwodeba mxareTaTvis.5

mediatoris valdebulebebi konfidencialurobis principTan mimarTebiT  sa-
qarTvelos kanonmdeblobaSi sxvadasxva samarTlebrivi aqtiT regulirdeba.  sssk-s
1878 sasamarTlo mediaciis procesis konfidencialurobas exeba da aqve aRniSnavs ka-
nonmdebeli, rom mediators ar aqvs ufleba, gaamJRavnos is informacia, romelic mis-
Tvis cnobili gaxda mediatoris movaleobis Sesrulebisas, Tu mxareTa SeTanxmebiT
sxva ram ar aris dadgenili.6 2012 wlis 29 Tebervals miRebuli saqarTvelos mTavro-
bis dadgenileba #80 samedicino mediaciis ganxorcielebis RonisZiebaTa Sesaxeb me-5
muxlis meore punqtis Tanaxmad, mediators ar aqvs ufleba: gaamJRavnos an arasamsa-
xureobrivi miznebisaTvis gamoiyenos samsaxureobrivi saidumloebis Semcveli an
sxvagvari konfidencialuri informacia, romlis sajaroobac SezRudulia moqmedi
kanonmdeblobiT da romelic misTvis cnobili gaxda samedicino mediaciis ganxorcie-
lebasTan dakavSirebiT.7

mediatoris qcevis wesebs saqarTveloSi jerjerobiT erTiani zogadi samar-
Tlebrivi  aqti ar aregulirebs.

aSS-Si 1992 wels mediatoris qcevis wesebis misaRebad erToblivi komiteti da-
arsda. komitetma 1994 wels Seadgina mediatoris qcevis wesebze modeluri standar-
tebi.8 am aqtis teqstSi aisaxa mediaciis  konfidencialurobis ZiriTadi principebi.9

Seqmnis mizani iyo mediatorisTvis qcevis saxelmZRvanelo wesebis dadgena. Tavis
mxriv, aRniSnuli wesebi arwmunebs mxareebs davis gadasawyvetad mimarTon mediacias.10

1 Richbell D., Mediation of Construction Disputes, Singapore, Blackwell Publishing, 2008, 75.
2 Caucus.
3 National Mediator Accreditation Standards.
4 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited 2010, 178.
5 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 633, 599 footnote, <http://heinonline.org/HOL/Page?handle= hein.journals/
ohjdpr27&div=22&collection=journals&set_as_cursor=clear>.

6 sssk, 1878 muxli, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5550-rs, 20.12.2011].
7 samedicino mediaciis ganxorcielebis RonisZiebaTa Sesaxeb saqarTvelos mTavrobis #80

dadgenilebis me-2 muxlis e) punqtiT ganisazRvreba samedicino mediaciiT gansaxilveli
dava, ssm, 29.02.2012.

8 Young  P. M., Rejoice! Rejoice! Rejoice, Give Thanks, and Sing: 1 ABA, ACR, and  AAA Adopt Revised
Model Standards of Conduct for Mediators, Appalachian Journal of Law 195, Vol. 5, Spring,  2006, 3,
<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&doc
id=5+Appalachian+J.+L.+195&srctype=smi&srcid=3B15&key=eb8564da8c7bfc4928d90366e3672e70>.

9 iqve, 11.
10 iqve, 2.
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2005 wlis modeluri standartebis Tanaxmad, mediatori valdebulia daicvas
konfidencialuroba mediaciis procesis dros miRebuli informaciis Taobaze. media-
torma SesaZlebelia gaamJRavnos informacia sasamarTloSi  saWiroebis SemTxvevaSi,
`imis miuxedavad mxareebi gamocxadnen dagegmil mediaciaze da miaRwies Tu ara SeTan-
xmebas~.1

mediatorma yuradReba unda miaqcios mxareebis molodins  konfidencialuro-
basTan mimarTebiT.2 man unda ganumartos mediaciaSi monawile pirebs wesebi, radganac
isini uflebamosilni arian Tavad daareguliron konfidencialurobasTan dakavSire-
buli valdebulebis farglebi. 2005 wlis modeluri standartebis moTxovna iyo medi-
ators aemaRlebina mxareTa codna imis Sesaxeb Tu ra roli aqvT maT informaciis kon-
fidencialurad dacvaSi.3

avstraliis arbitrebisa da mediatorebis institutis (SemdgomSi “IAMA”)4 media-
toris saxelmZRvanelo principebis5 me-5 muxlSi aRniSnulia, rom mediatorma unda
daakmayofilos mediaciis monawile mxareTa molodini konfidencialurobasTan da-
kavSirebiT. es ki damokidebulia rogorc mxareTa Soris SeTanxmebaze, aseve mediaciis
garemoebebze.6 saojaxo saqmis konteqstSi, mediatoris erT-erTi rolia `SeinarCunos
procesis konfidencialuroba~.7

safrangeTSi, 2011 wlis aqtis amoqmedebamde, kanonmdeblobiT mediatorebs ar
hqondaT saxelSekrulebo mediaciis8 dros konfidencialurobis dacvis valdebule-
ba. amis miuxedavad, safrangeTis sasamarTloebma daadgines, rom mediaciis dros gam-
JRavnebuli informacia konfidencialurobis darRvevaa.9 parizis pirveli instanci-
is tribunalSi mosamarTlem aRniSna, rom radganac mediaciis process konfidencia-
luroba axasiaTebs, Tundac rom mxareTa Soris ar iyos amis Taobaze SeTanxmeba, es
principi mainc vrceldeba maTze.10

3.3. mesame pirebi mediaciaSi

mediaciaSi, mesame pirebi SesaZlebelia or jgufad daiyos: 1) procesis mona-
wile mesame piri11 da 2) mesame piri, romelsac procesSi monawileoba ar miuRia.

UMA-s Tanxamad, procesis monawile mesame piri monawileobas iRebs mediaciaSi,
magram is ar aris arc mediatori da arc mediaciis mxare.12 italiis kanonmdeblobis

1 Young  P. M., Rejoice! Rejoice! Rejoice, Give Thanks, and Sing: 1 ABA, ACR, and  AAA Adopt Revised Mo-
del Standards of Conduct for Mediators, Appalachian Journal of Law 195, Vol. 5, Spring,  2006, 11,
<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&doc
id=5+Appalachian+J.+L.+195&srctype=smi&srcid=3B15&key=eb8564da8c7bfc4928d90366e3672e70>.

2 iqve.
3 iqve.
4 The Institute of Arbitrators & Mediators Australia.
5 Principles of Conduct for Mediators.
6 Institute of Arbitrators and Mediators Australia, Principles of Conduct for Mediators, 2003, 2, <http://

www.iama.org.au/sites/default/files/resources/rules-
guidelines/principles%20of%20conduct%20for%20mediators.pdf >, [24.12.2012].

7 Relationships Australia, Mediation, <http://www.relationships.com.au/services/mediation>, August, 2005
citirebulia statiaSi: Field R., Wood N., Marketing  Mediation  Ethically: The Case of Confidentiality,
Queensland University of  Technology Law  &  Justice Journal, Vol. 5, No. 2, 2005, 146, <http://
heinonline.org/HOL/Page?handle=hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.

8 Conventional Mediation.
9 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,

118.
10 iqve.
11 Non-party participant.
12 Tomeo D. G., Be Careful What You Say: One Court's  Look at Confidentiality Under the Uniform Mediation

Act, Seton Hall Legislative Journal, Vol. 31:1,  2006, 67, <http://www.lowenstein. com/files/Publication/
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Tanaxmad, pirebi, romlebic muSaoben samediacio organoSi1 an mediaciis procesSi
arian CarTulebi vrceldeba konfidencialurobis  dacvis valdebuleba.2 saqar-
Tvelos kanonmdebloba mesame pirebTan dakavSirebul sakiTxebs ar aregulirebs.
mesame pirebze, rogorebic arian mowmeebi da damkvirveblebi, romlebic eswrebian

mediacias, avtomaturad ar vrceldeba konfidencialurobis valdebuleba (Esso
and BHP v Pliwman (Minister) and Gas & Fuel Corporation of Victoria). Tumca mesame pirebze
valdebuleba konfidencialurobis dacvaze xSirad ganmtkicebulia statutiT an
mesame mxaresTan gaformebuli konfidencialurobis xelSekrulebiT. rodesac me-
same piri, romelic ar eswreba mediaciis process, da Seityobs mediaciis procesSi
gamoTqmuli informaciis Taobaze, sasamarTlos mimarTvis3 safuZvelze unda gan-
xorcieldes prevencia informaciis gasajaroebisa. magaliTad, erT-erT saqmeSi

(Jeffrey v Correction Victoria and the Herald & Weekly Times Limited (2004) VCAT 1211) Jurna-
listma gamoikvlia sasamarTloSi arsebuli failebi da waikiTxa mediaciis mxareTa
Soris dadebuli konfidencialurobis SeTanxmeba, romelic SemTxveviT iyo darCe-
nili saqmis masalebSi. Jurnalistma Seatyobina sasamarTlos registrators, rom
surda mopovebuli xelSekrulebis pirobebze informaciis gazeTSi gamoqveyneba.
am SemTxvevaSi prevenciis RonisZieba informaciis gavrcelebis Tavidan acilebis
mizniT ganxorcielda sasamarTlos mxridan.4 aRniSnuli saqmidan naTelia, Tu ra
RonisZiebebis miReba, ra valdebulebebis dakisreba aris SesaZlebeli mesame pir-
TaTvis, raTa ganxorcieldes konfidencialurobis dacva.

obermani aRniSnavs, rom mxareebs mediaciis Taobaze SeTanxmebaSi SeuZliaT
aRniSnon is konsultantebi, romlebisganac iReben informacias, rCevasa da daxma-
rebas. mas mere, rac aseTi pirebis Taobaze miuTiTeben zemoaRniSnul SeTanxmebaSi
mediaciis sakiTxTan dakavSirebuli informaciis gadacema CaiTvleba kontraqtis
darRvevad.5

IV. konfidencialurobis principis SezRudva

mediaciaSi konfidencialurobis privilegiebis farglebis sakiTxi yovelTvis
Ria iyo mniSvnelovani debatebisTvis.6

sruli konfidencialuroba TeoriaSi kargia, Tumca praqtikaSi amgvari garantia
ar arsebobs.7 komentatorebi  yovelTvis daoben, rom aRniSnuli principi ar unda

c81abe49-f222-4826-9493-0ee4c59fda33/Presentation/PublicationAttachment/ffed09f1-2b09-4102-88be-
12112ed63708/Be%20Careful%20What%20You%20Say%20-%20SHLJ%20-%20DT%20-%20051407.pdf>.

1 Mediation body.
2 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,

190 -191.
3 Injuction.
4 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 179; Sead. Kuester E. L.,

Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of Public Law &
Policy , 1994-1995, 578, <http://heinonline.org/HOL/Page?handle=hein.journals/hplp16&div=23&collection
=journals&set_as_cursor=clear>.

5 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 561,<http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set_as_cursor=clear>.

6 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.1, 1994, 161, <http://heinonline.org/ HOL/Page? handle=hein.
journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the|Lid|
on|Confidentiality&type=matchall#201>.

7 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,
Issue 1, November, 2011, 126, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&
collection=journals&set_as_cursor=clear>.
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iyos absoluturi da unda arsebobdes imgvarad, rom SesaZlebeli iyos sajaro pasu-
xismgebloba.1 rac mediaciisTvis iqneba ndobis mopovebis saSualeba.2 validuri gamo-
naklisebi SesaZlebelia iyos, Tumca es yovelive naTlad da garkveviT sasamarTlo
praqtikiT an kanonmdeblobiT unda iyos dadgenili.3

rogorc yvela zogad wess, konfidencialurobis  privilegiasac aqvs gamonakli-
sebi. es ukanaskneli aucilebelia mediaciis gamoyenebis waxalisebis mizniT.4 `blanke-
tur~ wess gamonaklisebi rom ar hqondes, ar iqneboda usafrTxo arc mediatorisTvis
da arc mxareTaTvis, an Tundac udanaSaulo mesame pirebisTvis, rogorebic arian sao-
jaxo mediaciis dros bavSvebi.5 aqve unda aRiniSnos, rom konfidencialurobis masSta-
bi ar unda gulisxmobdes absolutur dacvas an absolutur sajaroobas,6 aramed mniS-
vnelovania SeirCes balansi dacvasa da sajaroobas Soris.7

UMA-sa da modelur standartebSi, mediatoris eTikis wesebis Taobaze,8 kvlav
bevr gaurkvevlobas aqvs adgili, ar aris cxadi Tu romeli kanonebi, wesebi, an stan-
dartebi unda gamoiyenos aSS-Si mediatorma. Statebi sxvadasxvagvarad aregulireben
aRniSnul sakiTxebs. rac ufro aZnelebs ganisazRvros konfidencialurobis dacvis
gamonaklisebi,  gansakuTrebiT maSin, rodesac saqme exeba ramodenime Statis sarCe-
lebs.9 maSinac ki, rodesac erT konkretul StatSi aqvs adgili aseT SemTxvevas konfi-
dencialurobis dacvis gamonaklisebi ar aris yovelTvis naTeli da ar moicavs im sa-
kiTxebs, rogorc es mediatorebs surT.10 saqarTvelos kanonmdeblobaSi srulad aris
dasaregulirebeli gamonaklisebis saTanadod gansazRvris sakiTxi.

evroparlamentisa da evropis sabWos 2008 wlis 21 maisis samoqalaqo da komerci-
ul sakiTxebSi  mediaciis calkeuli aspeqtebis Taobaze 2008/52/EC direqtivis me-7,
(2) muxli awesebs konfidencialurobis principis SezRudvis gamonaklis SemTxvevebs.
aRniSnuli muxli wevr qveynebs SesaZleblobas aZlevs ufro mkacri wesebi miiRon, ri-
Tac konfidencialuroba metad daculi iqneba.11

konfidencialurobis dacvis valdebulebasTan dakavSirebiT unda aRiniSnos,
rom gamonaklisebi, SezRudvebi SedarebiT ucxoa kontinenturi evropis samarTlis
ojaxis qveynebisTvis maSin, rodesac nacnobia inglisisTvis.12 konfidencialurobis

1 Public accountability.
2 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State

Journal on Dispute Resolution, Vol. 10, No.1, 1994, 161, <http://heinonline.org/HOL/Page?handle=
hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the
|Lid|on|Confidentiality&type=matchall#201>.

3 Giesler C., Lee J. A., Confidentiality in Mediation, Harvard Negotiation Law Review, Vol. 3, Spring, 1998, 295,
<http://heinonline.org/HOL/Page?handle=hein.journals/haneg3&div=12&collection=journals&set_as_cursor=clear>.

4 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, Fall, 1995, 426, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19
&div=25&collection=journals&set_as_cursor=clear#431>.

5 iqve.
6 Absolute disclosure.
7 Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a

Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law Review 1387, Vol.
54, June, 2006, 2,  <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=
1&doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcdd52d582393a12
35f2a59d>.

8 Model Standards of Conduct for Mediators.
9 Multi-state lawsuits.
10 Deleissegues C., Mediation Confidentiality: Has it Gone too Far?, University of La Verne Law Review, Vol. 33,

Issue 1, 2011, 123, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=jour-
nals&set_as_cursor=clear>.

11 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 32.

12 iqve, 34.
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Sesaxeb, bevr statutSi gaTvaliswinebulia  SesaZlebloba, rom sasamarTlom gadafa-
ros aRniSnuli principi.1

texasSi statutiT farTod aris daculi konfidencialuroba da mxolod viw-
rod aris gamonaklisebi dadgenili.2

4.1. mediaciis mxareTa SeTanxmeba da mxaris Tanxmoba
konfidencialurobis dacvaze uaris TqmasTan dakavSirebiT

mediaciaSi mxareebi sargebloben konfidencialurobis3 uflebiT, isini Tavad
akeTeben arCevans informaciis gavrcelebasa da konfidencialurad Senaxvis  sarge-
belsa da riskebze.4

TiTqmis yvela saqmeSi, mxareebs SeuZliaT konfidencialurobis dacvaze  SeTan-
xmdnen an uari ganacxadon masze. Tumca, es sakiTxebi ar aris naTeli da SesaZloa rigi
SekiTxvebi warmoiSvas vis unda ganecxadebina Tanxmoba, Tanxmoba unda iyos naTlad
gamoxatuli Tu SesaZloa iyos nagulisxmevic.

konfidencialurobaze uaris Tqmis Taobaze SeTanxmeba werilobiTi formiT
dgeba da mxareebi xelmoweriT adastureben, rom mediaciis procesTan dakavSirebuli
informacia mtkicebulebad iqnes gamoyenebuli. aucilebelia aRiniSnos, rom konfi-
dencialurobis gamoricxva SesaZlebelia erT konkretul mizanTan dakavSirebiT
gvqondes saxeze da ar vrceldebodes yvela SemTxvevaze (Liberty Funding Pty Ltd v Phoenix
Capital Ltd (2005) 218 ALR 238).5

mediatoris akreditaciis nacionaluri praqtikuli standartebis6 me-6, (1), (b)
muxlis Tanaxmad, mediatorma nebayoflobiT ar unda gaamJRavnos informacia arcerT
pirTan, romelic mediaciis mxare ar aris garda im SemTxvevisa, rodesac arsebobs  me-
diaciis procesis monawileTa Tanxmoba.7

evroparlamentisa da evropis sabWos 2008 wlis 21 maisis samoqalaqo da komerci-
ul sakiTxebSi  mediaciis calkeuli aspeqtebis Taobaze 2008/52/EC direqtivis me-7,
(1) muxli mxareebs SesaZleblobas aZlevs Seamciron da gamoricxon konfidencialu-
robis dacvis valdebuleba. maT SeuZliaT, aseve, mediatoris konfidencialurobis
dacvis valdebulebis liberalizacia ganaxorcielon da ganacxadon mediaciis pro-
cesSi Sedgenili dokumentebi, rogorc arakonfidencialuri. Tumca am SemTxvevaSic
sainteresoa, rom mxolod aseTi zogadi xelSekrulebis dadeba da mediatorisTvis
uflebis miniWeba iyos mowme ar aZlevs mas uflebas gaamJRavnos is informacia, rome-
lic mxarem gamoTqva kerZo Sexvedrebis  dros. es ukanaskneli gamomdinareobs kerZo
Sexvedrebis bunebidan. amitom, mxareebma xelSekrulebaSi pirdapir unda aRniSnon,
rom mediators aniWeben uflebas aseve gaamJRavnos kerZo Sexvedrebis Taobaze in-

1 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 573, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set_as_cursor=clear>.

2 Peterson A. L. H., Substantive Law Clash: An Inquiry into the Impact of in re Marriage of Kieturakis on
California's Confidentiality Law, Pepperdine Dispute Resolution Law Journal, Vol. 8, No.1, 2007, 210,
<http://heinonline.org/HOL/Page?handle=hein.journals/pepds8&div=12&collection=journals&set_as_cursor=cle
ar >.

3 Privacy.
4 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 566, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set_as_cursor=clear>.

5 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 192.
6 National Mediator Accrediation Practice Standards.
7 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 192.
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formacia.1 xelSekrulebis Tavisuflebis principidan gamomdinare, direqtiva ar
zRudavs mxareTa Tavisuflebasa da moqmedebas samoqalaqo da komerciul samarTal-
Si. aRniSnuli principebi moqmedebs aseve evropul konteqstSi.2

evroparlamentisa da evropis sabWos 2008 wlis 21 maisis samoqalaqo da komerci-
ul sakiTxebSi  mediaciis calkeuli aspeqtebis Taobaze 2008/52/EC direqtivis me-7, (2)
muxli wevr qveynebs uflebas aZlevs, konfidencialurobis dacvasTan dakavSirebiT,
ufro mkacri wesebi SemoiRon. sainteresoa am kuTxiT avstriis kanonmdebloba. av-
striis kanonmdebloba mxareebs ar aZlevs uflebas gamoricxon konfidencialurobis
dacvis valdebuleba, ramdenadac miCneulia, rogorc absoluturi principi. aRniSnu-
li SesaZlebelia ganxilul iqnes  rogorc mxareTa nebis avtonomiis SezRudva da li-
teraturSi miiCneven, rom cvlilebis ganxorcieleba aucilebelia.3 rac Seexeba aSS-s
– zogierTi Stati iTvaliswinebs mxareTa uflebas  Tanxmobis SemTxvevaSi konfiden-
cialurobaze uari Tqvan, maSin rodesac rigi Statebi (mag: Aalaska, arkanzasi, jorjia,
havai, kentuki, merilendi, masaCusetsi, misuri, montana, niu hempSiri, niu-iorki,
CrdiloeT karolina, Ooklahoma, pensilvania, rodiailendi, tenesi, viskonsi.) ar iTva-
liswineben msgavs debulebas.4 Statebi, romlebic ar iTvaliswineben konfidencialu-
robaze mxareTa mxridan uaris Tqmis uflebas, avaldebuleben mxareebs ar gaamJRav-
non momavalSi sasamarTloSi erTmaneTisTvis miwodebuli informacia da, Sesabamisad,
isini ar arian waxalisebulebi mimarTon sasamarTlos.5

magram, sakanonmdeblo aqtebi sxvadasxvagvarad ganixilaven vis gaaCnia privile-
giis ufleba: mediators, mxareebs Tu TviTon process. Tu ar dadgindeba vis gaaCnia
privilegia, rTulia ganisazRvros vis SeuZlia masze uaris Tqma. amgvarad, kvlav ga-
urkvevelia ramdenad SeuZlia mediators daeyrdnos privilegias, rodesac mxareebma
uari Tqves konfidencialurobis dacvaze.6 sainteresoa, am kuTxiT aSS-Si ganxorcie-
lebuli simpoziumis Sejamebebi da rekomendaciebi konfidencialurobis regulire-
basTan dakavSirebiT. Tundac werilobiTi formiT gacemuli mxareTa Tanxmoba, ar aZ-

1 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31-32; avstria
sxvagvarad aregulirebs aRniSnul sakiTxs ix. Henke E. M., Confidentiality in the Model Law and
the European Mediation Directive, A comparison of solutions offered in the Mediation Directive and the Model
Law on Conciliation with examination of the actual situation in selected Civil and Common Law Countries,
Master’s Thesis, GRIN Verlag, 2011, 34; avstriis kanonmdeblobiT konfidencialuroba media-
toris absolutur valdebulebad aris dadgenili. miTiTebulia: Palo G. D., Trevor M. B.
(eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 12.

2 iqve, 32.
3 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of

solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 34; avstriis
kanonmdeblobiT konfidencialuroba mediatoris absolutur valdebulebad aris
dadgenili. miTiTebulia: Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain,
Oxford University Press, 2012, 12.

4 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 549,  47 footnote,<http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr27&div=22&collection=journals&set_as_cursor=clear>.

5 iqve, 548-549.
6 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 591, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set_as_cursor=clear>; floridis SemTxvevaSi kanonmdeblobaSi naTlad
aris aRniSnuli, rom mxareebi floben privilegias, rac gulisxmobs rom SeuZliaT uari
Tqvan an aukrZalon sxvas ganacxados  mediaciis komunikaciis Sesaxeb sasamarTlo
procesze. miTiTebulia: Tetunic F. L., Act Deux: Confidentiality after the Florida Mediation Confi-
dentiality and Privilege Act, Nova Law Review, Vol. 36, Fall, 2011, 81, <http://heinonline.org/HOL/ Page?
handle=hein.journals/novalr36&div=3&collection=journals&set_as_cursor=clear#1>.
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levs uflebamosilebas mediators an samediatoro programas1 gaamJRavnos informa-
cia. amgvarad, mediators da samediatoro programas ufleba aqvT uari ganacxadon
informaciis gamJRavnebaze Tundac mxareTa mier uflebamosilni iyvnen, Tumca aRniS-
nul mosazrebas ewinaaRmdegebodnen. simpoziumis zogierTi monawile yuradRebas
amaxvilebda, rom mediacia mxareebis mimarT aris gamiznuli, Sesabamisad, konfidenci-
alurobis privilegia maT interesebs emsaxureba. amave dros, es urTierToba iuris-
tsa da klients Soris arsebuli urTierTobis msgavsia, da aseT SemTxvevebSi Tu kli-
enti ganacxadebs Tanxmobas iurists ufleba aqvs ganacxados konfidencialuri in-
formaciis Taobaze.2 simpoziumis saboloo poziciiT srulad ar aikrZala mediato-
ris an samediatoro programis mxridan konfidencialuri informaciis gamJRavneba.
Tu Tavad mediatori an samediatoro programis warmomadgeneli ganacxadebdnen Tan-
xmobas im SemTxvevaSi, rodesac saxezea mxareTa Tanxmobac, daSvebul iqna konfidenci-
aluri informaciis gamJRavneba.3 Tumca, simpoziumis sxva monawileebma gaamaxviles
yuradReba mediatoris  neitralurobis principze, romlis SenarCunebis mizniT, au-
cilebelia mxareTa Tanxmobis SemTxvevaSic, ar ganacxadon konfidencialuri infor-
maciis Sesaxeb.4

sssk-1878 pirveli da meore punqtebi iTvaliswineben mxareTa SesaZleblobas Sec-
valon konfidencialurobis sakiTxi da Sexedulebisamebr daareguliron.5 estoneTis
kanonmdeblobac icnobs msgavs regulirebas, kerZod mediatori uflebamosilia in-
formaciis gamJRavnebis Taobaze Tu saxezea mxareebis an mxareTa warmomadgenlebis
mxridan wardgenili werilobiTi Tanxmoba.6

UMA-s regulirebaSi bundovania Tu ra roli akisria procesis monawile mesame
pirs konfidencialurobis privilegiaze uaris TqmaSi. aqtis Tanaxmad, privilegiaze
uaris gancxadeba unda ganxorcieldes mediaciis yvela mxaris mier. naTlad ar gamom-
dinareobs, igulisxmeba Tu ara am SemTxvevaSi procesis monawile mesame piri. tomesis
mosazrebiT logikurad ar unda arsebobdes aseTi ufleba am pirebisTvis.7

4.2. sajaro wesrigi, rogorc konfidencialurobis dacvis gamonaklisi

sajaro wesrigi8 niSnavs mxareTa avtonomias daareguliron maT Soris urTier-
Tobebi xelSekrulebiT, magram, amave dros, unda daeyrdnon sajaro samarTals da Sei-
narCunon konfidencialuroba sxva pirTa interesebis gaTvaliswinebis Sedegad.9

sajaro wesrigis cneba bundovania da SesaZlebelia mediaciaSi konfidencialu-
robis princips safrTxe Seuqmnas.1 magaliTad, sajaro wesrigs adgili aqvs rodesac

1 Mediation program.
2 Hyman J. M., The Model Mediator Confidentiality Rule: A Commentary, Seton Hall Legislation Journal, Vol.

12, No. 1, 1988, 34, <http://heinonline.org/HOL/Page?handle=hein.journals/sethlegj12&div=3&collection=
journals&set_as_cursor=clear>.

3 iqve, 35.
4 iqve, 34-35.
5 sssk, 1878, 1-li da me-2 nawilebi, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5550-rs,

20.12.2011].
6 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 88.
7 Tomeo D. G., Be Careful What You Say: One Court's  Look at Confidentiality Under the Uniform Mediation

Act, Seton Hall Legislative Journal, Vol. 31:1,  2006, 75, <http://www.lowenstein.com/files/Publication/
c81abe49-f222-4826-9493-0ee4c59fda33/Presentation/PublicationAttachment/ffed09f1-2b09-4102-88be-
12112ed63708/Be%20Careful%20What%20You%20Say%20-%20SHLJ%20-%20DT%20-%20051407.pdf>.

8 Public policy.
9 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute

Resolution 239, Vol. 17, 2002, 5, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&
key=10a08271aa18b1f383ab0d6e85ad564c>.
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arasrulwlovnis2 fizikur an fsiqologiur janmrTelobas safrTxe eqmneba.3 kornss
mohyavs magaliTi, rom rodesac saxezea saSiSroeba sicocxlis an janmrTelobis wina-
aRmdeg, garemos dabinZureba am dros saxeze gvaqvs sajaro wesrigis mizniT SezRudvis
safuZveli.4

doqtrina parens patriae5 aZlevs saxelmwifos uflebas gadawyvitos ra aris umjo-
besi bavSvebisTvis, rodesac peticia wardgenilia meurveobis an mzrunvelobis6 an
orives Taobaze.7 litvis mediaciis kanonis me-7 muxlis Tanaxmad sajaro interesi er-
T-erTi gamonaklisia, romelic moicavs bavSvis interesebs da fizikuri piris jan-
mrTelobisa da sicocxlis winaaRmdeg zianis prevencias.8 rumineTis kanonmdeblobiT
mediatoris mimarT kanoniT gaTvaliswinebuli valdebuleba aRar moqmedebs Tu medi-
aciis  romelime mxaris mxridan safrTxe eqmneba bavSvis ganviTarebas an ganaTlebis
sakiTxs.9 maltas mediaciis aqtis 27, (1), (b) muxlSi bavSvis interesebTan erTad aseve
miTiTebulia  safrTxe, romelic emuqreba adamianis fizikur an fsiqologiur erTia-
nobas.10

Tavis mxriv, literaturaSi arsebobs mosazreba, rom erTaderTi SemTxveva ro-
desac cxadia, rom gamonaklisi unda hqondes konfidencialurobis dacvas aris dana-
Saulis safrTxe,11 romlis magaliTebia gancxadebebi danaSaulis Taobaze, da sazoga-
doebrivi keTildReobis winaaRmdeg, an Tu mediatori flobs informacias danaSau-
lis mimdinareobis an momavalSi misi Cadenis Taobaze.12

UMA-s Tanaxmad, komunikaciis konfidencialuroba izRudeba Tu gamiznulia da-
naSaulis mosamzadeblad, danaSaulis Cadenis mcdelobisTvis, an danaSaulis an krimi-
naluri moqmedebebis dafarvisTvis, romelic mimdinareobs am etapze.13 `danaSauleb-
rivi mizniT Tu xdeba mediaciis gamoyeneba, mediatorma unda miiRos Sesabamisi Ronis-
Ziebebi, romelic moicavs aucileblobis SemTxvevaSi, gadavadebas, gamosvlas an medi-
aciis Sewyvetas~.14

1 Palo G.D., Trevor M.B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,
24.

2 Minor – A person who has not reached full legal age; a child or juvenile. ganmartebulia: Garner B. A.
(Editor in Chief), Black’s Law Dictionary, 3rd Pocket ed., USA, Thomson West, 2006, 457.

3 Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of solutions
offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual situation in
selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31.

4 iqve, 31.
5 Parens patriae – 2. the state regarded as a sovereign; the state in its capacity as provider of protection to those

unable to care for themselves, Garner B. A., (Editor in Chief), Black’s Law Dictionary, 9th ed., Thomson West,
USA, 2009, 1221.

6 Visitation.
7 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 562, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&
div=22&collection=journals&set_as_cursor=clear>.

8 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,
224.

9 iqve, 294.
10 iqve, 247.
11 Imminent harm.
12 Rosenberg J.P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State

Journal on Dispute Resolution, Vol. 10, No. 1, 1994, 161, <http://heinonline.org /HOL/Page? handle=
hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the
|Lid|on|Confidentiality&type=matchall#201>.

13 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,
Issue 1, November, 2011, 130, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div= 9&
collection =journals&set_as_cursor=clear>.

14 iqve, 133, ix. originalSi: “If a  mediation is  being used to  further  criminal  conduct,  a mediator should
take  appropriate  steps  including,  if  necessary postponing, withdrawing from or terminating  the  mediation”.
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espaneTis kanonmdeblobaSi SezRudvis erT-erTi safuZvelia sisxlis samarTlis
saqmeTa sasamarTlos dasabuTebuli brZaneba.1 estoneTis kanonmdeblobaSic vxvdebiT
msgavs normas da mediatori uflebamosilia  gaumJRavnos konfidencialuri informacia
sagamoZiebo organoebs Tu sasamarTlos brZaneba aqvs miRebuli aRniSnulis Taobaze.2

aSS-Si, mediaciis maregulirebeli kanonmdebloba xSirad iTvaliswinebs mkacr
SezRudvebs, kerZod mediatorma sasamarTlos ar unda mimarTos mediaciis procesTan
dakavSirebiT. Tumca, mediatoris privilegia ar iqneba gaTvaliswinebuli Tu saxezea,
magaliTad, aSS-is patriotiuli aqtis3 kompetenciis sakiTxi.4 kolorados Statis ka-
nonmdeblobis Tanxmad, komunikacia daculia, garda im SemTxvevisa rodesac 18 wlam-
de asaks miRweuli bavSvis usafrTxoebas emuqreba safrTxe.5

4.3. samediacio SeTanxmebis baTiloba

EerT-erTi mniSvnelovani sakiTxia, Tu ra formiT unda Sedges mxareTa Soris sa-
mediacio SeTanxmeba mediaciis procesis dasrulebis Semdgom.

saqmeSi Brown v Rice and Patel (and ADR Group) mediaciiT davis ganxilvaze SeTanxme-
baSi pirdapir iyo aRniSnuli, rom xelSekrulebas ar eqneboda mavaldebulebeli Zala
Tu ar iqneboda gaformebuli werilobiTi formiT da xelmowerili mxareTa an maTi
uflebamosili pirebis mier. mxareebi satelefono saubrisas molaparakdnen da ar ga-
uformebiaT xelSekruleba SeTanxmebiT gaTvaliswinebuli wesiT. sasamarTlom CaTva-
la, rom unda daedgina iyo Tu ara mxareTa Soris xelSekruleba.6 disoni aRniSnavs,
rom xelSekrulebis namdvilobis dadgena ver moxdeba mediaciis procesis detalu-
rad ganxilvis gareSe.7 Sedegad, rodesac sakiTxi wamoiWreba xelSekrulebis namdvi-
lobis Taobaze kanonmdeblobiT unda iyos gansazRvruli sasamarTlos SesaZlebloba
Seafasos aris Tu ara konkretuli xelSekruleba baTili.

4.4. samediacio SeTanxmebis aRsruleba

mediaciis procesis Sedegad miRebuli SeTanxmebis aRsrulebaze ra wesebi gamoiye-
neba aris mediaciaSi arsebuli konfidencialurobis erT-erTi mniSvnelovani aspeqti.8

evroparlamentisa da evropis sabWos 2008 wlis 21 maisis samoqalaqo da komerciul
sakiTxebSi  mediaciis calkeuli aspeqtebis Taobaze 2008/52/EC direqtiva iTvaliswinebs
konfidencialurobis SezRudvas Tu aRniSnuli gamiznulia mediaciis SeTanxmebis aR-
srulebisTvis da implementaciisTvis.9 Tumca, estoneTis kanonmdebloba, gansxvavebiT

1 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 330.
2 iqve, 88.
3 USA Patriot Act.
4 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 575-576, <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr27&div=22&collection=journals&set_as_cursor=clear>.

5 Potter H. R., Confidentiality in Mediation and the Duty to Report Child Abuse, The Journal of the Legal
Profession, Vol. 29, No. 1, Spring, 2005, 276, <http://heinonline.org/HOL/Page?handle=hein.journals/
jlegpro29&div=18&collection=journals&set_as_cursor=clear#275>.

6 Deason, E. E., Enforcing Mediated Settlement Agreements: Contract Law Collides with Confidentiality,
University of California at Davis Law Review, Vol. 35, Fall, 2001, 32, <http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=270349>, [05.07.2013].

7 iqve.
8 Robinson P., Centuries of Contract Common Law Can’t Be All Wrong: Why the UMA’s Exception to Mediation

Confidentiality in Enforcement Proceedings Should be Embraced and Broadened, Journal of Dispute Resolution,
Vol. 2003, No. 1, 2003, 136.

9 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31.
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sxva wevri qveynebis kanonmdeblobisgan, mediators ar avaldebulebs gaamJRavnos konfi-
dencialuri informacia  xelSekrulebis implementaciisa an aRsrulebisTvis.1

saqarTvelos kanonmdeblobaSi es umniSvnelovanesi sakiTxic ar aris daregulire-
buli.

4.5. mediatoris da iuristis mier ganxorcielebuli ukanono qmedeba

mediaciaSi konfidencialurobis  principi mxareebs uZnelebs daamtkicos media-
toris an iuristis ukanono qmedeba.2 Tumca, sasamarTloebi mtkicebulebad iReben am-
gvar informacias, Tu saxezea seriozuli darRveva.3 usamarTlo iqneboda sarCeli
aRiZras mediatoris an samediatoro programis winaaRmdeg da Semdgom privilegiidan
gamomdinare dafaruli iqneba relevanturi informacia.4

4.6. mediaciis institutis kvleva

konfidencialurobis zogadma ganawesma SesaZlebelia xeli SeuSalos kvlevis gan-
xorcielebas. aRniSnulisTvis  aucilebelia mediaciis procesebze daswreba mxareTa xa-
siaTis, mediatorebis, procesis meTodebis da Sedegebis gansazRvris Taobaze.5

sxvadasxva sakanonmdeblo aqtebi aweseben konfidencialurobis SezRudvas kvlevis
miznebisTvis, statistikis Seqmnis mizniT, im daTqmiT, rom ar gavrceldes personaluri
informacia. mediatoris akreditaciis nacionaluri praqtikuli standartebis me-6, (1),
(a) muxli iTvaliswinebs, rom mediatorma nebayoflobiT ar unda miawodos informacia
pirs, romelic mediaciis mxare ar aris, garda aramaidentificirebeli informaciisa, ro-
melic aucilebelia kvlevis an saganmanaTleblo miznebisTvis.6

4.7. ucxouri kanonmdeblobiT gaTvaliswinebuli konfidencialurobis
dacvis sxva gamonaklisebi

zemoaRniSnuli gamonaklisebis garda, sazRvargareTis qveynebis kanonmdebloba
konfidencialurobis SezRudvis sxvadasxva safuZvlebs iTvaliswinebs.

estoneTis kanonmdeblobaSi gamonaklisis saxiT aRniSnulia, rom sasamarTlos
SeuZlia mediatori gaaTavisuflos sxva kargi mizezebis7 gamo. aseTi zogadi cneba sa-
samarTlos mxridan Sefasebas saWiroebs da sasamarTlos diskreciaa. Mmagram, radga-
nac sasamarTlo praqtika am kuTxiT jer ar arsebobs Tu ra SemTxvevebi moiazreba am
cnebis qveS rTulia ganimartos da Sefasdes.8

mediatoris qcevis modeluri standartebi iTvaliswineben, rom konfidencia-
lurobis dacva SezRudulia Semdeg sakiTxTan dakavSirebiT: mediatori uflebamosi-
lia ganacxados mxareebma miiRes Tu ara monawileoba da miaRwies Tu ara gadawyveti-

1 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Oxford University Press, Great Britain, 2012, 88.
2 Miscounduct.
3 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 193.
4 Hyman J. M., The Model Mediator Confidentiality Rule: A Commentary, Seton Hall Legislation Journal, Vol.

12, No. 1, 1988, 37, <http://heinonline.org/HOL/Page?handle=hein.journals/sethlegj12&div=3&collection=
journals&set_as_cursor=clear >.

5 iqve, 53.
6 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 199-200.
7 Other good reasons.
8 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,

88.
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lebas.1 aseve, amave qcevis wesebiT gansazRvrulia, rom mediatorma swori gadawyveti-
leba unda miiRos da daicvas  mxareTa gonivruli molodini konfidencialurobasTan
dakavSirebiT.2

V. konfidencialurobis principis dacvis garantiebi

konfidencialurobis principis dacvis saTanado samarTlebrivi CarCos gan-
sazRvraze dRemde ar arsebobs erTiani pozicia.3

safrangeTis kanonmdebloba sxvadasxva saxis meqanizmebiT uzrunvelyofs, rom
fundamenturi moTxovnebi daakmayofilos konfidencialurobis dacvis kuTxiT.4 ase-
ve, aSS-Si sasamarTloebma mediaciaSi privilegiebi informaciis gavrcelebisgan dasa-
cavad Seqmnes.5 faqtobrivad, Statebs saSualeba aqvT arCevani gaakeTon absolutur,
kvalificiur da SezRudul privilegiebze.6 sasamarTloebi upiratesobas aniWeben
kvalificiur privilegias, romelic gamoricxavs mtkicebulebad gamoyenebas mxolod
maSin, roca privilegiidan gamomdinare sargebeli aRemateba mtkicebulebis saWiroe-
bas konkretul saqmeSi.7

konfidencialurobis dacvis mizniT, aucilebelia sakanonmdeblo doneze swori
formulirebebi iyos dadgenili. bevr sakanonmdeblo aqtSi asaxuli ar aris mediaciis
procesis definicia, da gamoiyeneba Semdegi cnebebi: `mediacia~, `gadawyvetis procesi~,
an izRudeba informaciis farglebi da miTiTebulia `ganmavlobaSi~  an  mediaciis `mizne-
bisTvis~ an rodesac aseT procesSi monawileobas eswreboda mediatori.8

zogierT StatSi mediaciis dros ganxorcielebuli komunikacia ar aris daculi
srulad da mxolod verbalur Tu werilobiT formiT komunikacias moicavs, an konfiden-
cialuroba vrceldeba mxolod davis saganTan dakavSirebiT da ara procesSi gacvlil
yvela informaciaze. Mmsgavsi regulirebebi aris arasaTanado dacvis magaliTebi.9

konfidencialurobis principTan dakavSirebuli problemebis Tavidan acilebis
mizniT golanis mosazrebiT unda ganxorcieldes:

1. wesebis naTlad gansazRvra, miTiTebul iqnas konfidencialurobis dacvis
farglebi, gamonaklisebi. aRniSnuli wesebi werilobiTi formiT unda gaformdes da
xelmoweril iqnes mxareTa an maTi iuristebis mier;

1 Deleissegues C., Mediation Confidentiality: Has it Gone too Far?, University of La Verne Law Review, Vol. 33,
Issue 1, November, 2011, 132, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&col-
lection =journals&set_as_cursor=clear>

2 iqve, 132.
3 Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a

Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law Review 1387, Vol.
54, June, 2006, 2,  <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=
1&doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcdd52d582393a12
35f2a59d>.

4 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Oxford University Press, Great Britain, 2012,
118.

5 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.1, 1994, 158, <http://heinonline.org/HOL/Page?handle=hein.
journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the|Lid|
on|Confidentiality&type=matchall#201>.

6 iqve, 158-159.
7 iqve, 159.
8 Alfini J. J., Press S. B., Sternlight J. R., Stulberg J. B., Mediation Theory and Practice, 2nd ed., Lexisnexis, 2006,

222.
9 Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of

Public Law & Policy , 1994-1995, 579, <http://heinonline.org/HOL/Page?handle=hein.journals/hplp16&div=
23&collection=journals&set_as_cursor=clear>.
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2. ar unda moxdes dacvis farglebis farTod ganmarteba, aseve, xelSekrulebaSi
zogadi wesebi ar unda iqnes asaxuli;

3. gaTvaliswinebul iqnes, rom arsebobs ori saxis konfidencialuroba. pirveli
moicavs Tu ras gaamJRavneben mxareebi mediaciis procesis gareT, xolo meore – in-
formaciis gamJRavnebas kerZo Sexvedrebis dros.1

dilardi texasis Ddavis gadawyvetis alternatiul aqtTan2 dakavSirebiT aRniS-
navs, rom praqtikosebma da komentatorebma ar unda ganagrZon `davelodoT da vna-
xavT~ midgoma konfidencialurobis muxlSi cvlilebebis SetanasTan dakavSirebiT.3

5.1. dauSvebeli mtkicebulebebis instituti, rogorc
konfidencialurobis dacvis garantia

erT-erT mniSvnelovan sakiTxs warmoadgens konfidencialurobis principis
dacvis mizniT Sesabamisi garantiebis Seqmna. maSin, rodesac mediacia warmatebiT ver
dasruldeba da mxareebi ver SeTanxmdebian, aucilebelia kanonmdeblobiT dadgenil
iqnas, rom yvela dokumenti, informacia (maT Soris, araverbaluri qmedebebidan Sety-
obili) aris konfidencialuri da dauSvebel mtkicebulebad iqneba ganxiluli moma-
valSi sasamarTlo procesze, arbitraJsa Tu davis gadawyvetis sxva meTodebSi.

saerTo samarTalSi dauSvebel mtkicebulebad ganxilvis wesi gulisxmobs, rom sa-
samarTloSi davis dros ver waradgenen mtkicebulebis saxiT  mediaciaSi gamoTqmul in-
formacias (Field v Commissioner for Railways (NSW) 199 ClR 285). sxvadasxva qveynis sakanonmdeb-
lo aqtebi iTvaliswinebs konfidencialurobis dacvis muxlebs, romlebic exeba mediaci-
is procesSi gamoTqmul gancxadebebsa da ganxorcielebul qmedebebs.4

estoneTis kanonmdeblobaSi konfidencialuroba daculia saproceso RonisZie-
bebiT da mediators ver daakisreben valdebulebas misces Cveneba mediaciasTan dakav-
SirebiT.5 luqsemburgis kanonmdeblobis Tanaxmad, mediatori ver iqneba mowmed mow-
veuli  sasamarTloSi im informaciasTan dakavSirebiT, romelic man mediaciis pro-
cesSi Seityo.6 msgavs regulirebas icnobs saqarTvelos kanonmdeblobac.7 sssk-s 141-e
muxlis d) qvepunqtis Tanaxmad, mediatori ar SeiZleba mowmed daikiTxos iseT garemo-
ebebTan dakavSirebiT, romlebic misTvis cnobili gaxda mediatoris movaleobis Ses-
rulebisas.8

rac Seexeba sasamarTlo mediacias. sssk-s 104-e muxlis 11 Tanaxmad, mtkicebule-
bad ar miiRebs sasamarTlo mediaciis procesSi konfidencialurobis pirobiT gam-
JRavnebul informaciasa da dokuments, Tu mxareTa SeTanxmebiT sxvagvarad ar aris
dadgenili.9 aRniSnuli norma ar iTvaliswinebs sxva tipis mediaciaSi1 gamoyenebul
mtkicebulebebis dauSveblad cnobas.

1 Golann D., Mediating Legal Disputes: Effective Strategies for Neutrals and Advocates, American Bar
Association, USA, 2009, 217.

2 Texas ADR Act.
3 Dillard G., The Future of Mediation Confidentiality in Texas: Shedding Light on a Murky Situation, The Review

of Litigation 137, Vol. 21, 2002, 3, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=21+Rev.+Litig.+137&srctype=smi&srcid=3B15&key=35f0af83a0bb
a11f91b3de3e1a7c6324>.

4 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 183.
5 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 87.
6 iqve, 240.
7 sssk-is 141-e muxli, d) qvepunqti, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5550-rs,

20.12.2011].
8 sssk-is 141-e muxli, d) qvepunqti, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5550-rs,

20.12.2011].
9 iqve.
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amave dros, kanonmdebeli damatebiT aRniSnavs Tu ra SemTxvevebSi ar gamoiyene-
ba zemoxsenebuli wesi:

 Tu informacia da dokumenti wardgenilia im mxaris mier, romelmac gaamJRavna;

 Tu es informacia an/da dokumenti meore mxares hqonda an kanoniT gaTvalis-
winebuli sxva saSualebebiT miiRo da waradgina sasamarTloSi.2

konfidencialurobis darRvevis riski mediators aseve ukrZalavs monawileoba
miiRos SemdgomSi imave saqmeze sasamarTlo procesebSi. magaliTad, saqmeSi The Duke
Group Ltd (in lip) v lmaain Investment Ltd & Ors [2003] SASC 272, mosamarTle monawileobas Re-
bulobda rogorc mediatori  davis sasamarTloSi ganxilvamde 9 wliT adre da saja-
ro interesebidan gamomdinare TviTacileba3 ganaxorciela am saqmis ganxilvasTan da-
kavSirebiT.4 estoneTis kanonmdeblobiT akrZalulia mediatori iyos romelime mxa-
ris warmomadgeneli imave davaSi sasamarTlo procesze.5 saqarTvelos kanonmdeblo-
biT kerZod, sssk-s 31-e muxlis 1-li nawilis e) qvepunqtis Tanaxmad, mosamarTlis aci-
lebis erT-erT safuZvlad dadgenilia gansaxilvel saqmeSi mediatorad monawileo-
ba.6 saqarTvelos kanonmdebloba am kuTxiT ZiriTadi riskebisgan dacvis mimarTY Ro-
nisZiebebs iTvaliswinebs. sasamarTlo procesze romelime mxaris warmomadgeneli ar
SeiZleba iyos is piri, romelic mediatorad monawileobda aRniSnul saqmeSi.7

poloneTis kanonmdeblobiT, kerZod samoqalaqo saproceso kodeqsis 1834-e (3)
muxlis mixedviT ara mxolod sasamarTloSi ar aqvs Zala, aramed saarbitraJo tribun-
laSic. amgvari danawesi gulisxmobs, rom saboloo gadawyvetilebis miRebaSi ar SeiZ-
leba iqnes gaTvaliswinebuli aseTi mtkicebuleba.8 did britaneTSic dRes moqmedi ka-
nonmdeblobiT gaTvaliswinebulia procesSi gakeTebuli gancxadebebis konfidencia-
lurobis dacvis zogadi danawesi.9

aqve damatebiT unda aRiniSnos, rom avstriis SemTxvevaSi saTanadod registri-
rebul  mediators ufleba aqvs ar misces Cveneba sisxlis samarTlis saqmeze.10 saqar-
Tvelos sisxlis samaTlis saproceso kodeqsis Tanaxmad, sasamarTlos SeuZlia gaaTa-
visuflos  notariusi an sajaro mosamsaxure Tu maT nakisri aqvT valdebuleba ar ga-
amJRavnon miRebuli informaciis wyarosa da Sinaarsze.11 Sedegad samedicino, sanota-
ro da sagadasaxado mediaciis dros davis mxareebs garkveuli garantia aqvT, rom maTi
miwodebuli informacia ar iqnes gamJRavnebuli. aseve, kanonmdebeli damatebiT sasa-
marTlos aZlevs SesaZleblobas gaaTavisuflos mowme movaleobisgan Tu piri samu-
Saoze im pirobiT aris miRebuli, rom ar gaamJRavnebs komerciul an sabanko saidum-

1 magaliTad, sanotaro, samedicino, sagadasaxado mediaciaSi mxareTa mier wardgenil, gamo-
yenebul informaciaze kanonmdebeli msgavs dacvas ar adgens.

2 sssk-is 104-e muxli, 12 nawili, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5550-rs,
20.12.2011].

3 Disqualify.
4 Hardy S., Rundle O., Mediation for Lawyers, Printed in Australia, CCH Australia Limited, 2010, 178.
5 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 88.
6 sssk-is 31-e muxli, 1-li nawili, d) qvepunqti, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia:

ssm, #5550-rs, 20.12.2011].
7 sssk-is 94-e muxli, 11 nawili, ssm, #1106-Is, 14.11.1997, [cvlilebis redaqcia: ssm, #5550-rs,

20.12.2011].
8 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,

259.
9 Burnley R., Lascelles G., Mediator Confidentiality – Conduct and Communications, 1, <http://www.cedr.com/

library/articles/Mediatorconfidentiality_SJBerwin.pdf>, [05.07.2013].
10 iqve, 13.
11 sisxlis samarTlis saproceso kodeqsi, 50-e muxli, ssm, #1772-IIs, 09.10.2009, [cvlilebis

redaqcia: ssm, #3616-rs, 24.09.2010].
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loebas.1 Tumca, es ukanaskneli ramdenad farTod ganimarteba aris praqtikis sagani
da gavrceldeba Tu ara aRniSnuli debulebebi mediatorebze.

5.2. mediaciaze SeTanxmeba da konfidencialurobis muxli

mediaciis dros ganxorcielebuli komunikaciebis konfidencialurad dacvis-
Tvis yvelaze xelsayreli instrumenti aris kontraqti mxareTa da mediators Sors.
aseTi SeTanxmebiT mxareebs SeuZliaT gansazRvron konkretulad  yvela SemoTavazeba,
dapireba, qmedeba, gancxadeba, werilobiTi Tu zepiri, rom ar iqnes gamoyenebuli Sem-
dgomSi  mtkicebulebad maT Soris davis arsebobis SemTxvevaSi.2 Tumca am SeTanxmebiT
mesame pirebi ar arian pasuxismgeblebi konfidencialurobis dacvaze. Sesabamisad, Se-
TanxmebiT konfidencialurobis principis araadekvaturi dacva xorcieldeba.3 swo-
red aqedan gamomdinare, unda aRiniSnos da xelmoweril iqnas SeTanxmebis aqtSi media-
ciis mesame pirTa mxridan maTi valdebulebebis Sesaxeb Tu kanonmdeblobiT msgavsi
regulireba ar arsebobs.

SeTanxmebiT SesaZlebelia gaTvaliswinebul iqnes konfidencialurobis muxlis
damrRvevis pasuxismgebloba, mieTiTos  asanazRaurebeli zianis odenoba. aseve sxva
xarjebi, romelic aRsrulebas ukavSirdeba.4

5.3.mediatoris roli konfidencialurobis principis dacvaSi

eTikis wesebi konfidencialurobis dacvis erT-erTi saSualebaa.5

mediatoris qcevaze kaliforniis wesebis Tanaxmad mediatorma yovelTvis unda
daicvas konfidencialurobasTan dakavSirebuli Sesabamisi kanonmdebloba.6 aqve un-
da aRiniSnos, rom  mediatorebma unda icodnen da Seatyobinon mxareebs konfidencia-
lurobis regulirebis sakiTxebi.7 mediatori valdebulia icodes zustad ra sakiTx-
zea valdebuli da ra sakiTxebzea uflebamosili acnobos Sesabamis organos konfi-
dencialuri informaciis Taobaze.8

konfidencialurobis dacvis kuTxiT pirveli nabiji rac SeiZleba gadaidgas
aris, rom mxareebma icodnen ras niSnavs da ras moicavs,9 rogoria mediaciis konfiden-
cialuri buneba.10 aSS-is sasamarTloebis umetesobam mediatoris erT-erT eTikur

1 iqve.
2 Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of

Public Law & Policy , 1994-1995, 576-577, <http://heinonline.org/HOL/Page?handle=hein.journals
/hplp16&div=23&collection=journals&set_as_cursor=clear>.

3 iqve, 578.
4 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The

Advocates' Quarterly, Vol.29, 2005, 148, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty29&div=
4&collection=journals&set_as_cursor=clear>.

5 iqve, 134.
6 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,

Issue 1, November, 2011, 133, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&
collection=journals&set_as_cursor=clear >.

7 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 547, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set_as_cursor=clear>.

8 iqve, 611.
9 Deleissegues C., Mediation Confidentiality: Has it Gone too Far?, University of La Verne Law Review, Vol. 33,

Issue 1, November, 2011, 126, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div= 9& col-
lection=journals&set_as_cursor=clear >.

10 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The Ad-
vocates' Quarterly, Vol.29, 2005, 135, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty29&
div=4&collection=journals&set_as_cursor=clear>.
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valdebulebad miiCnies mxareTa informireba konfidencialurobaze.1 savaldebulo
mediaciis dros mediatori ontarios kanonmdeblobis mixedviT  valdebulia uzrun-
velyos garkveuli pirobebis asaxva SeTanxmebaSi. kerZod, erT-erTi pirobaa mieTi-
Tos, rom mediaciis dros  komunikacia konfidencialuria.2

mediaciis SeTavazebis dros sasamarTlos sertificirebuli mediatorebi3 val-
debulni arian, mediaciis bunebidan gamomdinare, auxsnan mxareebs konfidencialuro-
bis dacvisa da masze uaris Tqmis gacxadebis arCevanis Taobaze, mxareTa interesebis
gansazRvrisa da keTilsindisierebis Taobaze,  da uzrunvelyon keTilsindisiereba.4

konfidencialurobis axsnasTan dakavSirebiT mediatori 1) mxareebs awvdis samar-
Tlebrivi regulirebis Taobaze informacias, 2) uzrunvelyofs  mxareTa informire-
bulobas, 3) valdebulia gansazRvros, rom mxareebs aqvT SesaZlebloba miiRonMmaT-
Tvis saukeTeso interesebiT gaTvaliswinebuli gadawyvetileba.5 mediatori, ontari-
os kanonmdeblobis Tanaxmad, mediaciis dawyebamde valdebulia darwmundes, rom mxa-
reebma gaiges mediaciis procesis bunebis Sesaxeb.6

maltas mediaciis aqtis me-5, (k) muxli mediators akisrebs valdebulebas Seinar-
Cunos mediaciis procesSi konfidencialuroba. mediatoris qcevis kodeqsi ki aseve
iTvaliswinebs mediatoris pasuxismgeblobas: uzrunvelyos mxareebma gaaformon we-
rilobiTi  formiT xelSekruleba, sadac asaxuli iqneba neba ar ganacxadon momavalSi
aRniSnuli informaciis Taobaze sasamarTloSi. mediatori pasuxismgebelia,  rom aR-
niSnuli akrZalva mxareebma gaigon.7

rumineTis kanonmdeblobiTac mediatori pasuxismgebelia Seatyobinos mxareebs
konfidencialurobasTan da arsebul gamonaklisebTan dakavSirebiT informacia, ma-
nam, sanam mediaciiT davis ganxilvaze SeTanxmebas gaaformeben. aRniSnulia mediato-
ris eTikuri da kanonmdeblobiT gaTvaliswinebuli valdebuleba detalurad auxsnas
mxareebs, rom sworad gaigon SezRudvebis Taobaze.8

poloneTis kanonmdeblobiT mxaris konfidencialurobis valdebulebasTan er-
Tad aRniSnulia, rom es informacia mediatorma ar unda gamoiyenos  Tavisi sakuTari
miznebisTvis, Tu rasakvirvelia mxareebi sxvagvarad ar SeTanxmdebian.9

ungreTis mediaciis aqtis 26-e (1), (2)  muxlis Tanaxmad mediatori valdebulia
Seinaxos yvela informacia mediaciasTan dakavSirebiT. damatebiT aRniSnulia, rom es
valdebuleba mediators mediaciis damTavrebis Semdgomac aqvs.10

1 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 633, 599 footnote, <http://heinonline.org/HOL/Page?handle=hein. jour-
nals/ohjdpr27&div=22&collection=journals&set_as_cursor=clear>.

2 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The
Advocates' Quarterly, Vol.29, 2005, 126, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty29&div=
4&collection=journals&set_as_cursor=clear>.

3 Court-certified mediators.
4 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 547, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set_as_cursor=clear>.

5 iqve, 548.
6 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The Advocates'

Quarterly, Vol.29, 2005, 135, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty29&div=4&collec-
tion=journals&set_as_cursor=clear>.

7 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Oxford University Press, Great Britain, 2012, 247.
8 iqve, 294.
9 iqve, 259.
10 iqve, 165.
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5.4. pasuxismgebloba konfidencialurobis valdebulebis
darRvevisaTvis

konfidencialurobis dasacavad aucilebelia kanonmdeblobiT dadgenil iqnes
pasuxismgebloba  mxareTaTvis, mediatorisTvis an mediaciis nebismieri mesame piris-
Tvis.

kongresma miiRo kanonmdebloba, romelic informaciis gamJRavnebis kriminali-
zacias axorcielebs rogorc samoqalaqo, aseve sisxlisamarTlebrivi pasuxismgeblo-
biT. is, vinc daarRvevs sazogadoebis ndobas da  saxelmwifosTvis statistikis mizniT
miwodebul konfidencialur informacias gaamJRavnebs.1

portugaliis kanonmdebloba ar iTvaliswinebs konfidencialurobis valdebu-
lebis darRvevasTan (rogorc mediaciis dros, aseve mediaciis Semdeg) dakavSirebul
sanqciebs.2

Paranzino-s saqmeSi ofertis pirobebi gamJRavnda da swored es gaxda sanqciis sa-
fuZveli.3

texasis Ddavis gadawyvetis alternatiul aqtTan xarvezad miCneulia konfiden-
cialurobis debulebis darRvevisTvis saTanado sanqciebis gauTvaliswinebloba.4

rac Seexeba saqarTvelos kanonmdeblobas,  es sakiTxebic aris dauregulirebeli.

5.4.1. konfidencialurobis dacvis valdebulebis darRveva
mediaciis mxaris mier

bulgareTis kanonmdeblobiT, konfidencialurobis valdebulebis darRvevis
SemTxvevaSi ar aris gaTvaliswinebuli specialuri sanqciebi. amis nacvlad mxareebi
da iuristebi, aseve, mediatorebi xels aweren  mediaciis Taobaze SeTanxmebas, sadac
gaTvaliswinebulia konfidencialurobis muxli. SeTanxmebis darRvevis Sedegad dge-
ba saxelSekrulebo pasuxismgebloba zianis anazRaurebasTan dakavSirebiT. mxolod
zogadi wesebis Tanaxmad mouwevs mxares mtkiceba miyenebuli zianis  anazRaurebis
Taobaze.5 konfidencialurobis muxlis darRveva warmoSobs mxaris uflebas zianis
anazRaurebis moTxovnis YTaobaze belgiis kanonmdeblobis mixedviT.6

sainteresoa, rom daniis kanonmdeblobis Tanaxmad, mxareebs ar aqvT valdebule-
ba Tqvan simarTle mediaciis dros da aravis ar aqvs ufleba dasajos mxare amisTvis.7

Paranzino v. Barnett Bank, 690 So. 2d 725 (Fla. Dist. Ct. App. 1997) da Bernard v. Galen Group,
901 F. Supp. 778 (S.D.N.Y.1995) saqmeebSi mxareebi sasamarTlo mediaciis farglebSi kon-
fidencialurobis darRvevasTan dakavSirebiT mkacrad daajarimes.8 Bernard-is saqmeSi

1 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 606, http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&
div=22&collection=journals&set_as_cursor=clear.

2 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 277.
3 Giesler C., Lee J. A., Confidentiality in Mediation, Harvard Negotiation Law Review, Vol. 3, 1998, 291, <http://

heinonline.org/HOL/Page?handle=hein.journals/haneg3&div=12&collection=journals&set_as_cursor=clear>.
4 Dillard G., The Future of Mediation Confidentiality in Texas: Shedding Light on a Murky Situation, The Review

of Litigation 137, Vol. 21, 2002, 3, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=21+Rev.+Litig.+137&srctype=smi&srcid=3B15&key=35f0af83a0bb
a11f91b3de3e1a7c6324>.

5 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 36.
6 Demeyere L., Dispute Resolution Journal. Vol. 61 Issue 4, November 2006 - January 2007, 90, <http://web.

ebscohost.com/ehost/pdfviewer/pdfviewer?sid=986960f3-f927-42f3-8996-
32e8a2c1d10a%40sessionmgr11&vid=1&hid=10>.

7 Palo G. D., Trevor M.B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 77.
8 Giesler C., Lee J. A., Confidentiality in Mediation, Harvard Negotiation Law Review, Vol. 3, 1998, 295,

<http://heinonline.org/HOL/Page?handle=hein.journals/haneg3&div=12&collection=journals&set_as_cursor=clear>.



38

konfidencialuri informacia miewoda saqmis ganmxilvel mosamarTles, Tumca ar mom-
xdara misi sxvagvarad sazogadoebisTvis xelmisawvdomoba.1

5.4.2. konfidencialurobis valdebulebis darRveva mediatoris mier

mediatoris mxridan konfidencialurobis darRvevis SemTxvevaSi saxelmwifoTa
midgoma gansxvavdeba.

mediatoris mxridan  konfidencialurobis darRveva CexeTis respublikaSi admi-
nistraciul samarTaldarRvevad2 aris miCneuli.3 ufro mkacri regulacia aqvs Semu-
Savebuli avstrias. mediatoris sisxlissamarTlebrivi pasuxismgebloba dgeba Tu
konfidencialurobis  dacvis valdebulebis darRvevs.4 saqarTvelos kanonmdebloba
raime specialur regulacias ar iTvaliswinebs.

VI. daskvna

statiaSi ganxorcielebuli kvlevis Sedegebi SesaZlebelia Semdegi saxiT Camo-
yalibdes:

 sakanonmdeblo doneze unda dadgines mediaciis procesis  farTo definicia.
kerZod, igi unda moicavdes periods, romelic iwyeba mxareTa Soris mediaciiT davis
ganxilvaze winasaxelSekrulebo urTierTobidan da sruldeba mediaciiT gansaxil-
vel sakiTxTan dakavSirebiT saboloo komunikaciiT mxaresTan an mediatorTan. media-
ciis procesis definicia, TiToeul SemTxvevaSi, Sesabamis maregulirebel aqtSi unda
iqnes asaxuli;

 aseve, unda ganisazRvros mediaciis procesSi ganxorcielebuli komunikacis
cneba. rogorc mxaresTan, aseve mediatorTan ganxorcielebuli komunikacia (iqneba es
verbaluri Tu araverbaluri) unda iyos konfidencialurobis dacvis sagani. umjobe-
sia mieTiTos dakonkretebis mizniT, rom es komunikacia ar aris Semofargluli for-
maluri sesiiT da nebismier viTarebaSi miwodebul informacias moicavs;

 mediaciis procesSi Sedgenil da wardgenil dokumentebic, imis miuxedavad
aris Tu ara davis saganTan kavSirSi, konfidencialurad unda iqnes  ganxiluli. medi-
aciis mimarT arsebuli ndobis safuZvelze mxarem SesaZlebelia damatebiT waradgi-
nos is dokumenti, rac davis sagans ar exeba. Aaqedan gamomdinare, keTilsindisieri mo-
nawilis interesebi maqsimalurad unda iqnes daculi da mas kanonmdebelma Sesabamisi
dacvac unda SesTavazos. praqtikaSi araeTgvarovnad ganmartebis Tavidan aridebis
mizniT aucilebelia aRniSnuli daTqmis arseboba, kerZod nebismier dokumentze dac-
vis gavrceleba, naTlad unda iyos asaxuli sakanonmdeblo aqtSi;

 saqarTvelos kanonmdebloba ar iTvaliswinebs mediatoris qcevis wesebs, rac
konfidencialurobis dacvis erT-erT xarvezad SeiZleba iqnes miCneuli. aucilebe-
lia, sazRvargareTis qveynebis praqtikis gaTvaliswinebiT, Sesabamisi saxelmZRvane-
lo – qcevis kodeqsi iqnes SemuSavebuli. sasurvelia, qcevis kodeqsSi asaxul iqnes me-
diatoris valdebuleba miawodos sruli informacia mediaciaSi konfidencialuro-
basTan, mis SezRudvebsa da garantiebTan dakavSirebiT mediaciis dawyebamde da AaRniS-

1 Giesler C., Lee J. A., Confidentiality in Mediation, Harvard Negotiation Law Review, Vol. 3, 1998, 290,
<http://heinonline.org/HOL/Page?handle=hein.journals/haneg3&div=12&collection=journals&set_as_cursor=clear>.

2 Adminsitartive offence.
3 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,

63.
4 iqve, 12.
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nuli informaciis miwodebasTan dakavSirebiT Sesabamisi dokumentis Sedgenac iyos
gaTvaliswinebuli. Sedegad, mxareebs eqmnebaT warmodgena konfidencialurobasTan
da mis SezRudvebTan dakavSirebiT;

 mniSvnelovania sakanonmdeblo doneze dadgindes mediaciis mesame piris pasu-
xismgeblobis sakiTxi. es pirebi or kategoriad SeiZleba daiyos: mediaciis procesis
monawile mesame pirebi an mesame pirebi, romlebic procesSi monawileobas ar iReb-
dnen. gamomdinare iqidan, rom saqarTvelos kanonmdeblobiT maTze ar vrceldeba kon-
fidencialurobis dacvis valdebuleba sasurveli iqneba Tu mediaciis mxareebi am
urTierTobebs daaregulireben calke SeTanxmebiT. Tumca, mxareTa ucodinrobis an
mediatoris praqtikuli gamoucdelobis gamo SeiZleba ar iqnes gaformebuli xelSek-
ruleba konfidencialurobis dacvaze mediaciis procesis monawile pirebTan. aqedan
gamomdinare, sakanonmdeblo donze maTi valdebuleba mediaciasTan dakavSirebuli
informaciis dacvaze unda iqnes asaxuli, raTa mediaciis monawileebs ufro meti ga-
rantia SesTavazos kanonmdebelma. rac Seexeba mesame pirebs, romlebic monawileobas
ar Rebulobdnen mediaciaSi. Tu maTTvis raime SemTxveviTobis Sedegad xelmisawvdomi
gaxdeba mediaciis procesTan dakavSirebuli informacia, aucilebelia maTTvisac
dadgindes valdebuleba ar gadascen sxva pirs da aRniSnuli informacia, dokumenti,
masala, miawodon Sesabamis uflebamosil organos.  Tavis mxriv, kanonmdeblobiT unda
ganisazRvros uflebamosili organo. damatebiT aseve umjobesi iqneba, rom Sesabamis
kompetentur uwyebas an administraciul organos hqondes garkveuli uflebamosile-
ba mimarTos mesame pirs konfidencialuri informaciis gavrcelebis akrZalvis Tao-
baze, manam sanam mxareebs Seatyobinen  aRniSnul sakiTxTan dakavSirebiT;

 konfidencialurobis gamonaklisebis dadgena erT-erTi mniSvnelovania sa-
kiTxia, romelic dReis mdgomareobiT Riad aris datovebuli. rogorc macturki aR-
niSnavs, gamonaklisebi mediaciis gamoyenebas xels uwyobs,1 xolo disonis mosazre-
biT, aucilebelia SerCeul iqnes balansi konfidencialurobis dacvasa da sajaroo-
bas Soris.2 mxareTa SeTanxmeba an mxaris Tanxmoba konfidencialurobis SezRudvis
erT-erTi gamonaklisia, rac dReis mdgomareobiT asaxulia saqarTvelos kanonmdeb-
lobaSi. amasTanave, aucilebelia formasavaldebulo saxe ganisazRvros kanonmdeb-
lobiT am SeTanxmebasTan da Tanxmobis SedgenasTan dakavSirebiT. im SemTxvevaSi, Tu
mxareebi SeTanxmdebian an mxare Tanxmdeba kerZo Sexvedrebis dros miwodebul infor-
maciaze ar gavrceldes konfidencialuroba, aucilebelia Sesabamis SeTanxmebaSi spe-
cialurad iqnes aRniSnuli da gaTvaliswinebuli. Tavad kerZo Sexvedrebis konfiden-
cialuri bunebidan gamomdinare, umjobesia, Tu sakanonmdeblo doneze Sesabamis Se-
Tanxmebasa da TanxmobaSi savaldebulo misaTiTebel elementad iqneba dadgenili am-
gvari aRniSvnis gakeTeba.  belgiis kanonmdeblobaSi SezRudvis erT-erTi saxea saja-
ro wesrigi, Tumca literaturaSi  aRiniSneba, rom es bundovani termini konfidencia-
lurobisTvis safrTxes warmoadgens.3 aqedan gamomdinare, umjobesia danaSaulebrivi
niSnis Semcveli saqmeebis gamoZiebis sasargeblod mimarT ganaxorcielon konfiden-
cialurobis SezRudva, vidre SemoRebul iqnes bundovani terminologia da farTo

1 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 426, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad
19&div=25&collection=journals&set_as_cursor=clear#431>.

2 Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a
Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law Review 1387, Vol.
54, 2006, 2,  <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&
doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcdd52d582393a1235f
2a59d>.

3 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,
24.
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ganmartebis saSualebas iZleodes mosamarTlis mxridan. konfidencialurobis dac-
vis valdebulebis gamonaklisi unda iyos mediaciis procesis Sedegad miRweuli Se-
Tanxmebis namdvilobis dadgena, ramdenadac SesaZlebelia ar warmoSobdes piris val-
debulebebs. Semdegi gamonaklisi, romlis asaxvac aucilebelia, aris mediaciis pro-
cesis Sedegad miRweuli SeTanxmebis aRsrulebisa da implementaciis miznebi. mxareTa
mier miRweuli SeTanxmebis aRsrulebis miznebisTvis SesaZloa garkveuli informaci-
is saWiroeba iyos. Sesabamisad, sakanonmdeblo doneze unda iqnas gaTvaliswinebuli
es gamonaklisic. rac Seexeba mediaciis institutis kvlevas, gamomdinare iqidan, rom
mediacia siaxlea qarTul samarTlebriv sivrceSi, Sesabamisad, aucilebelia ganxor-
cieldes sasamarTlo mediaciis amoqmedebisTanave  kvleva am institutis saqmianobis,
procesebis Taobaze. swored amitom aRniSnuli SezRudvac saWiroa, rom dadgindes;

 konfidencialurobis principis dacvis garantiebTan dakavSirebiT dRes moq-
medi saqarTvelos regulaciebi ufro srulyofilia,  mediaciis zemoxsenebul sa-
kiTxebTan SedarebiT.  Tumca Semdegi garemoebebi saWiroebs gaTvaliswinebas, kerZod
SesaZlebelia dava SemdgomSi gagrZeldes davis gadawyvetis sxva meTodiT, aqedan ga-
momdinare, mxolod sasamarTloSi mtkicebulebebis dauSveblad cnobiT SesaZlebe-
lia mxaris konfidencialurobis molodini ar gamarTldes. dacvis erT-erTi SesaZ-
leblobaa konfidencialurobis valdebulebebis darRvevisTvis Sesabamisi sanqcie-
bis daweseba mediatorisa da mesame pirebisTvis. mediatoris sanqciebis dadgenasTan
dakavSirebiT gansxvavebuli midgomebia, CexeTis SemTxvevaSi mediatoris konfidenci-
alurobis valdebulebis darRveva  administraciuli samarTaldarRvevaa, maSin ro-
desac avstria sisxlissamarTlebriv pasuxismgeblobas iTvaliswinebs. saqarTvelos
kanonmdeblobis SemTxvevaSic aucilebelia  dadgindes Sesabamisi sanqciebi.

swored mediaciis bunebidan gamomdinare aucilebelia konfidencialurobasTan
dakavSirebul sakiTxebze miRebul iqnes Sesabamisi cvlilebebi.
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NINO ELOSHVILI

THE IMPORTANCE OF CONFIDENTIALITY PRINCIPLE
IN THE MEDIATION PROCESS

1. Introduction

Mediation is one of the alternative methods of dispute resolution.1 During mediation parties try to
solve their dispute by means of the third neutral person.2 As a result, they achieve a favorable agreement
and avoid being bounded by the judge’s decision.3 Mediation is applied to the disputes arising from neig-
hborhood, criminal, domestic, entrepreneur and international laws.4 According to the Georgian legislation,
the disputes examinable by the mandatory court-based mediation are determined by the Civil Procedure
Code of Georgia (hereinafter “CPCG”), but in case of the parties’ agreement, mediation can examine any
dispute of the private law.5 Mediation has a number of advantages such as, for example, less costs and less
stress compared to court trials,6 informal environment,7 etc. Mediators consider  the principle of confidenti-
ality as the key success of the process ,8 and legislators and courts also share this approach.1 The mentioned

1 Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.
2 Spancer D., Brogan M., Mediation Law and Practice, China, Cambridge University Press,  2006, 3.
3 Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc.,  2004, 1.
4 Field R., Wood N., Marketing  Mediation  Ethically: The Case of Confidentiality, Queensland University of

Technology Law  &  Justice Journal, Vol. 5, No.  2, 2005, 143, <http://heinonline.org/HOL/Page?handle=hein.
journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.

5 Hereby shall be admitted, that the clause 1873 (1) of CPCG limits the competence of court-based mediation and
determines that the disputes arising from domestic law can be examined through court-based mediation except
for adopting a child, annulment of adoption, restriction of parental rights and deprivation of parental rights.
Besides, court-based mediation is entitled to examine the disputes arising from neighborhood and inheritance
laws, as well as any other dispute referred to mediation by mutual consent of the parties. Legislative Herald of
Georgia (hereinafter “LHG”) #1106-IS, 14.11.1997, [Edition amendment: LHG, #5550-RS, 20.12.2011]; CPCG,
1873 article, LHG, #1106-IS, 14.11.1997, [Edition amendment: LHG, #5550-RS, 20.12.2011]; Georgian Le-
gislation considers other types of mediation such as: notary, medical, tax, etc. The subject matter of disputes is
separately determined by law for each type of mediation. Disputes examined by Notary mediation are laid down
in Paragraph 1 of Article 381 of the Notary Law of Georgia. There are more restrictions regarding notary
mediation and it is forbidden to examine a dispute through notary mediation if there is a special mediation rule
determined by law. LHG, 04.12.2009, #2283-IIS [Edition amendment: LHG, #5851-IS, 16.03.2012]; “E” of Article
2 of Government resolution #80 on the measures to be implemented for medical mediation  determines the
disputes to which medical mediation applies. LHG, 29.02.2012; Article 481 of the Organic Law of Georgia
Labour Code of Georgia sets forth collective dispute resolution through mediation, #4113-RS, 17.12.2010,
[Edition amendment: LHG, #729-IIS, 12.06.2013]; Tax Mediation is determined by Decree #2742, of the Legal
Entity of Public Law Revenue Service Director, Article 121 , 02.06.2011, [Edition amendment: LHG, #21623,
20.05.2013].

6 Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.
7 Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of

Public Law & Policy, 1994-1995, 575, <http://heinonline.org/HOL/Page?handle=hein.journals/hplp16&div=
23&collection=journals&set_as_cursor=clear>.

8 McCrory J. P., Environmental Mediation — Another Piece for the Puzzle, Vermont Law Review, Vol. 6, 1981,
49, 56, Referred in the article: Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation:
A Guideline of Confidentiality, Georgetown Journal of Legal Ethics, Vol. 10,  No 3, Spring, 1997, 522-523,
<http://heinonline.org/HOL/Page?handle=hein.journals/geojlege10&div=25&collection=journals&set_as_cursor
=clear>.  Mediators consider confidentiality principle as the key element in the successful mediation, it is
mentioned in: Sharp D., The Many Faces of Mediation Confidentiality, Dispute Resolution Journal, Vol. 53,
Issue 4, 1998, 58, <http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-9708
-9c135e7e9d30%40sessionmgr12&hid=11>, [29.06.2013].
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principle supplements another significant feature of mediation institute – its neutrality. Even after the com-
pletion of the mediation process, based on the confidentiality principle, the mediator is obliged to keep the
confidential information in secret and not disclose it,2 otherwise his image as of the third neutral person
will be doubtful.3

“The meaning of the principle of confidentiality in mediation is axiomatic.”4 The existence of such
principle  causes the parties’ trustful attitude toward the process. Otherwise, only a very small part of the
mediation would be successful if the parties had the opportunity to manipulate with the information against
each other at courts.5 Regulation of the confidentiality principle varies in the jurisdictions of different coun-
tries.6 The institute of mediation is a novelty to the Georgian legislation. Nowadays, Georgian legal regula-
tion of mediation is rather “episodic”7; therefore, it is important to discuss the principle of confidentiality of
this institute. In the research about the “perspectives of legal regulation of mediation in Georgia” it is ad-
mitted that “the discussions regarding the regulation of mediation in Georgia are commencing now”.8

The present article aims to determine the importance  of confidentiality principle, its notion, limits,
and the persons bounded with the liability of confidentiality and protection mechanisms. It is relevant to de-
termine whether the mentioned principle is absolute and to what extent the limitation caused by confidenti-
ality principles is “desired” and “justified” with regard to public safety, prevention from encroachment on
the lives, health and property of other persons, etc. For comparative law purposes, in order to analyze the
mentioned issues 9 we will refer to the EU Directive and the legal regulations of those countries where the
mediation institute is recognized as a traditional institute and, therefore, confidentiality issues are discussed
very intensively. As a result, we will develop the recommendations that could be positively applied to the
Georgian legislation with regard to the significance of the confidentiality principle.10

1 Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation: A Guideline of Confidentiality,
Georgetown Journal of Legal Ethics, Vol. 10, No 3, 1997, 522-523, <http://heinonline.org/HOL/Page?handle=
hein.journals/geojlege10&div=25&collection=journals&set_as_cursor=clear>.

2 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239,  Vol. 17, 2002, 3, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document Display&
crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key=10a08271a
a18b1f383ab0d6e85ad564c>.

3 Sherman E. F., Confidentiality in ADR, Proceedings: Policy Issues Arising  from the Texas Experience,  South
Texas Law Review 541, (1997) reffered in: Kovach K. K., Mediation: Principles and Practice, 3rd ed.,
USA,Thomson West, 2004, 267.

4 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, Vol. 17, 2002, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15
&key=10a08271aa18b1f383ab0d6e85ad564c>.

5 Burnley R., Lascelles G., Mediator Confidentiality – Conduct and Communications, 1, <http://www.cedr.
com/library/articles/Mediator_confidentiality_SJBerwin.pdf>, [05.07.2013].

6 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, Vol. 17, 2002, 2, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document Dis-
play&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key
=10a08271aa18b1f383ab0d6e85ad564c>.

7 Tsertsvadze, G., (ed.), Perspectives of legal regulation of mediation in Georgia, Ivane Javakhishvili Tbilisi State
University National Center of Alternative Dispute Resolution, 2013, 18, <http://ncadr.tsu.ge/admin/
upload/7706Edited-Final-Version-final.pdf>, [05.07.2013].

8 Ibid.
9 With regards to both: law of the foreign countries, judiciary practices and EU Directive.
10 Young  P. M., Rejoice! Rejoice! Rejoice, Give Thanks, and Sing: 1 ABA, ACR, and  AAA Adopt Revised

Model Standards of Conduct for Mediators, Appalachian Journal of Law 195, Vol. 5, 2006, 11,
<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&doc
id=5+Appalachian+J.+L.+195&srctype=smi&srcid=3B15&key=eb8564da8c7bfc4928d90366e3672e70>; as it is
mentioned which issues should be determined with regard to confidentiality principle.
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2. Overview of the Principle of Confidentiality

The conception of confidentiality with regard to personal relations has existed since the ancient ti-
mes. The topic is mentioned in the Hippocratic Oath in the context of physician-patient relations approxi-
mately in 400 BC.1 “Historically, the relations between a lawyer and a client, between spouses and in some
cases between a priest and a confessor are referred to as “privileges of the common law”.”2 “The term “me-
diation privilege”3 refers to protection from disclosure of confidential communications in mediation.”4 Ho-
wever, neither confidentiality nor privileges can have an absolute nature. The exceptions are also conside-
red in the cases when the knowledge of information prevails upon confidentiality.5

Confidentiality means a safe treatment of information and control over its disclosure. As an ethical
notion, it can be defined as a liability of a party in terms of using and disseminating information only after
consenting with the relevant persons and protecting the information which is not publicly known. However,
it is interesting that liability considers protection of truth and not false information, as there are no reasons
to protect the false information.6

Together with a wider use of mediation, unfortunately and inevitably, the rate of confidentiality-rela-
ted disputes is increasing. Such disputes are a stimulus for legislators and courts encouraging them to keep
confidentiality at different levels and in different situations.7

2.1. Confidentiality in the Court Trial

The court is a public institute and therefore its proceedings are public too. Exceptions regarding this rule
are very rare.8

Here we should mention the Belgian legislative regulation. Regarding this, the literature provides the fol-
lowing approach: “everything is transparent in the court, whereas in mediation everything is vice versa”.9

Clause 9 of CPCG regulates the publicity of civil proceedings. The first part of the same clause con-
siders general rules and exceptions regarding open trials. According to Paragraph 1 of the mentioned clau-
se, the court examines all cases in open hearings unless it contradicts with the interests of protecting the sta-

1 Richards N. M.., Solove D. J., Privacy’s Other Path: Recovering the Law of Confidentiality, Georgetown Law
Journal, Vol. 96, 2007, 133, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=969495>, [05.07.2013].

2 Foster H. H. Jr., An Overview of Confidentiality and Privilege, Journal Psychiatry & Law, Vol. 4, Issue 1,
Spring, 1976, 394, <http://heinonline.org/HOL/Page?handle=hein.journals/jpsych4&div=39&collection=jour-
nals&set_as_cursor=clear >.

3 Mediation privilege.
4 Burr A.M., Confidentiality in Mediation: A Privilege Worth Protecting, Dispute Resolution Journal, 2002, 66,

<http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-9708-
9c135e7e9d30%40sessionmgr12&hid=11>, [29.06.2013].

5 Foster H. H. Jr., An Overview of Confidentiality and Privilege, Journal Psychiatry & Law, Vol. 4, Issue 1, 1976,
394,
<http://heinonline.org/HOL/Page?handle=hein.journals/jpsych4&div=39&collection=journals&set_as_cursor=cl
ear >; According to the Deason’s opinion the principle of confidentiality is not and cannot be absolute. Deason
E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, Vol. 17, 2002, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document Dis-
play&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key
=10a08271aa18b1f383ab0d6e85ad564c>.

6 Pattenden R.,The Law of Professional-Client Confidentiality, Regulating the Disclosure of Confidential Personal
Information, Oxford University Press, 2003, 12.

7 Deason E. E., Uniform Mediation Act, Law Ensures Confidentiality, Neutrality of Process, Dispute Resolution
Magazine, Vol. 8, No 4, 2002, 7, <http://heinonline.org/HOL/Page?handle=hein.journals/disput8&div=43 &col-
lection=journals&set_as_cursor=clear>.

8 Kovach K. K., Mediation in a Nutshell, USA, Thomson West, 2003, 35.
9 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012, 22.
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te secret.1 The legislation considers other exceptions too and enables to make the court hearings closed if a
party submits a motivated application.2 Even in case of closed hearings the process is attended by the parti-
es and their representatives and, whenever necessary, by witnesses, experts, specialists and interpreters,3

which might be unacceptable for the parties.
Confidentiality in the courts is limited to the case examination period and, eventually, it ends with a

public announcement of the decision.4 As a result, the parties cannot achieve their goal by closing the court
hearings and, therefore, confidentiality in the court is a temporary state.

2.2. Confidentiality Principle in Mediation

2.2.1. Definition of Mediation

The precise definition of “mediation” is not determined and “sometimes the notion of mediation is
called as uncertain and obscured in doctrine”.5 According to the traditional definition, mediation is a con-
sensus-based, confidential process of dispute resolution.6 “The Swiss doctrine and practice lists the widely
recognised features and principles of mediation in its definition, they are confidentiality and neutrality; ho-
wever, it is not widely accepted to refer to the confidentiality and neutrality of a mediator . For example,
the authors of the EU Directive about mediation have separated these two principles”.7 The Centre for
Effective Dispute Resolution8, when defining the notion of mediation, stresses the element of confidentia-
lity: “Mediation is a flexible process - conducted confidentially, where the neutral person assists the parties
to achieve an agreement with regard to the dispute arisen between them, but conducts the process under the
parties’ control over the dispute resolution means and conditions”.9 When defining the concept of mediati-
on “many authors consider it as a “continuation of the negotiaton process” ”.10 As we see from above, in
some cases the confidentiality principle is often focused on the notion of mediation, thus uderlining the im-
portance of this principle in mediation.

1 Clause 9 (1), CPCG,  LHG, #1106-IS, 14.11.1997 [Edition amendment: LHG, #1956-IIs, 13.05.1999], also 13
(1) of the Organic Law of Georgia on Common Courts is based on the publicity of court hearings, LHG, #2257-
IIS, 04.12.2009, [Edition amendment: LHG, #580-IIS, 01.05.2013].

2 Clause 9(1), CPCG, LHG, #1106-IS, 14.11.1997, [Edition amendment: LHG, #1956-IIS, 13.05.1999], for
example, the adoption case may be examined through closed hearings according to Article 350 (3) of
CPCG, #1106-IS, 14.11.1997 [Edition amendment: LHG, #1956-IIS, 13.05.1999].

3 Clause 9(2), CPCG, LHG, #1106-IS, 14.11.1997, [Edition amendment: LHG, #5290-RS, 11.07.2007].
4 13 (3) of the Organic Law of Georgia on Common Courts, LHG, #2257-IIS, 04.12.2009 [Edition amendment:

LHG, #580-IIS, 01.05.2013]; The exception to this rule is 351 (1). The court decision on adoption case will not
have publicity in case of applicant request, LHG, #1106-IS, 14.11.1997.

5 Ziswiler, Hans Utrich, Inhalt und Bedeutung von Regeln zur Mediation in der Schweizerischen Zivil
prossordnung, in :Leupold/Michael/Ruestchi/,David,Stauber/Damian/Vetter/Mainrad (Hrsg.) Der Weg zum
Recht. Festschrift fur Alfred Bühler “Schultess,” Zürich, Basel,Genf, 2008, s268 referred in: Tsertsvadze, G.,
Alternative Dispute Resolution (General Overview), Tb., 2010, 34.

6 Nolan-Haley J., Mediation: The "New Arbitration", Harvard Negotiation Law Review, Vol. 17, 2012, 73,
<ttp://heinonline.org/HOL/Page?handle=hein.journals/haneg17&div=4&collection=journals&set_as_cursor=clea
r#69>.

7 Kumpan, Christrop, Bauer, Cathrin, Mediation in der Schwiz, in: Hopt, Kalus, J.Steffek, Felix, Mediation,
Rechtstatstsachen, Rechtvergleich, Regelungen, “Mohr Siebeck,” Tübingen, 2008, s856 reffered in: Tsertsvadze,
G., Alternative Dispute Resolution (General Overview), Tb., 2010, 35.

8 Centre for Effective Dispute Resolution.
9 Janjalia, B. Mediation – An alternative of corporate dispute proceedings at court. “Business and

Legislation”, #10,  2009, <http://www.nplg.gov.ge/gsdl/cgi-bin/library.exe?e=d-01000-00---off-0period--00-1--0-
10-0---0---0prompt-10---4-------0-0l--11-en-50---20-about---00-3-1-00-0-0-11-1-0utfZz-8-
10&a=d&cl=CL2.8&d=HASH01bcac37547c2abbf5f19714.8.1>, [05.07.2013].

10 Topor R.,  Dragomir C. B., Mediation as an Alternative  to Conflict Settlement, Contemporary Readings  in Law
and Social Justice, Vol. 4(1),  2012, 393, <http://heinonline.org/HOL/Page?handle=hein.journals/conreadlsj4&
div=39&collection=journals&set_as_cursor=clear>.
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2.2.2. Essentials of the Confidentiality Principle and its Goal in Mediation

Mediation is a more confidential process than other alternative methods of dispute resolution.1 Here,
we should mention that alternative dispute resolution methods have a confidential character, but it is best of
all revealed in mediation.2 Mediators, legislators and courts recognise this principle as a basis for a succes-
sful mediation process.3 This particular principle is used to attract potential clients tomediation.4 It should
also be mentioned that confidentiality is understood as an axiom5 and deemed as an almost sacred canon in
the mediation.6 Confidentiality of mediation may be differently defined by parties, practitioners and acade-
micians.7 For example, in case of intellectual property disputes, confidentiality is defined in a rather diffe-
rent way. It may also be defined as a private process. It may  mean a privilege of the information disclosed
during the mediation process and actions or a disclosure of the information possessed by a party to certain
persons in a particular situation.8

Mediation was always followed by negotiation as an informal coordination eliminating barriers of
dispute resolution and enhancing the meaning of negotiation process. Mediators do not solve the disputes
themselves and do not make any decisions, but, their effectiveness lies in the opportunity to meet with par-
ties individually, study the content of the dispute, identify the compromises of a party and encourage the
parties to achieve an agreement through compromising.9 The expectation of confidentiality facilitates an
unreserved and open dialogue between the parties – which is crucially important for the successful comple-
tion of the mediation process;10 it helps the parties to be frank and speak openly.11

1 Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation: A Guideline of Confidentiality,
Georgetown Journal of Legal Ethics, Vol. 10,  No 3, 1997, 522, <http://heinonline.org/HOL/Page?handle
=hein.journals/geojlege10&div=25&collection=journals&set_as_cursor=clear>.

2 Kovach K. K., Mediation: Principles and Practice, 3rd ed., USA, Thomson West,  2004, 262.
3 Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation: A Guideline of Confidentiality,

Georgetown Journal of Legal Ethics, Vol. 10, No 3, Spring, 1997, 522-523, <http://heinonline.org/HOL
/Page?handle=hein.journals/geojlege10&div=25&collection=journals&set_as_cursor=clear>; Sun J.C,
University Officials as Administrators & Mediators: the Dual Role Conflict & Confidentiality Problems,
Brigham Young University Education and Law Journal, 1999, 3rd para, <http://web.ebscohost. com/
ehost/detail?sid=3666f0d0-46af-4f58-9ad2-
4650c1e2ed4c%40sessionmgr4&vid=1&hid=10&bdata=JnNpdGU9ZWhvc3QtbGl2ZQ%3d%3d#db=aph&AN=
1930617>/

4 Kotler P.,  Keller  K. L., Marketing Management, Pearson Prentice Hall,  New Jersey, Twelfth edition, 2006, 19,
Figure 1.4, reffered in: Field R., Wood N., Marketing  Mediation  Ethically: The Case of Confidentiality, Queen-
sland University of Technology Law & Justice Journal, Vol. 5, No.2, 2005, 145, <http://
heinonline.org/HOL/Page?handle=hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.

5 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, 2002, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document Display&
crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key=10a0
8271aa18b1f383ab0d6e85ad564c>.

6 Nolan-Haley J., Mediation: The "New Arbitration", Harvard Negotiation Law Review, Vol. 17, 2012, 69,
<http://heinonline.org/HOL/Page?handle=hein.journals/haneg17&div=4&collection=journals&set_as_cursor=cle
ar#69>.

7 Irvine M., Serving Two Masters: the Obligation Under the Rules of Professional Conduct to Report Attorney
Misconduct in a Confidential Mediation, Rutgers Law Journal, Vol. 26, No. 1, 1994, 164, < http://
heinonline.org/HOL/Page?handle=hein.journals/rutlj26&div=3&collection=journals&set_as_cursor=clear >.

8 Golann D., Mediating Legal Disputes: Effective Strategies for Neutrals and Advocates, American Bar
Association, USA, 2009, 309.

9 Topor R.,  Dragomir C. B., Mediation as an Alternative  to Conflict Settlement, Contemporary Readings  in Law
and Social Justice, Vol. 4(1),  2012, 393, <http://heinonline.org/HOL/Page?handle=hein.journals/ conreadlsj4&
div=39&collection=journals&set_as_cursor=clear>.

10 Rausch M., The Uniform Mediation Act, Ohio State Journal Dispute Resolution, Vol. 18:2, 2003, 603,
<http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr18&div=26&collection=journals&set_as_cursor=c
lear>.

11 Sherman E., F., Confidentiality in ADR, Proceedings: Policy Issues Arising  from the Texas Experience,  South
Texas Law Review 541, (1997) in the book: Kovach K.K., Mediation: Principles and Practice, 3rd ed., Thomson
West, USA, 2004, 267.
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This principle, in mediation process, creates an atmosphere of free communication between the par-
ties who negotiate and share the information, being confident that this information will not be used against
them publicly in the future.1 It is important to mention that mediators address clients with the words: “Trust
us”, because mediation is a place where confidentiality is respected and kept.2

The importance of confidentiality in the mediation process is conditioned by the following circum-
stances3:

Effective mediation requires candor;

The mediator who does not have a mandatory power assists  parties in the identification of dispute
reasons, finding the bases for  agreement and encourages to reach agreement. He helps  the parties to achie-
ve agreement by considering each other’s interests. The mediator draw out  for parties the positions and in-
terests. This cannot be achieved if the parties evaluate the issue only from their own points of view.4 In
such cases, sensitive details are often raised.5 In particular, compromising negotiations often require parties
to refer to the topics that they would not touch in other circumstances. Confidentiality ensures that the par-
ties voluntarily get in the process and participate in mediation effectively and successfully.6

Fairness to the disputants requires confidentiality;

In mediation, unlike traditional judiciary, parties communicate expecting that in the future they will
be bounded and limited to it.  Later, if one of the parties is more satisfied with the result than the other , it
may be  used to do harm to the other party. Therefore, the information gained through the mediation pro-
cess can be used against people if such evidences are not treated as inadmissible at court.7

The Mediator must remain neutral in fact and in perception;

The mediator’s testimony in court will be irreversibly qualified as a testimony in favor of one of the
parties despite the fact how carefully the mediator acts. Therefore, this would destroy a mediator’s  efficacy
as an impartial. .8

Privacy is an incentive for many to choose mediation;

Whether the dispute subject matter is a commercial sector or a “air one’s of dirty laundry”, the main
motivation of the disputing parties to choose mediation is that they can solve a dispute in an informal and
calm manner.9

1 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 412 <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&
div=25&collection=journals&set_as_cursor=clear#431>.

2 Waldman E., Mediation Ethics: Cases and Commentaries, Jossey-Bass, 2011, 227.
3 Freedman L.R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on

Dispute Resolution, Vol. 2, No.1, 1986, 37,  <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr2&
div=9&collection=journals&set_as_cursor=clear>.

4 Ibid, 38.
5 Freedman L.R., Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on

Dispute Resolution, Vol. 2, No.1, 1986, 38,  <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr2&
div=9&collection=journals&set_as_cursor=clear>; Henke E.M., Confidentiality in the Model Law and the
European Mediation Directive, A comparison of solutions offered in the Mediation Directive and the Model Law
on Conciliation with examination of the actual situation in selected Civil and Common Law Countries, Master’s
Thesis, GRIN Verlag, 2011, 3.

6 Freedman L.R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on
Dispute Resolution, Vol. 2, No.1, 1986, 38,  <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr
2&div= 9&collection=journals&set_as_cursor=clear>.

7 Ibid.
8 Ibid.
9 Ibid.
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Protection of mediators and mediation programs;

In order to evaluate mediation properly, it is important to make adequate notes. As the persons con-
ducting the mediation programs are not sure whether confidentiality principles will be applied to the notes
when there is no legislative protection of such notes, they have to destroy all notes and documents.1

Thus, there are many reasons to determine why confidentiality is important to mediation.2

“Without certain guarantees as to the confidential nature of such a meeting, no savvy party or attor-
ney would agree to provide information that could later be turned against him at trial.”3 Besides, the key
opportunities of dispute resolution would be lost.4 Conducting negotiations is important in order to have a
successful mediation for both parties. Mediation does not exist without it.5

It is a key point, that the parties precisely draw out the reasons and explanations of their offers, assum-
ptions and expectations to the mediator. In order of successful dispute resolution   sometimes it is important to
exchange the confidential information regarding the parties’ private, proprietaryy or other issues.6.

This principle is also important for conducting communication.7 That is why, confidentiality  is the
central point to the success of mediation.8

Confidentiality in mediation has became vitally important and the National Conference of Commis-
sioners on Uniform State Laws9 determined that while drafting a Uniform or/and a Model Mediation act,10

the issue of confidentiality regulation would be the most important issue.11. Regulation of the confidentia-
lity principle in mediation varies in different jurisdictions.12 For example, in Finland, the court-based medi-
ation process is public unlike the out-of-court mediation.13

All the above mentioned facts prove that negotiations between parties during the mediation process
are confidential and non-binding. Experience has shown that mediation is more effective because it is con-
fidential in its nature.14

1 Freedman L.R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on
Dispute Resolution, Vol. 2, No.1, 1986, 38,  <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr
2&div= 9&collection=journals&set_as_cursor=clear>.

2 Ibid, 38-39.
3 Peterson A. L. H., Substantive Law Clash: An Inquiry into the Impact of in re Marriage of Kieturakis on California's

Confidentiality Law, Pepperdine Dispute Resolution Law Journal, Vol. 8, No.1, 2007, 199,
<http://heinonline.org/HOL/Page?handle=hein.journals/pepds8&div=12&collection=journals&set_as_cursor=clear>.

4 Ibid.
5 Roberts, Marian Mediation in Family Disputes, Principles and Practice. 3rd ed., ~Ashagte”, Padstwo, 2008, 8

referred in: Tsertsvadze, G., Mediation an Alternative Dispute Resolution (General Overview), Tb., 2010, 43-
44.

6 Callahan R., Mediation Confidentiality: For California Litigants, Why Should Mediation Confidentiality be a
Function of the Court in Which the Litigation is Pending, Pepperdine Dispute Resolution Law Journal, Vol. 12,
No. 1, 2012, 65, <http://heinonline.org/HOL/Page?handle=hein.journals/pepds12&div=5&collection= journals&
set_as_cursor=clear >.

7 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239,  Vol. 17, 2002, 3, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&
key=10a08271aa18b1f383ab0d6e85ad564c>.

8 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 412, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&
div=25&collection=journals&set_as_cursor=clear#431>.

9 National Conference of Commissioners on Uniform State Laws.
10 Uniform or/and Model Mediation Act.
11 Kovach K. K., Mediation: Principles and Practice, 3rd ed., USA, Thomson West,  2004, 262.
12 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute

Resolution 239,  Vol. 17, 2002, 2, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document Dis-
play&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key
=10a08271aa18b1f383ab0d6e85ad564c>.

13 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 99.
14 The Law Society of NSW, Fast Answers - What is Mediation, <http://www.lawsociety.com.au>, August, 2005, in the

article: Field R., Wood N., Marketing  Mediation  Ethically: The Case of Confidentiality, Queensland University of
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2.2.3. Advantages and disadvanatges of the Confidentiality Principle

Confidentiality is the first rule of mediation.1 Nevertheless, there can appear a need for its limitation
in order to avoid the threat that parties intend to overindulge the process.2 A party may wish to prolong the
court process,   participate in the mediation process and deny negotiations.3 Hoping that the mediation is
confidential, a party can present false facts that will affect the other party, and it is hard to prove an unfair
attitude of the party. On the other hand, this means that “it is likely, an affected party will never choose me-
diation for the dispute resolution again”. This will “impede the development of mediation”.4 This may harm
the parties, and also third parties 5affected by mediation outcomes .6

If confidentiality is absolute and party behaves unfairly, the  affected party will not possess guarante-
es of defense his interests.  . At the same time, it may be a positive point if the mediation is not closed and
the society is informed about this institute; this would contribute trust to this institute.7 On the other hand,
the existence of privileges or other guarantees is widely accepted in order to protect the confidentiality of
communications and materials, but such approach is often criticized. Many scientists think that the court
lacks the right to solve public matters8 and the public lack the court precedent.9 The mentioned can also
contravene with the democratic principle of transparency and public involvement.10 However, the mentio-
ned privileges do not create a public hardship11. The parties are more involved in the alternative dispute re-
solution methods. If precedent or information is not disclosed due to confidentiality principle,  it is outwe-
ighed  by the benefitsof parties. . Mediation privileges causes  very little   public detriment. Whenever the
minor detriment and substantial benefits are compared12, the issue should be solved in favor of the latter.13

Therefore, the importance of confidentiality in the mediation process is outstanding. However, abso-
lute confidentiality can entail other negative effects. That is why, the state has to impose certain limitations
in order to protect the interests of the fair party.

Technology Law  &  Justice Journal, Vol. 5, No. 2, 2005, 146,  <http://heinonline.org/HOL/Page? handle=
hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.

1 Richbell D., Mediation of Construction Disputes, Blackwell Publishing, Singapore, 2008, 75.
2 Tsertsvadze, G., (ed.), Perspectives of legal regulation of mediation in Georgia, Ivane Javakhishvili Tbilisi State

University National Center of Alternative Dispute Resolution, 2013, 31, <http://ncadr. tsu.ge/ ad-
min/upload/7706Edited-Final-Version-final.pdf>, [05.07.2013].

3 Ibid.
4 Kovach K. K., Mediation: Principles and Practice, 3rd ed., U S A, 2004, 273 referred  in: Tsertsvadze, G., (ed.),

Perspectives of legal regulation of mediation in Georgia, Tb., 2013, 31-32, <http://ncadr.tsu.ge/admin/upload/
7706Edited-Final-Version-final.pdf>,  [05.07.2013].

5 Third parties.
6 Hardy S., Rundle O., Mediation for Lawyers, Australia, 2010, 170.
7 Tsertsvadze G., (ed.), Perspectives of legal regulation of mediation in Georgia, Tb., 2013, 32, <http:// ncadr.tsu.

ge/admin/upload/7706Edited-Final-Version-final.pdf>, [24.12.2012].
8 Public matters.
9 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>, [purchase
date].

10 Deason E. E., Symposium: Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The
Need for Trust as a Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law
Review 1387, Vol. 54, 2006, 1, <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDis-
play&crawlid=1&doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcd
d52d582393a1235f2a59d>.

11 Public hardship.
12 Substantial benefits.
13 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.
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2.3. Scope of Qualification of the Confidential Information

Parties  to the mediation process have four options with regard to confidentiality, they are:
1) Nothing is confidential;
2) Everything is confidential;
3) Nothing is confidential, except directly expressed information;
4) Everything is confidential, except parties agree otherwise .1

The confidentiality can be divided into two categories:
a) “process-related” issues, necessary for dispute resolution, and b) “publicly available” alternative

solutions that are related to the availability of communication made during the  process of dispute.2Altho-
ugh the limits of confidentiality in alternative dispute resolutions  are continuously problematic issues.3 It is
important to determine at what point this principle starts and at what point it  terminates.

According to the first paragraph of Clause 1878 of CPCG the process of court-based mediation is
confidential.4 However, the legislator does not define when the mediation process starts and when it ends.
According to the UNCITRAL Model Law on International Commercial Conciliation of 20025 all the rele-
vant information delivered by a party to the mediator should be treated confidentially, this also refers to the
information6 that existed before the mediation7 started. For example, such information and issues can inclu-
de the meetings and discussions related to the terms and conditions of the agreement, selection of mediators
and the desire to solve the problem through mediation.8

UMA protects the communication conducted with the mediator before, during or in continuation of a
mediation .9 According to UMA, the mediator may divulge  the information about conducting the mediation
process, the attendance of the parties and whether a settlementwas reached.10 According to the Clauses 7
and 8 of Directive  2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters11 information on commencing or ending up mediati-
on processs is not considered as confidential .12 But the member states are eligible to decide and regulate
otherwise.13

As we can see from above, compared to UMA the regulation of UNCITRAL Model Law about inter-
national commercial mediation adopted in 2002 offers more protection through confidentiality for  parties.

1 Abramson H. I., Mediation Representation, Advocating as a Problem-solver in any Country or Culture, National
Institute for Trial Advocacy, 2010, 329.

2 Ibid.
3 Sherman E. F., Confidentiality in ADR, Proceedings: Policy Issues Arising  from the Texas Experience,  South

Texas Law Review 541, (1997) referred in: Kovach K. K., Mediation: Principles and Practice, 3rd ed., USA,
Thomson West, 2004, 267.

4 Clause 9(1) of CPCG, LHG, #1106-IS, 14.11.1997, [Edition amendment: LHG, #1956-IIS, 13.05.1999].
5 UNCITRAL Model Law on International Commercial Conciliation of 2002.
6 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of

solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 38.

7 For the purposes of the UNCITRAL Model Law of 2002 the words “Conciliation” and “Mediation” have the
identical meaning. In the present article hereinafter the term - “mediation” will be used.

8 UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and Use,2002, 41, <
http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/03-90953_Ebook.pdf>, [07.07.2013].

9 Deleissegues C., Mediation Confidentiality: Has it Gone too Far?, University of La Verne Law Review, Vol. 33,
Issue 1, 2011, 129, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection= journals
&set_as_cursor=clear>.

10 Ibid.
11 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of

Mediation in Civil and Commercial Matters.
12 Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of solutions

offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual situation in
selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 30.

13 Ibid, 31.
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Directive  2008/52/EC of the  European Parliament and of the Council of 21 May 2008 on Certain Aspects
of Mediation in Civil and Commercial Matters gives the member states opportunity to establish stricter ru-
les with regard to the confidentiality than it is provided by the Directive.1 The fact that the information was
disclosed during confidential relationships does not mean that the court will consider it as  privileged.2 In
order to consider the communication as confidentialin court practice of the USA  the “Wigmore3 four-
prong test” is used:

 communication was conducted with the belief that the communicated information would not be
disclosed;

 for successful relations it is necessary to keep the information in secret;
 the relation must be the one  that needs protection and facilitation from the public;
 the injury caused by the disclosure of information should exceed the public benefit gained from

non-disclosing the information.4

This test balances the confidentiality with the potential harm caused by the disclosure of the infor-
mation and is used in the USA, where there are no regulations.5 The Bulgarian legislation determined that
confidentiality applies to all types of discussions in connection with the mediation.6 Italian legislation ap-
plies confidentiality to the mediation proceeding; however, the scope of the process is not defined. Therefo-
re, it is unclear whether it includes only mediation session, or applies to the whole process as defined by the
European Directive, or it starts from the moment of applying by a party for mediation and lasts until the fi-
nal agreement is achieved.7

According to the legislation of Luxemburg, all documents, communication, or statements that were
revealed or drawn up during the mediation, or related to it are confidential.8

The legislation of the State of California widely describes the boundaries of confidential information
and applies this principle to the mediation consultancy9 .10 A mediation consultancy itself is defined as a
communication between a person and a mediator. However,  the definition of communication  is limited to

1 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters, Article 7 para. 2, <http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF>, [07.07.2013].

2 Gray O. V., Protecting the Confidentiality of Communications in Mediation, Osgoode Hall Law Journal, Vol. 36,
No. 4, 1998, 679-680, <http://www.ohlj.ca/archive/articles/36_4_gray.pdf>, [29.06.2013].

3 Wigmore four-prong test.
4 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State

Journal on Dispute Resolution, Vol. 10, No. 1, 1994, 157, 161-162, <http://heinonline.org/HOL/Page?
handle=hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Kee
ping|the|Lid|on|Confidentiality&type=matchall#201> referred in: Deleissegues C., Mediation Confidentiality:
Has it Gone too Far? , University of La Verne Law Review, Vol. 33, Issue 1, 2011, 124-125, <http://
heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=journals&set_as_cursor=clear>.

5 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.1, 1994, 161, <http://heinonline.org/HOL/Page?handle=hein.
journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the|Lid|
on|Confidentiality&type=matchall#201> referred in: Deleissegues C., Mediation Confidentiality: Has it Gone too
Far?, University of La Verne Law Review, Vol. 33, Issue 1, 2011, 125, <http://heinonline.org/HOL-
Page?handle=hein.journals/jjuvl33&div=9&collection=journals&set_as_cursor=clear>.

6 Palo G. D., Trevor M.B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012,
35.

7 Ibid, 191.
8 Ibid, 240.
9 Mediation consultation.
10 Callahan R., Mediation Confidentiality: For California Litigants, Why Should Mediation Confidentiality be a Function

of the Court in Which the Litigation is Pending, Pepperdine Dispute Resolution Law Journal, Vol. 12, No. 1, 2012, 66,
<http://heinonline.org/HOL/Page?handle=hein.journals/pepds12&div=5&collection=journals&set_as_cursor=cle
ar >; Sharp D., The Many Faces of Mediation Confidentiality, Dispute Resolution Journal, Vol. 53, Issue 4,
November 1998, 58, <http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-
9708-9c135e7e9d30%40sessionmgr12&hid=11>, [29.06.2013].
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the following topics: initiating, considering or reconvening a mediation or other topics related to retaining
the mediator.1 As for the legislation of the state of Oregon, it is not precise and does not provide whether
the privilege is applied to the documents transferred before the commence of a mediation process.2

Some laws consider confidential only the topics that are the subject matter of the dispute between the
parties, and not all the information exchanged during the process.3

Determination of the boundaries of the mediation process is very important when discussing the
principle of confidentiality, as these boundaries create the basis for responsibility.

According to the above discussed, different countries and states have different approaches to the bo-
undaries of confidentiality.

2.3.1. Communication during the Mediation Process

Confidentiality should be applied to verbal and non-verbal communication.
The non-verbal communication plays an essential role in communication. According to the scien-

tists’ evaluation, approximately 55% of the information is understood through non-verbal behavior of the
speaker, 38% from the tone of voice and timbre, and only 7% from the content of the information.4

As for the definition of communication, paragraph 2 of UMA definitions provides that “Mediation
communication” means a statement, whether oral or in a record verbal or nonverbal, which occurs during a
mediation or is made for purposes of considering, conducting, participating in, initiating, continuing or re-
convening a mediation or retaining a mediator.5 In the USA many states have a rather unclear definition of
mediation communication.6

The mentioned facts, at the compromise stage in the common law can be used later in the court ,
whereas it is inadmissible to mention the offers of settlement  .7 According to the Bulgarian legislation, par-
ticipants in mediation are bound to respect the confidentiality of a circumstance, a document and a fact that
had been used in the course of procedure.8

The absence of the notion of mediation communication is understood as a significant gap in the le-
gislative and court practice of the state of Colorado. The Court of Appeal focused on the confidential nature

1 Callahan R., Mediation Confidentiality: For California Litigants, Why Should Mediation Confidentiality be a
Function of the Court in Which the Litigation is Pending, Pepperdine Dispute Resolution Law Journal, Vol. 12,
No. 1, 2012, 66, <http://heinonline.org/HOL/Page?handle=hein.journals/pepds12&div=5&collection=journals
&set_as_cursor=clear>.

2 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials
Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 4-5, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

3 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, Fall, 1995, 423, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19
&div=25&collection=journals&set_as_cursor=clear#431>.

4 Alfini J. J., Press S. B., Sternlight J. R., Stulberg J. B., Mediation Theory and Practice, Second Edition,
Lexisnexis, 2006, 124.

5 Uniform Mediation Act, <http://apps.leg.wa.gov/rcw/default.aspx?cite=7.07.010>, [07.07.2013]; original text:
“Mediation communication” means a statement, whether oral or in a record, verbal or nonverbal, which occurs
during a mediation or is made for purposes of considering, conducting, participating in, initiating, continuing, or
reconvening a mediation or retaining a mediator.

6 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials
Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 4, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

7 Thompson P. N., Confidentiality, Competency and Confusion: The Uncertain Promise of the Mediation Privilege in
Minnesota, Hamline  Journal of Public Law & Policy, Vol. 18, No. 2, Spring, 1997, 331-332,
<http://heinonline.org/HOL/Page?handle=hein.journals/hplp18&div=4&collection=journals&set_as_cursor=clear>.

8 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University
Press, 2012, 35.
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of mediation communication at all stages, but did not establish the test to determine what is privileged.1 In
the case of Ohio, it is determined, but vaguely: communication should take place within the mediation fra-
mes and should concern the mediation subject matter. The provisions of legislation of Pennsylvania about
mediation privileges and protection of mediation materials compared to the other states are more compre-
hensive and complete. It clearly defines that the communication conducted during a mediation is confiden-
tial. Besides, it extends the scope of protection and states that communication with the mediator is confi-
dential even outside the formal mediation sessions.2 Rule 11 of Alabama Civil Court Mediation Rules 3 sta-
tes that the information delivered electronically is also protected.4

2.3.2. Documents Drawn up and Submitted during the Mediation Process

The documents prepared for mediation and submitted to the mediator or/and the opposing party need to
be protected as communication which takes place during mediation.5 Any documentation prepared for the pur-
poses of mediation shall be confidential.6

Two types of materials should be protected under confidentiality: firstly, the written materials that can or
cannot be considered as communication. It depends upon the relevant definition given by the law. Secondly, the
evidence, used in mediation that advocates for a party and  is prepared solely for this  purpose.7

The first category includes the written documents used in favor of one of the parties. Such materials inclu-
de the minutes of the mediation process, reports, letters and memoranda, that should be conducted between
the parties or submitted by a party to the mediator regarding  the mediation, or  advocating, protecting
one’s position in mediation.8

The second category includes the evaluative evidence9 that advocates the positions of one party and
is informative for other parties and the  mediator.10 Such documents cover the evidences submitted by the
parties to each other and to the  mediator. Besides, it is important that the party expects that the submitted
materials will remain confidential.11

The correspondence is also confidential, however, in one case the court did not determine whether
the letter was accepted as an evidence, when there was a need to establish the party’s fairness toward the
participation in the mediation process.12 The notes made during the  mediation process are also confidential

1 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials
Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 5, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

2 Ibid.
3 Alabama Civil Court Mediation Rules.
4 Potter H. R., Confidentiality in Mediation and the Duty to Report Child Abuse, The Journal of the Legal

Profession, Vol. 29, No. 1, 2005, 274, <http://heinonline.org/HOL/Page?handle=hein.journals/jlegpro29&
div=18&collection=journals&set_as_cursor=clear#275>.

5 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials
Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

6 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 189.
7 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 3, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

8 Ibid.
9 Evaluative evidence.
10 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 4, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

11 Ibid.
12 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 190.
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according to without prejudice privilege1 .2 Besides, the documents prepared for mediation purposes, inclu-
ding the experts’ report, shall be treated confidentially.3 The term “written document” has a wider scope in
the state of California and includes manuscripts, typed documents, photos and notes. Such definition is not
assumed as a correct one, but it is a gap of California’s legislation.4 Courts of California denied applying
the privilege to the evidences from which it was not possible to determine the party’s position regarding the
process.5

3. Persons Bound by the Confidentiality Principle

3.1. Parties of Mediation

According to the common law, without prejudice rule is applied to the information exchanged bet-
ween the mediating parties, even if the parties cannot achieve an agreement.6 The court of appeal in case of
Carter Holt Harvey Forests Ltd v Sunnex Logging Ltd extended the lawyer’s liabilities with regard to con-
fidentiality. The court stated that if the mediation agreement does not consider the liability of confidentia-
lity of the lawyers, pursuant to the mediation nature - they will be subject to the confidentiality liability.7

According to Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on
Certain Aspects of Mediation in Civil and Commercial Matters, the parties are not liable to keep confidenti-
ality. In the majority of cases, the parties are liable to keep confidentiality on the basis of the agreement
conducted between them. But, if there is no such agreement between the parties and one of the parties vio-
lates the rule of confidentiality, then the court shall examine this issue.8 The same approach is used in seve-
ral countries; in particular, the parties do not have the liability to keep confidentiality in Austria9 and in the
Czech Republic.10

As for Georgia, Clause 1878 of CPCG establishes the obligation of confidentiality for the mediation
parties, unless the parties agree otherwise.11 The Georgian Government resolution #80 on the measures to
be implemented for medical mediation of February 29, 2012 does not look at the parties’ liabilities in the
light of confidentiality.12

From all the above mentioned we can assume that there are two types of approaches toward confi-
dentiality. According to the first one, the parties are liable to keep confidentiality unless they agree otherwi-
se; and according to the second approach, the parties are not imposed the liability of confidentiality, unless
they agree otherwise.

1 Without prejudice privilege.
2 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 185.
3 Ibid, 189.
4 Owen R. M., In re Uncertainty: A Uniform and Confidential Treatment of Evidentiary and Advocatory Materials

Used in Mediation, Ohio State Journal on Dispute Resolution 911, Vol. 20, 2005, 5, <https://litigation-
essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=20+Ohio+St.
+J.+on+Disp.+Resol.+911&srctype=smi&srcid=3B15&key=3dc000a820890358d54088642b9b845f>.

5 Ibid, 6.
6 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited,  2010, 178.
7 Carden M. D., Confidentiality in Mediation, 2005, 17, <https://docs.google.com/viewer?a= v&q= cache:

6yDduSBkE3kJ:www.aminz.org.nz/Folder%3FAction%3DDownload%26Folder_id%3D79% 26File% 3Dpast%
2520conf%2520Carden%2520paper%2520Conf%2520in%2520Mediation%2520_3_.pdf+&hl=ka&gl=ge&pid=
bl&srcid=ADGEEShRcdBaZqKTEJHZshLLTQ-DMg30q0S056mjl6NRDVHYTWGUorkqyfPEwTEkdlR5
RwmnD1FodD6AS_vPYvO63ZOdfvKrbAyNWv3GX-UU30UqCPIOxcG5KRSKVVoOtPWmrEHjP1N&sig
=AHIEtbTLjV2pOLlej2WQcclSivcGXDexog>, [30.06.2013].

8 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 33.

9 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012, 13.
10 Ibid, 63.
11 CPCG, 1878 clause, LHG, #1106-IS, 14.11.1997, [Edition amendment: LHG, #5550-RS, 20.12.2011].
12 Government Resolution #80 on the Measures to be Implemented for Medical Mediation, LHG, 29.02.2012.
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3.2. The Mediator

The mediator holds a unique position in the mediation process as s/he can compile the information
gained from both parties.1 Consequently, the mediator gets information from the parties during the caucus2

and the mediation sessions.
The mediators accredited according to the National Mediator Accreditation Standards3 are liable to

keep in secret all activities or conversations conducted during the mediation process. Besides, the mediators
may be additionally obliged to take an oath of secrecy.4 The majority of USA courts established one of the
mediators’ ethic standards as delivery of information regarding confidentiality to the parties.5

The mediator’s liability regarding the principle of confidentiality is regulated by different legal acts
in the Georgian legislation. Clause 1878 of CPCG refers to the confidentiality of the mediation process,
where the legislator indicates that the mediator does not hold the right to disclose the information gained
while performing the mediator’s role, unless the parties agree otherwise.6 According to the Georgian Go-
vernment resolution #80 on the measures to be implemented for medical mediation of February 29, 2012 ,
and namely according to its clause 5(2), the mediator does not hold the right to: disclose or use for non-job
purposes the information containing the occupational secret or the information otherwise qualified as con-
fidential, the publicity of which is limited by the legislation in force, and which became known in relation
with conducting the medical mediation.7

Today in Georgia there is no unified regulation act regarding the code of conduct of mediators.
In the USA in 1992 the joint committee was established to develop the code of conduct of mediators.

The committee elaborated the Model Standards of Conduct for Mediators8 in 1994. The text of the mentio-
ned act reflects the key confidentiality principles9 of mediation. Its aim was to establish the rules to guide
the conduct of a mediator. The mentioned rules convince the parties to address mediation for their dispute
resolution.10

According to the model standards adopted in 2005, the mediator is liable to keep confidentiality of the
information gained through the mediation process. The mediator might disclose the information at the court
whenever necessary notwithstanding “whether the parties came to the planned mediation session and whether
they achieved the agreement”.11

The mediator should pay attention to the parties’ expectations with confidentiality.12 S/He should ex-
plain to the participant parties the rules, because they are entitled to regulate the limits of liability with regard
to confidentiality. The requirements of the Model standards of 2005 state that the mediators should rise aware-
ness of the parties with regard to the role they play in preserving the confidentiality of information.13

1 Richbell D., Mediation of Construction Disputes, Singapore, Blackwell Publishing, 2008, 75.
2 Caucus.
3 National Mediator Accreditation Standards.
4 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited,  2010, 178.
5 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 633, 599 footnote, <http://heinonline.org/HOL/Page?handle= hein.journals/
ohjdpr27&div=22&collection=journals&set_as_cursor=clear>.

6 CPCG,1878 clause, LHG, #1106-IS, 14.11.1997, [Edition amendment: LHG, #5550-RS, 20.12.2011].
7 2 (e) Clause, Government resolution #80 on the measures to be implemented for medical mediation, LHG,

29.02.2012.
8 Young  P. M., Rejoice! Rejoice! Rejoice, Give Thanks, and Sing: 1 ABA, ACR, and  AAA Adopt Revised

Model Standards of Conduct for Mediators, Appalachian Journal of Law 195, Vol. 5, 2006, 3,
<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&doc
id=5+Appalachian+J.+L.+195&srctype=smi&srcid=3B15&key=eb8564da8c7bfc4928d90366e3672e70>.

9 Ibid, 11.
10 Ibid, 2.
11 Ibid, 11.
12 Ibid.
13 Young  P. M., Rejoice! Rejoice! Rejoice, Give Thanks, and Sing: 1 ABA, ACR, and  AAA Adopt Revised

Model Standards of Conduct for Mediators, Appalachian Journal of Law 195, Vol. 5, 2006, 11,
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In Clause 5 of the Institute of of Arbitrators & Mediators Australia (hereinafter “IAMA”)1regarding
the mediator’s guidelines2 we read that the mediator shall satisfy the mediating parties’ expectations with
regard to confidentiality. This depends upon the agreement between the parties, as well as on the circum-
stances of mediation.3 In the family mediation context  one of the roles of a mediator is to “maintain the
confidentiality of the process”.4

In France, before the Act of 2011 entered into force, the legislation did not have the liability to keep
confidentiality with regard to the Conventional Mediation5. Despite this, the French courts established that
disclosing the information gained during mediation is the violation of confidentiality.6 The judge of the first
instance  tribunal of Paris said that the mediation process is furnished with confidentiality even when the
parties do not agree so, the principle is applied to them anyway.7

3.3. Third Person in Mediation

The third persons in mediation can fall into two groups: 1) non-party participant 8 and 2) the
third person, who did not take part in the process. According to UMA, non-party participant takes part
in the mediation, but s/he is neither a mediator nor a party to the mediation.9 According to the Italian
legislation, the persons working for a  mediation institution10 or those who are involved in the mediati-
on process are liable to keep confidentiality.11 The Georgian legislation does not regulate the issues re-
lated to the third persons. The third persons such as: witnesses and observers who attend the mediation
are not automatically subject to the liability of confidentiality (Esso and BHP v Pliwman (Minister)
and Gas & Fuel Corporation of Victoria). However, the liability of confidentiality of the third party is
often consolidated by the statute or by the confidentiality agreement conducted with the third party.
When the third person who does not attend mediation process finds out information expressed during
the mediation, an injunction may be available to prevent the third party from  publishing that  informa-
tion .12 For example, in the case Jeffrey v Correction Victoria and the Herald & Weekly Times Limited
(2004) VCAT 1211 a journalist investigated the court files and read the confidentiality agreement con-
ducted between the parties that were incidentally left in the case files. The journalist informed the co-
urt registrar about his intent to publish the information regarding the agreement conditions in the new-

<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&doc
id=5+Appalachian+J.+L.+195&srctype=smi&srcid=3B15&key=eb8564da8c7bfc4928d90366e3672e70>.

1 The Institute of Arbitrators & Mediators Australia.
2 Principles of Conduct for Mediators.
3 Institute of Arbitrators and Mediators Australia, Principles of Conduct for Mediators, 2003, 2,

<http://www.iama.org.au/sites/default/files/resources/rules-
guidelines/principles%20of%20conduct%20for%20mediators.pdf>, [24.12.2012].

4 Relationships Australia, Mediation, <http://www.relationships.com.au/services/mediation>, August, 2005 cited
in the article: Field R., Wood N., Marketing  Mediation Ethically: The Case of Confidentiality, Queensland
University of  Technology Law  &  Justice Journal, Vol. 5, No. 2, 2005, 146,  <http:/ heinonline.
org/HOL/Page?handle=hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.

5 Conventional Mediation.
6 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012,

118.
7 Ibid.
8 Non-party participant.
9 Tomeo D. G., Be Careful What You Say: One Court's  Look at Confidentiality Under the Uniform Mediation

Act, Seton Hall Legislative Journal, Vol. 31:1,  2006, 67, <http://www.lowenstein.com/files/Publication/
c81abe49-f222-4826-9493-0ee4c59fda33/Presentation/PublicationAttachment/ffed09f1-2b09-4102-88be-
12112ed63708/Be%20Careful%20What%20You%20Say%20-%20SHLJ%20-%20DT%20-%20051407.pdf>.

10 Mediation body.
11 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,

190 -191.
12 Injunction.
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spaper. In this case the prevention measures were taken by the court1. The mentioned case shows what
measures can be taken, or what liabilities can be imposed to the third parties, in order to keep confi-
dentiality.

Oberman states that in their mediation agreement the parties can indicate those consultants from
whom they get information, advice and assistance. After referring to the third persons’ responsibilities
in the mediation contract, the disclosure or transfer of the information will be understood as a violati-
on of the contract.2

4. Limitations to the Confidentiality Principle

In mediation the issue of the limits of confidentiality privileges was always open for debates.3 Com-
plete confidentiality is good in theory, but in practice there is no such guarantee.4 The commentators con-
stantly argue that the mentioned principle should not have absolute nature and should exist in order to  cre-
ate public accountability5 . This would  allow mediation to earn  public trust .6 Valid exceptions are pos-
sible, however, this should be clearly established by the court practice or legislation.7

As all other general rules, the privilege of confidentiality also has exceptions. This   is important to
encourage the use of mediation.8 Without exceptions to the “blanket” rule, there is no safe-guard protecting
for the mediator or the parties or even the innocent third persons such as children in family law mediati-
ons.9 Furthermore, the scope of confidentiality should not consider an absolute protection or absolute publi-
city;10 but rather important is to find balance between protection and publicity.11

There are a number of uncertainties in UMA and Model Standards of Conduct for Mediators.12 Na-
mely, it is not quite clear which laws, rules or standards shall the mediator use in the USA. The states regu-

1 Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Printed in Australia, 2010, 179. Kuester E.
L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of Public Law &
Policy, 1994-1995, 578, <http://heinonline.org/HOL/Page?handle=hein.journals/ hplp16&div=23&collection=
journals&set_as_cursor=clear>.

2 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 561, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set_as_cursor=clear>.

3 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.1, 1994, 161, <http://heinonline.org/HOL/Page? handle=
hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|the
|Lid|on|Confidentiality&type=matchall#201>.

4 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,
Issue 1, 2011, 126, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=journals
&set_as_cursor=clear>.

5 Public accountability.
6 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State

Journal on Dispute Resolution, Vol. 10, No.1, 1994, 161, <http://heinonline.org/HOL/Page?handle
=hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|t
he|Lid|on|Confidentiality&type=matchall#201>.

7 Giesler C., Lee J. A., Confidentiality in Mediation, Harvard Negotiation Law Review, Vol. 3, 1998, 295,
<http://heinonline.org/HOL/Page?handle=hein.journals/haneg3&div=12&collection=journals&set_as_cursor=cle
ar>.

8 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 426, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad
19&div=25&collection=journals&set_as_cursor=clear#431>.

9 Ibid.
10 Absolute disclosure.
11 Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a

Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law Review 1387, Vol.
54, 2006, 2, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document Display&crawlid = 1&
doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcdd52d582393a1235f
2a59d>.

12 Model Standards of Conduct for Mediators.
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late these issues differently. Such approach hampers the determination of exceptions in confidentiality, es-
pecially when the issue concerns Multi-state lawsuits.1 Even if such a circumstance takes place in one of
the states, the exceptions to the confidentiality are not always clear and do not cover the issues in the way
the mediators would like to.2 The Georgian legislation lacks the regulation of determination of exceptions.

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters,namely, its clause 7(2) provides the exceptions in
the limitations of confidentiality. The named clause enables the member states to enter into force stricter ru-
les in order to better secure the confidentiality.3 With regard to the liability of confidentiality we should
mention that the exceptions are rather unknown to the  countries  of Civil law, however, they are familiar to
the English law.4

Many statutes concerning confidentiality consider possibility for  the court to override the mentioned
principle.5

In Texas, the statute widely protects confidentiality and provides for  a few narrow  exceptions.6

4.1. Agreement between the Mediation Parties and the Party’s Acceptance regarding
the Waive of Confidentiality

The parties of mediation benefit from the right of privacy7; they themselves make  choice among the
benefits and risks of publicity and confidentiality of the information.8

Almost in all cases, the parties can agree upon confidentiality or refuse it. However, these issues are
somewhat unclear and may cause a number of questions regarding: Who has to give his consent, whether
the consent should be clearly expressed or it may be just meant?

The agreement to waive confidentiality shall be drawn up in writing and signed by  the parties. Thus,
the parties agree that the information regarding the mediation process may be used as anevidence. Here we
should mention that the exclusion of confidentiality can be directed to one specific objective and not a wai-
ver  applied to all purposes (Liberty Funding Pty Ltd v Phoenix Capital Ltd (2005) 218 ALR 238).9

According to Clause 6 (1) (b) of National Mediator Accreditation Practice Standards10 the mediator
shall not voluntarily disclose the information to any person who is not a party to the mediation, unless the
mediation participant parties give consent.11 Directive 2008/52/EC of the European Parliament and of the
Council of 21 May 2008 on Certain Aspects of Mediation in Civil and Commercial Matters, namely, its cla-
use 7(1) furnishes the parties with the opportunity to limit or exclude the liability of confidentiality. They

1 Multi-state lawsuits.
2 Deleissegues C., Mediation Confidentiality: Has it Gone too Far?, University of La Verne Law Review, Vol. 33,

Issue 1, 2011, 123, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33& div=9&collection=journals
&set_as_cursor=clear>.

3 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 32.

4 Ibid, 34.
5 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 573, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div
=22&collection=journals&set_as_cursor=clear>.

6 Peterson A. L. H., Substantive Law Clash: An Inquiry into the Impact of in re Marriage of Kieturakis on
California's Confidentiality Law, Pepperdine Dispute Resolution Law Journal, Vol. 8, No.1, 2007, 210,
<http://heinonline.org/HOL/Page?handle=hein.journals/pepds8&div=12&collection=journals&set_as_cursor=cle
ar >.

7 Privacy.
8 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on

Dispute Resolution, Vol. 27, No. 3, 2012, 566,<http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27
&div=22&collection=journals&set_as_cursor=clear>.

9 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited,  2010, 192.
10 National Mediator Accrediation Practice Standards.
11 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 192.
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can liberate the mediator’s liability of confidentiality and declare the documents drawn up during the medi-
ation as non-confidential documents. However, in this case such a general agreement granting to a mediator
the right to act as a witness does not allow the latter to disclose the information expressed by the party du-
ring the caucus. This circumstance arises from the nature of the caucus. Therefore, the parties shall directly
indicate in the agreement that they allow the mediator to disclose the information gained at the caucus.1 to
the principle of freedom of contract, the Directive does not limit the parties’ freedom  by the civil and com-
mercial law. The mentioned principles are valid in the European context too.2

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters, namely, its clause 7(2) grants the member states
with the right to etsablish stricter rules with regard to confidentiality. In this context it would be interesting
to have a look at the Austrian legislation. The Austrian legislation does not allow the parties to exclude the
liability of confidentiality, because the latter is understood as an absolute principle. Such approach can be
viewed as the limitation of the parties’ autonomous decision and, therefore, the need for amending it is fre-
quently expressed in literature.3 As for the USA, some states consider the parties’ right to refuse confiden-
tiality on the basis of mutual consent, whereas some states (e.g. Alaska, Georgia, Hawaii, Kentucky, Mar-
yland, Massachusets, Missouri, Montana, New Hampshire, New York, North Carolinea, Oklahoma, Pen-
nsylvania, Rhode Island, Tenneesee, Wisconsin) do not consider such provision.4

The states that do not consider the parties’ right to refuse confidentiality, oblige the parties not to
disclose in future litigation the information exchanged during the mediation and, consequently, they are not
encouraged to go to the court.5 But, the legislative acts consider differently who has the right of privilege:
the mediator, the parties or the process itself. If the privilege holders are not established, it will be difficult
to determine who can waive it. Thus, it remains unclear  whether mediator can refer to the privilege when
the parties to the mediation have waived confidentiality.6 With this regard, the USA Symposium conclusi-
ons and recommendations about the regulation of confidentiality are interesting. Even the written consent
of the parties does not entitle the mediator or mediation program7 to disclose the information. Therefore,
the mediator and the mediation program are entitled to refuse  the disclosure of information even when they

1 Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of solutions
offered in the Mediation Directive and the Model Law on Conciliation with the examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31-32; Austria
regulates otherwise, see: Henke E.M., Confidentiality in the Model Law and the European Mediation Directive,
A comparison of solutions offered in the Mediation Directive and the Model Law on Conciliation with the
examination of the actual situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag,
2011, 34; Confidentiality according to the Austrian Legislation is considered as the mediator’s absolute
obligation referred in: Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford
University Press,2012, 12.

2 Ibid, 32.
3 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of

solutions offered in the Mediation Directive and the Model Law on Conciliation with the examination of the
actual situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 34;
Confidentiality according to the Austrian Legislation is considered as the mediator’s absolute obligation referred
in: Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,
2012, 12.

4 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 549,   47 footnote, <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr27&div=22&collection=journals&set_as_cursor=clear>.

5 Ibid, 548-549.
6 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 591, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr 27&
div=22&collection=journals&set_as_cursor=clear>; It is clearly established in Florida Legislation, that parties
are holders of the privilege. They can waive or prohibit others from using communication during litigation
referred in: Tetunic F.L., Act Deux: Confidentiality after the Florida Mediation Confidentiality and Privilege Act,
Nova Law Review, Vol. 36, Fall, 2011, 81,<http://heinonline.org/HOL/Page?handle=hein.journals/novalr36&
div=3&collection=journals&set_as_cursor=clear#1>.

7 Mediation program.
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are entitled to do so by the parties. However, this view was not accepted. Some participants of the symposi-
um stressed that the mediation was directed to the parties and the privilege of confidentility served their in-
terests.

Besides, this relation is similar to the lawyer-client relation, and upon the client’s acceptance the
lawyer is entitled to disclose the confidential information.1 The final position of the symposium does not
fully prohibit the disclosure of confidential information by the mediator or the mediation program. If the
mediator or the representative of the mediation program agree so, and if, at the same time, the parties’ con-
sent is present, then the confidential information can be disclosed.2 However, the other participants of the
symposium focused on the principle of the mediator’s neutrality. In order to maintain this principle, it is
important that the mediator does not disclose the confidential information even when s/he has the parties’
consent.3

Paragraphs 1 and 2 of CPCG clause 1878 consider the parties’ opportunity to change the confidentia-
lity issue and regulate it according to their needs.4 The Estonian legislation has asimilar regulation, when
the mediator is entitled  to disclose the confidential information whenever the written consent is given by
the parties or by the authorised representatives of the parties.5

The UMA regulation is rather vague regarding the role of non-party participant with regard to wai-
ving the confidentiality privilege. According to the Act, the privilege may be waived by consent of all parti-
es to the mediation. It is somewhat unclear, whether a non-party participant  is also considered in this case.
According to Tomeo’s view, there should not exist such right for the third persons logically.6

4.2. Public Policy  as an Exception of Confidentiality Protection

Public Policy7 means the parties’ autonomy to regulate their relations through the contract but, at the
same time, they shall refer to the public law and keep confidentiality by considering the interests of the ot-
her person.8

The notion of public order is unclear and it can create a threat to confidentiality in mediation9. For
example, public policy is when there is a threat  to the minor’s10 physical or psychological integrity.11

Corns provides an example that whenever there is a threat to  someone’s life or health, or a threat of pollu-
tion, in such cases we have the limitations in favor of public policy.12

1 Hyman J. M., The Model Mediator Confidentiality Rule: A Commentary, Seton Hall Legislation Journal, Vol.
12, No. 1, 1988, 34, <http://heinonline.org/HOL/Page?handle=hein.journals/sethlegj12&div=3&collection
=journals&set_as_cursor=clear>.

2 Ibid, 35.
3 Ibid, 34-35.
4 CPCG, 1878, (parts 1 and 2), LHG, #1106-IS, 14.11.1997, [LHG, #5550-rs, 20.12.2011].
5 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012, 88.
6 Tomeo D. G., Be Careful What You Say: One Court's  Look at Confidentiality Under the Uniform Mediation Act,

Seton Hall Legislative Journal, Vol. 31:1,  2006, 75, <http://www.lowenstein.com/files/Publication/ c81abe49-
f222-4826-9493-0ee4c59fda33/Presentation/PublicationAttachment/ffed09f1-2b09-4102-88be-
12112ed63708/Be%20Careful%20What%20You%20Say%20-%20SHLJ%20-%20DT%20-%20051407.pdf>.

7 Public policy.
8 Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute

Resolution 239, Vol. 17, 2002, 5, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&
key=10a08271aa18b1f383ab0d6e85ad564c>.

9 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University
Press, 012, 24.

10 Minor – A person who has not reached full legal age; a child or juvenile. Defined in: Garner B. A. (Editor in
Chief), Black’s Law Dictionary, Third Pocket Edition, Thomson West, USA, 2006, 457.

11 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with the examination of the
actual situation in the selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31.

12 Ibid, 31.
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The doctrine parens patriae1 entitles the state to decide what is best for children, when the petition is
submitted with regard to custody or visitation2 or regarding both.3 Clause 7 of the Lithuanian Law on Medi-
ation, public interest is one of the exceptions, which covers a child’s interests and the prevention of harm to
person’s life and health.4 According to the Romanian legislation, the liabilities provided by the law with re-
gard to the mediator can be terminated if there is a threat to the child’s development or education from one
of the parties to the mediation.5 Clause 27, (1), (b) of Malta Mediation Act together with the child’s inte-
rests refers to the threat that can be imposed to the physical and mental unity of a person.6

The literature itself provides the view that the only evident case when the exception with regard to
confidentiality shall take place is the imminent harm7 of crime. For example, the statements about the crime
and against public policy, or, when the mediator possesses the information about the crime in progress or
about intention to commit crime in future.8 According to UMA, communication confidentiality is limited
when the crime preparation is intended, or to cover the criminal offence which is in progress at the given
moment.9 “If a mediation is  being used to further  criminal  conduct,  a mediator should  take  appropriate
steps  including, and if  necessary postponing, withdrawing from or terminating  the  mediation”10

One of the grounds for limitation according to the Spanish legislation is the justified order issued by
the criminal court.11 There is a similar provision in the Estonian legislation which provides that the media-
tor is entitled to disclose the confidential information to the investigation bodies if he has received  order
from the court.12

In the USA the legislation regulating the mediation considers rather strict limitations; namely, the
mediator shall not address the court with regard to the mediation process. However, the mediator’s privile-
ge will not be taken into account if the USA Patriot Act’s13 competence14 is present. According to the le-
gislation of the state of Colorado, the communication is secured except when the safety of a juvenile, under
the age of 18 is threatened.15

1 Parens patriae – 2. the state regarded as a sovereign; the state in its capacity as a provider of protection to those
unable to care for themselves, Garner B. A., (Editor in Chief), Black’s Law Dictionary, 9th ed., Thomson West,
USA, 2009, 1221.

2 Visitation.
3 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 562, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&
div=22&collection=journals&set_as_cursor=clear>.

4 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012,
224.

5 Ibid, 294.
6 Ibid, 247.
7 Imminent harm.
8 Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State

Journal on Dispute Resolution, Vol. 10, No. 1, 1994, 161, <http://heinonline. org/HOL/Page?handle
=hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|t
he|Lid|on|Confidentiality&type=matchall#201>.

9 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,
Issue 1, 2011, 130, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection= jour-
nals&set_as_cursor=clear>.

10 Ibid, 133. see : “If a  mediation is  being used to  further  criminal  conduct,  a mediator should  take  appropriate
steps  including,  if  necessary postponing, withdrawing from or terminating  the  mediation”.

11 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,
330.

12 Ibid, 88.
13 USA Patriot Act.
14 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 575-576, <http://heinonline.org/HOL/Page?handle=hein.journals /ohjdpr
27&div=22&collection=journals&set_as_cursor=clear>.

15 Potter H. R., Confidentiality in Mediation and the Duty to Report Child Abuse, The Journal of the Legal
Profession, Vol. 29, No. 1, 2005, 276, <http://heinonline. org/HOL/Page?handle= hein.journals/
jlegpro29&div=18&collection=journals&set_as_cursor=clear#275>.
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4.3. Annulment of the Mediation Agreement

One of the important issues refers to the form of the mediation agreement to be drafted at the end of the
mediation process. In the agreement regarding the mediation of the dispute of the case Brown v Rice and Patel
(and ADR Group) it was directly indicated that the contract would not have the obligatory power if it had not be-
en drafted in writing and signed by the parties or by the authorized representatives of the parties. The parties ag-
reed over the phone and they did not made the agreement in the form provided by the contract. The court assu-
med it was responsible to determine whether there was an agreement between the parties.1 Deason mentions that
the authenticity of the agreement cannot be determined without considering the mediation process in detail.2

Consequently, whenever the issue concerns the authenticity of the agreement, the legislation should regulate the
court’s opportunity to evaluate whether the specific agreement is abolished.

4.4. Enforcement of the Mediation Agreement

One of the key aspects of confidentiality in mediation is the rules used in the enforcement of the me-
diation agreement.3 Directive 2008/52/EC of the  European Parliament and of the Council of 21 May 2008
on Certain Aspects of Mediation in Civil and Commercial Matters considers the limitation of confidentia-
lity if the latter is aimed for the enforcement and implementation of the mediation agreement.4 However,
the Estonian legislation unlike the legislations of the other member states does not oblige the mediator to
disclose the confidential information with the aim to enforce or implement the mediation agreement.5

Georgian legislation does not regulate this very important issue either.

4.5. Mediator’s and Lawyer’s Misconduct

The principle of confidentiality in mediation complicates the parties’ position to assert the miscon-
duct6 of the mediator or the lawyer. Nevertheless, the courts accept the evidence of such information if seri-
ous offence takes place.7 It would be unfair if a mediator or a mediation program was sued and afterwards,
the relevant information was covered due to the privilege.8

4.6. Research of Mediation Institute

The general regulation of confidentiality may impede the research. For research purposes it is impor-
tant to attend the mediation process and study the nature of the parties, mediators, the process and methodo-
logy and determine the outcomes.9

1 Deason E .E., Enforcing Mediated Settlement Agreements: Contract Law Collides with Confidentiality,
University of California at Davis Law Review, Vol. 35, 2001, 32, <http://papers.ssrn. com/sol3/papers.
cfm?abstract_id=270349>, [05.07.2013].

2 Ibid.
3 Robinson P., Centuries of Contract Common Law Can’t Be All Wrong: Why the UMA’s Exception to Mediation

Confidentiality in Enforcement Proceedings Should be Embraced and Broadened, Journal of Dispute Resolution,
Vol. 2003, No.1, 2003, 136.

4 Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with the examination of the
actual situation in the selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31.

5 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012,
88.

6 Misconduct.
7 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited,  2010, 193.
8 Hyman J. M., The Model Mediator Confidentiality Rule: A Commentary, Seton Hall Legislation Journal, Vol.

12, No. 1, 1988, 37, <http://heinonline.org/HOL/Page?handle=hein.journals/sethlegj12&div=3&collection= jour-
nals&set_as_cursor=clear >.

9 Ibid, 53.
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Different legislative acts establish the limits to confidentiality for research and statistics purposes,
provided that the personal information is secured. Clause 6,(1),(a), of National Mediator Accreditation
Practice Standards considers that the mediator shall not disclose the information voluntarily to a person
who is not a party to the mediation, except for non-identification information that is necessary for research
or educational purposes.1

4.7. Other Exceptions of Confidentiality Considered by the Foreign Legislations

Besides the above mentioned exceptions, the legislations of foreign countries consider different gro-
unds for the limitation of confidentiality.

In the Estonian legislation the exception states that the court may fire the mediator for other good re-
asons.2 Such general notion requires the evaluation from the court and therefore is the court’s discretion.
However, so far, there is no court practice with this regard to determine what circumstances are meant un-
der this term and how this could be assessed and defined.3

The model standards of the mediator’s code of conduct provide that confidentiality is limited with
regard to the following issue: the mediator is entitled to declare whether the parties have participated in the
process and whether they have achieved an agreement.4 Moreover, the same code of conduct determines
that the mediator shall make a right decision and protect the parties’ reasonable expectations with regard to
confidentiality5.

5. Guarantees of Maintaining the Principle of Confidentiality

With regard to the determination of the relevant legislative frame of confidentiality there is no com-
mon position so far.6 The French legislation provides different mechanisms to satisfy the fundamental requ-
irements of confidentiality.7 Besides, in the USA the courts created mediation privileges to secure the infor-
mation disclosure.8 The USA has opportunity to choose absolute, qualified or limited privileges.9 The co-
urts prefer a qualified privilege that excludes using evidences only when the benefit exceeds the need of
testimony in a specific case.10

With the purpose of maintaining confidentiality, it is important to establish correct formulations at
the legislative level. Many legislative acts do not reflect the definition of the mediation process and, conse-
quently, the terms, such as: “mediation” and “resolution process~ are used, or the information scope is limi-

1 Hardy S., Rundle O., Mediation for Lawyers, Australia, CCH Australia Limited, 2010, 199-200.
2 Other good reasons.
3 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Oxford University Press, Great Britain, 2012, 88.
4 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,

Issue 1, 2011, 132, http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection= jour-
nals&set_as_cursor=clear>.

5 Ibid, 132.
6 Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a

Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law Review 1387, Vol.
54, 2006, 2, <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&
doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcdd52d582393a1235f
2a59d>.

7 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,2012,
118.

8 Rosenberg J.P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.1, 1994, 158, <http://heinonline. org/HOL/Page?handle
=hein.journals/ohjdpr10&div=3&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=Keeping|t
he|Lid|on|Confidentiality&type=matchall#201>.

9 Ibid, 158-159.
10 Ibid, 159.
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ted and the term “during” or “process” is indicated, or if such process was attended by a mediator.1 In some
states the communication conducted during the mediation is not fully secured and includes only verbal or
written communication, or the confidentiality is applied only to the dispute subject matter and not applied
to all types of information exchanged during the process. Similar regulations implicate the examples of ir-
relevant security.2

In order to avoid the problems related to the principle of confidentiality, according to Golan’s views,
the following should take place:

1. Clear definition of the rules. The borders of confidentiality and exception should be indicated.
Such rules should be drawn up in writing and signed by the parties or by their lawyers.

2. The scope of the confidentiality should not be defined generally, besides the contract shall not in-
clude the general rules.

3. Two types of confidentiality should be reflected. First, what information the parties will disclose
outside the mediation process, and second – disclosure of information at the caucus.3

Dillard refers with regard to the Act of Alternative Dispute Resolution4 that the practitioners and
commenters should quit the approach of “wait and see” in relation with the changes and amendments to the
clause about confidentiality.5

5.1. Institute of Inadmissible Evidences as a Guarantee to Secure Confidentiality

One of the important topics with regard to the confidentiality principle is the creation of the relevant
guarantees. When the mediation is unsuccessful and the parties fail to achieve an agreement, it is necessary
to have the legislative provision stipulating that all documents and information (including any information
gained from non-verbal communication) are confidential and will be treated as inadmissible evidences in
future court trials, arbitral proceedings or other methods of dispute resolution.

The rule of inadmissible evidences in the general law considers that in dispute resolution through the
court the parties cannot present the information gained through the mediation process as an evidence (Field
v Commissioner fro Railways for NSW (NSW) 199 ClR 285). The legal acts of different countries consider
the clauses related to confidentiality that refer to the statements and actions which was made during the me-
diation process.6

The Estonian legislation protects confidentiality through procedural measures and the mediator can-
not be obliged to witness with regard to mediation.7 The Luxemburg legislation provides that the mediator
cannot be invited as a witness to the court with regard to the information that s/he had been informed du-
ring the mediation process.8 A similar regulation is provided by the Georgian legislation9. Clause 141 (d) of
CPCG provides that the mediator cannot be interviewed as a witness of the circumstances that became
known to him during performing the mediator’s duties.10

1 Alfini J. J., Press S. B., Sternlight J. R., Stulberg J. B., Mediation Theory and Practice, 2nd ed., Lexisnexis, 2006,
222.

2 Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of Public
Law & Policy, 1994-1995, 579, <http://heinonline.org/HOL/Page?handle=hein.journals/hplp16&div=23&
collection=journals&set_as_cursor=clear>

3 Golann D., Mediating Legal Disputes: Effective Strategies for Neutrals and Advocates, USA, 2009, 217.
4 Texas ADR Act.
5 Dillard G., The Future of Mediation Confidentiality in Texas: Shedding Light on a Murky Situation, The Review of

Litigation 137, Vol. 21, 2002, 3. <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document
Display&crawlid=1&doctype=cite&docid=21+Rev.+Litig.+137&srctype=smi&srcid=3B15&key=35f0af83a0bba1
1f91b3de3e1a7c6324>.

6 Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Australia, 2010, 183.
7 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 87.
8 Ibid, 240.
9 CPCG, clause 141 (d), LHG,#1106-IS, 14.11.1997, [Edition amendment:LHG, #5550-RS, 20.12.2011].
10 CPCG, clause 141 (d), LHG, #1106-IS, 14.11.1997, [Edition amendment:LHG, #5550-RS, 20.12.2011].
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As for the court-based mediation, according to Clause 104 (1¹) of CPCG the court shall not admit the
information and documents disclosed by the confidentiality condition, unless the parties have agreed other-
wise.1 The mentioned provision does not consider the inadmission of the evidences used in other types of
mediation.2

At the same time, the legislator gives the additional reference to the circumstances where the mentio-
ned rule does not work:

 If the information or the document is presented by the party which has disclosed it;
 If the information or/and the document were possessed by the other party or s/he obtained it thro-

ugh other legal means and submitted to the court.3

The risk of breaching the confidentiality prohibits the mediator’s participation in the further court
proceedings of the same case. For example, in the case of The Duke Group Ltd (in lip) v lmaain Investment
Ltd & Ors [2003] SASC 272, the judge acted as a mediator 9 years prior to the court proceedings of the sa-
me case. Consequently, based on the public interest, the judge disqualified4 himself from the examination
of the case.5

The Estonian legislation prohibits the mediator to act as a representative of one of the parties in the
litigation of the same dispute.6 According to the Georgian legislation, and namely, according to Clause 31
(1) (e) of CPCG, one of the grounds for the judicial disqualification of a judge is the performance of the lat-
ter as a mediator in the presented case.7 With this regard, the Georgian legislation considers the measures of
protection from the key risks. At the litigation processes the parties cannot be represented by a person who
had performed the mediator’s duties in the same dispute resolution.8

The Polish legislation, and namely Clause 1834 (3) of its Civil Proceedings Code provides that the
former mediator cannot represent any of the parties neither at court nor in the arbitral tribunal. Such provi-
sion refers that the mentioned testimony cannot be considered in final decision making.9 The legislation in
force in Great Britain considers the general rule of protection of confidentiality of the statements made du-
ring the process.10

Moreover, we should mention that in Austria the sufficiently registered mediator is entitled not to
testify with regard to the criminal case.11

According to the Criminal Procedure Code of Georgia, the court can release a notary or a public ser-
vant if they have assumed the liability not to disclose the source and content of the obtained information.12

As a result, during the medical, notary and tax mediations the disputing parties have a certain guarantee that
the information provided by them will not be disclosed.

Besides, the legislator additionally gives the court the opportunity to release the witness from the
duty if a person is hired with the condition not to disclose a commercial or bank secret.13

1 CPCG, clause 104 (11), LHG,#1106-IS, 14.11.1997, [Edition amendment:LHG, #5550-RS, 20.12.2011].
2 For example, in notary, medical and tax mediation, the legislator does not provide similar security upon the information

used and presented by the parties.
3 CPCG, clause 104 (12), LHG,#1106-IS, 14.11.1997, [Edition amendment:LHG, #5550-RS, 20.12.2011].
4 Disqualify.
5 Hardy S., Rundle O., Mediation for Lawyers, Printed in Australia, CCH Australia Limited,  2010, 178.
6 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 88.
7 CPCG, clause 31 (1), (d), CPCG, clause 104 (12), LHG,#1106-IS, 14.11.1997, [Edition amendment: LHG, #5550-RS,

20.12.2011]..
8 CPCG, clause 94 (11), CPCG, clause 104 (12), LHG,#1106-IS, 14.11.1997, [Edition amendment:LHG, #5550-RS,

20.12.2011].
9 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University Press,

2012, 259.
10 Burnley R., Lascelles G., Mediator Confidentiality – Conduct and Communications, 1, <http://www.

cedr.com/library/articles/Mediator_confidentiality_SJBerwin.pdf>, [05.07.2013].
11 Ibid, 13.
12 Criminal Procedure Code of Georgia, clause 50,. LHG, #1772-IIS, 09.10.2009, [Edition amendment:LHG, #3616-RS,

24.09.2010].
13 Criminal Procedure Code of Georgia, clause 50,. LHG, #1772-IIS, 09.10.2009, [Edition amendment:LHG, #3616-

RS, 24.09.2010].
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However, the extent of definition of the latter and whether it applies to mediators depends on the
practices.

5.2. Mediation Agreement and the Clause of Confidentiality

The most convenient tool to keep the confidentiality of communication conducted during the media-
tion process is the agreement between the parties and the mediator. By means of such agreement the parties
can specifically determine that none of the proposals, promises, activities, and statements made either in
writing or verbally will be used as evidences in the future including the dispute cases.1 However, this agree-
ment does not bind the third parties with the liability to keep confidentiality. Therefore, the agreement pro-
vides inadequate protection of confidentiality.2 Consequently, if there is no legislative provision stipulating
the issue, the statement about the third persons’ liabilities should be mentioned in the agreement and dully
signed.

The agreement may regulate the responsibility of the person breaching the confidentiality principle;
it should also indicate the amount of reimbursable losses as well as other costs related to the enforcement.3

5.3. The Mediator’s Role in Keeping the Principle of Confidentiality

The ethic rules are one of the means of protecting confidentiality.4 According to the California rules
the mediator shall constantly follow the legislation regarding confidentiality.5 Hereby, we should mention
that the mediators shall be aware of and inform the parties about the regulation of confidentiality.6 The me-
diator shall know what issues he is responsible for and what issues he is authorized to notify the relevant
bodies regarding the confidential information.7

With regards to the protection of confidentiality the first step would be that the parties have to know
what it means and what it covers,8 as well as, what the nature of confidentiality is.9 The majority of USA
courts consider one of the main ethic liabilities of the mediator to inform the parties regarding the confiden-
tiality.10 In case of the compulsory mediation, according to the legislation of Ontario, a mediator is respon-
sible to reflect certain conditions in the agreement. In particular, one of the conditions that should be indi-

1 Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of
Public Law & Policy, 1994-1995, 576-577, <http://heinonline.org/HOL/Page?handle=hein.journals/ hplp16&
div=23&collection=journals&set_as_cursor=clear>.

2 Ibid, 578.
3 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The Ad-

vocates' Quarterly, Vol.29, 2005, 148, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty29 &div=-
4&collection=journals&set_as_cursor=clear>.

4 Ibid, 134.
5 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,

Issue 1, 2011, 133. <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection= jour-
nals&set_as_cursor=clear >.

6 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 547, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&-
div=22&collection=journals&set_as_cursor=clear>.

7 Ibid, 611.
8 Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,

Issue 1, 2011, 126. <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=jour-
nals&set_as_cursor=clear >, .

9 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The
Advocates' Quarterly, Vol.29, 2005, 135, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty-
29&div=4&collection=journals&set_as_cursor=clear>.

10 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 633, 599 footnote, <http://heinonline.org/HOL/Page?handle=hein.journals/-
ohjdpr27&div=22&collection=journals&set_as_cursor=clear>.
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cated is that communication during the mediation process is confidential.1 When offering mediation, the
court-certified mediators2 are liable to explain to the parties the options of keeping and waiving confidenti-
ality and refusing the confidentiality, as well as determining the parties’ interests and ensuring fairness.3

With regard to the explanation of confidentiality, the mediator shall: 1) provide the parties with the infor-
mation about the legal regulations, 2) ensure information of the parties, 3) responsible to determine that the
parties have the opportunity to make the decision based on their best interests.4 According to the legislation
of Ontario, the mediator, before commencing the mediation, shall ensure that the parties have sufficient un-
derstanding of the nature of the mediation process.5

The Malta Mediation Act and, namely, its Clause 5 (j) makes the mediator liable to keep confidentia-
lity during the mediation process. The Code of Conduct of the mediator also considers the mediator’s res-
ponsibility to: ensure that the parties conduct the agreement in writing, where they reflect their will not to
disclose the mentioned information in the court in the future. The mediator is responsible to make the parti-
es understand the above described prohibition.6

According to the legislation of Romania, the mediator is responsible to inform the parties about the
confidentiality and the limitations thereto before they conduct the agreement about their dispute settlement
through mediation. It is the mediator’s ethical and legal responsibility to explain everything to the parties
and ensure that the latter understand it correctly.7

The Polish legislation together with the party’s liability of confidentiality provides that the informa-
tion shall not be used by the mediator for his/her own purposes, unless the parties have agreed otherwise.8

Clause 26 ,(1), (2), of the Hungarian Mediation Act provides that the mediator is obliged to keep all
mediation related information. It additionally states that this liability of the mediator is continued after the
mediation process ends.9

5.4. Responsibility for Breaching Confidentiality

In order to protect confidentiality, it is important to have legally stated responsibilities for the parti-
es, for the mediator or for any third person in mediation.

The congress adopted the legislation that criminalizes the disclosure of information through civil and
criminal responsibilities for those who breach the public trust by disclosing confidential information gathe-
red for government statistical purposes.10

The Portuguese legislation does not consider the sanctions regarding the breach of liability of confi-
dentiality (both during and after mediation).1 In Paranzino case the disclosure of the offered conditions ca-
used the sanctions.2

1 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The
Advocates' Quarterly, Vol.29, 2005, 126, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty29&-
div=4&collection=journals&set_as_cursor=clear>.

2 Court-certified mediators.
3 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 547, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdp-
r27&div=22&collection=journals&set_as_cursor=clear>.

4 Ibid, 548.
5 Dollak P., Myth and Reality of Party Confidentiality in Ontario's Mandatory Mediation Program, The

Advocates' Quarterly, Vol.29, 2005, 135, <http://heinonline.org/HOL/Page?handle=hein.journals/aqrty-
29&div=4&collection=journals&set_as_cursor=clear>.

6 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012,
247.

7 Ibid, 294.
8 Ibid, 259.
9 Ibid, 165.
10 Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute

Resolution, Vol. 27, No. 3, 2012, 606, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=-
22&collection=journals&set_as_cursor=clear>.
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The gap found in the Texas Alternative Dispute Resolution Act relates to the absence of the relevant
sanctions for the breach of the confidentiality provision.3 As for the Georgian legislation, the mentioned is-
sues need to be regulated .

5.4.1. Breach of Confidentiality Liability by the Mediation Party

The Bulgarian legislation does not consider special sanctions for breaching the liability of confiden-
tiality. Instead, the parties and lawyers, as well as the mediators sign the agreement about mediation, which
includes the clause setting forth the mediation conditions. If the agreement is breached the contractual res-
ponsibility arises with regard to the reimbursement of loses/remedies. The party will have to prove the los-
ses only by means of general rules.4

The breach of the confidentiality clause causes the party’s right to require the compensation of losses
according to the Belgian legislation.5

It is interesting that according to the Danish legislation the parties are not liable to provide true infor-
mation during mediation and nobody is entitled to punish the party for submitting false information.6

In the cases of Paranzino v. Barnett Bank, 690 So. 2d 725 (Fla. Dist. Ct. App. 1997) and Bernard v.
Galen Group, 901 F. Supp. 778 (S.D.N.Y.1995) - the parties had been fined for breaching confidentiality
within the frames of the court-based mediation. 7 In Bernard’s case the confidential information was sub-
mitted to the judge, however, it did not become publicly available in any form.8

5.4.2. Breaching of Confidentiality by the Mediator

There are different attitudes developed by different countries with regard to the cases when confi-
dentiality is breached by the mediator.

In Czech Republic the breach of confidentiality by the mediator is considered as an administrative
offence9.10 A stricter regulation is set forth in the Austrian legislation which provides that if the mediator
breaches the liability of confidentiality, he will be subjected to the criminal responsibility.11

Georgian legislation does not consider any special regulation with this regard.

6. Conclusion

The outcomes of the research described in the present article can be reflected in the following re-
commendations:

 The legislation should provide a wider definition of mediation; namely, it should include the peri-
od that starts from the parties’ preliminary agreement to settle their dispute through mediation and ends

1 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 277.
2 Giesler C., Lee J .A., Confidentiality in Mediation, Harvard Negotiation Law Review, Vol. 3, 1998, 291,

<http://heinonline.org/HOL/Page?handle=hein.journals/haneg3&div=12&collection=journals&set_as_cursor=clear>.
3 Dillard G., The Future of Mediation Confidentiality in Texas: Shedding Light on a Murky Situation, The Review of

Litigation 137, Vol. 21, 2002, 3, <https://litigation-essentials.lexisnexis.com/webcd/app?action=Document-
Display&crawlid=1&doctype=cite&docid=21+Rev.+Litig.+137&srctype=smi&srcid=3B15&key=35f0af83a0bba11f9
1b3de3e1a7c6324>.

4 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,  2012, 36.
5 Demeyere L., Dispute Resolution Journal. Vol. 61 Issue 4, 2006 - 2007, 90, <http://web.ebscohost.com/-

ehost/pdfviewer/pdfviewer?sid=986960f3-f927-42f3-8996-32e8a2c1d10a%40sessionmgr11&vid=1&hid=10>.
6 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 77.
7 Giesler C., Lee J. A., Confidentiality in Mediation, Harvard Negotiation Law Review, Vol. 3, 1998, 295,

<http://heinonline.org/HOL/Page?handle=hein.journals/haneg3&div=12&collection=journals&set_as_cursor=clear>.
8 Ibid, 290.
9 Adminsitartive offence.
10 Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 63.
11 Ibid, 12.
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with the final communication with the party or mediator with regard to the mediation subject matter. The
definition of the mediation process should be reflected in the relevant regulative act for each case.

 Besides, the notion of communication conducted during the mediation process should be defined.
The communication conducted with the party as well as with the mediator (both verbal and non-verbal)
should be the subject of confidentiality. For more specification, it would be good to note that such commu-
nications are not limited to mediation sessions and include information provided in any circumstance.

 Confidentiality shall be applied to the documents drawn up or submitted during the mediation pro-
cess, no matter whether they relate to the dispute subject matter or not.

 Based on the trust to the mediation the party can additionally provide a document that is not related
to the dispute subject-matter, therefore, the interests of the fair participant should be protected to the maxi-
mum extent and the legislator shall also offer the sufficient protection to him. In order to avoid different in-
terpretations of definitions in practice, it is necessary that the mentioned provision, and namely applying
protection to any kind of the documents, should be clearly reflected in the legislative act.

 Georgian legislation does not consider the code of conduct of a mediator; this can be understood as
one of the flaws in protection of confidentiality. It is necessary to take into account the experience of fore-
ign countries and develop the code of conduct. Desirably, the code of conduct regulates the mediator’s lia-
bility to inform the parties prior to the mediation fully about the confidentiality in the mediation process,
and about its limitations and guarantees and draft relevant documents related to the provided information.
As a result, the parties will have an idea about confidentiality matters and limitations thereto.

 It is important to determine the responsibilities of the third person of mediation at the legislative
level. The third persons can be divided into two groups: the third persons participating (non-party partici-
pant) in the mediation process and the third persons who did not take part in the mediation process. As the
Georgian legislation does not apply the responsibility for confidentiality to such third persons, it would be
reasonable if the mediation parties regulated these relations through separate agreements. However, becau-
se of the lack of knowledge by the parties or lack of experience by the mediator, the confidentiality agree-
ment may not be conducted with the mediation participant persons. Consequently, their liability of confi-
dentiality with regards to the mediation-related information should be reflected at the legislative level in or-
der to offer more guarantees to the mediation parties. As for the third persons not taking part in the mediati-
on process, if by any chance they come across with the mediation-related information, it is absolutely ne-
cessary for them to be bound with the liability not to transfer that information, document, or material to
another person but submit it to the relevant authority. On the other hand, the legislation should determine
the relevant authority to which such documents shall be submitted. Moreover, it would be reasonable if the
relevant competent body or an administrative body had a certain authority to address the third person with
regard to the prohibition of dissemination of the confidential information prior to informing the parties abo-
ut the issue.

 Determination of the exceptions of confidentiality is one of the important topics and has been left
open so far. As Macturk mentions, the exceptions support the application of mediation.1 According to Dea-
son’s view, it is necessary to find the balance between confidentiality and publicity.2 The parties’ agree-
ment or their consent represents one of the limitations of confidentiality and is reflected in the Georgian le-
gislation too. Also, it is important to provide a legislative definition of the mandatory form of the mentio-
ned agreement or consent. In case if the parties agree, or a party agrees that confidentiality shall not be ap-

1 Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 426, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&div-
=25&collection=journals&set_as_cursor=clear#431>.

2 Deason E. E., Symposium: Secrecy and Transparency in Dispute Resolution: The Need for Trust as a
Justification for Confidentiality in Mediation: A Cross-Disciplinary Approach, Kansas Law Review 1387, Vol.
54, June, 2006, 2,  <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid-
=1&doctype=cite&docid=54+Kan.+L.+Rev.+1387&srctype=smi&srcid=3B15&key=512f3bacdcdd52d582393a1
235f2a59d>.
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plied to the information submitted during the caucus, such condition should be specifically reflected in the
relevant agreement. Following the confidential nature of the private meetings, it would be better if such no-
te was established by the law as a compulsory element of the agreement or consent. According to the Belgi-
an legislation, one of the types of limitation is a public order, however, it is provided in literature that such
an unclear term constitutes a threat to confidentiality.1 Consequently, it would be better to set limitations in
favor of investigations of the offensive cases, rather than to introduce unclear terminology enabling a wider
interpretation from the judge’s side. The exception of liability of confidentiality shall apply to the determi-
nation of authenticity of the agreement reached through the mediation process, because it may not entail the
person’s liabilities. The other exception to be necessarily imposed refers to the goals of enforcement and
implementation of the agreement achieved through the mediation process. For the purposes of implementa-
tion of the parties’ agreement some kind of information may become necessary. Consequently, such an ex-
ception should also be considered at the legislative level. As for the research of mediation institute, and
considering that mediation is a novelty for the Georgian legislative sphere, it is foreseen necessary to start
the research of the performance of and the proceedings done by this institute immediately after launching
the court-based mediation institute. This would be another reason for establishing of the mentioned limits.

 The Georgian regulations in force with regard to the protection of the confidentiality principle are
rather precise compared to the above described issues of mediation. However, the following circumstances
shall be taken into account, namely: the dispute can be further transferred to the other instrument of dispute
resolution; therefore, just establishing the inadmissible evidences by the court cannot satisfy the parties’ ex-
pectations toward confidentiality. One of the ways of protection would be the introduction of certain sancti-
ons for breaching the confidentiality liabilities by the mediator and third persons. There are different appro-
aches to the sanctions towards a mediator, in the Czech Republic it is deemed as an administrative offence,
whereas in Austria, it is recognized as a criminal offence. It is important for the Georgian legislation to sti-
pulate the relevant sanctions with this regard.

And, suitable amendments to the issues related to confidentiality shall be made based upon the natu-
re of the institute of mediation.

1 Palo G.D., Trevor M.B. (eds.), EU Mediation Law and Practice, Great Britain,  2012, 24.
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pelagia maxauri, beqa xitiri

ganqorwinebis mediacia

1. ganqorwinebis mediacia saqarTveloSi

2011 wlis dekemberSi ganxorcielebuli sakanonmdeblo cvlilebebis Sedegad
saqarTveloSi Seiqmna sakanonmdeblo baza mediaciis efeqturad gansaxorcieleblad.
amisda miuxedavad, ganqorwinebis mediacia, rogorc aseTi, saqarTvelos legislacia-
Si naxsenebic ki ar aris. mis nacvlad moxseniebulia `saojaxo samarTlebrivi davebis~
mediatoris daxmarebiT mogvareba, rac saojaxo mediaciis sferos ganekuTvneba. rad-
gan saojaxo mediacia ganqorwinebis Sedegad warmoSobil sakiTxebsac moicavs1, gamo-
dis, rom masze pirdapiri miTiTebis gareSec saqarTvelos kanonmdeblobiT ganqorwi-
nebis mediacias legislaciuri baza namdvilad gaaCnia.

samwuxarod, zemoTqmulis garda, ganqorwinebis mediaciis maregulirebeli kanon-
mdebloba saqarTveloSi jerjerobiT ar arsebobs. sasamarTlo mediaciis momwesrigebe-
li muxlebi arafers amboben imasTan dakavSirebiT, Tu vin unda iyos mediatori ganqorwi-
nebis saqmeebze, ra profesiul moTxovnebs unda akmayofilebdes, imisaTvis,  rom maqsima-
lurad iqnes daculi procesSi monawile meuRleTa da maTi Svilebis uflebebi.

Tuki gaviTvaliswinebT, rom ganqorwinebebis ricxvi saqarTveloSi bolo aTi wlis
ganmavlobaSi daaxloebiT samjer gaizarda2, aSkaraa, rom ganqorwinebis mediaciis pro-
ceduris gamoyenebis areali Zalian didia da, Sesabamisad, am dargsac maRali xarisxis re-
levanturoba gaaCnia. xsenebulis gaTvaliswinebiT Cans, rom saWiroa ganqorwinebis medi-
aciis, rogorc instrumentis, samarTlebriv doneze ukeT regulireba. imisaTvis, rom mo-
xerxdes efeqturi mowesrigeba, aucilebelia sazRvargareTuli praqtikis gaTvaliswine-
ba. yvelaze mniSvnelovania aqcentis gakeTeba im problemebze, romlebic saerTaSoriso
praqtikaSia gamokveTili: mediatoris roli ganqorwinebis mediaciaSi; bavSvebi mediaciis
procesSi; ganqorwinebis mediacia ojaxuri Zaladobis SemTxvevaSi.

2. ganqorwinebis mediacia saerTaSoriso praqtikiT

ganqorwinebis mediacia ar aris ojaxis SenarCunebisken mimarTuli instrumenti.
igi arebobs imisTvis rom col-qmris daSorebis procesma rac SeiZleba umtkivneulod
Caiaros da mediatoris daxmarebiT meuRleebma SeZlon iseTi sakiTxebis gadawyveta,
rogoricaa mSoblebis movaleobebi, qonebis gayofa da sxva. ganqorwinebis mediaciis
procesis monawileebi arian mediatori da meuRleebi. procesi umetesad mimdinare-
obs meuRleTa daSorebamde an daSorebis Semdeg. momrigebeli procesis warmarTvazea
pasuxismgebeli,  xolo gadawyvetilebas Tavad mxareebi iReben.3

kvlevebis Tanaxmad, wyvilebi romlebic ganqorwinebisTvis mediacias mimarTaven
ufro kmayofili arian SedegiT vidre isini,  romelTa ganqorwineba sasamarTlos meSveo-

1 Casals M. M., Divorce Mediation in Europe, An Introductory Outline - Electronic Journal of Comparative Law,
Vol. 9.2, 2, Girona, 2005, 1-2.

2 saqarTvelos statistikis erovnuli samsaxuri, statistikuri informacia ganqorwinebaTa
Sesaxeb (2001-2011), aRniSnuli statsitikis mixedviT, saqarTveloSi 2001 wels moxda 1987
ganqorwineba, xolo 2011-Si – 5850, <http://www.geostat.ge/?action=page&p_id=169&lang=geo>.

3 Kruk E., Mediation and Conflict Resolution in Social Work and Human Service, Chicago, 1997, 37-38.
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biT moxda1. amave dros mediaciis procesSi xarjebi gacilebiT cotaa vidre sasamarTlo
warmoebaze gaweuli xarji2. gasaTvaliswinebelia isic, rom ganqorwinebisasMmediators
wyvilebi umetesad mZime emociur mdgomareobaSi mimarTaven. aseT situaciaSi mediato-
ris swori strategia da molaparakebis procesi gacilebiT efeqturi iqneba, vidre sasa-
marTlo warmoebis dros meuRleTa poziciebis samarTlebrivi Sefaseba.3

aRniSnulis miuxedavad, ganqorwinebisas mediaciis procesi SesaZloa ar iyos mi-
zanSewonili maSin, rodesac ojaxur Zaladobas aqvs adgili4. mediatorebi da qalTa
advokatebi Tanxmdebian, rom aris Zaladobis SemTxvevebi, rodesac mediaciis gamoye-
neba ara aris swori. Tumca zogierTi miiCnevs, rom Sesabamisi dacvisa da usafrTxoe-
bis pirobebSi mediacia am SemTxvevaSic problemis mogvarebis saukeTeso gzaa.5

3. mediatori ganqorwinebis mediaciis procesSi

1984 wels aSS-Si Camoyalibda saojaxo da ganqorwinebis mediaciis modeluri

standartebi (Model Standards of Practice for Family and Divorce Mediation), romlebic gansazR-
vravs mediatoris rolsa da misi saqmianobis  ZiriTad principebs. aRniSnuli standar-
tebis Tanaxmad, mediatori, romelic ganixilavs ganqorwinebis da, zogadad, saojaxo
saqmeebs, unda akmayofilebdes ramdenime mniSvnelovan moTxovnas: unda flobdes Se-
sabamis codnas saojaxo samarTalSi, gaaCndes sakmarisi informacia rogorc bavSvTa
ganviTarebis, ise ojaxuri Zaladobisa da mSobelTa konfliqtis Svilze gavlenis Se-
saxeb da mediaciis procesisTvis damaxasiaTebel sakiTxebze Sesabamisi treningi
hqondes gavlili6.M

mediatorma procesis dawyebamde mxareebi unda gaarkvios mediaciis procesis
arsSi da, amave dros, Seafasos mxareTa morigebis SesaZleblobebi. procesis mimdina-
reobisas ugulebelyofili ar unda iqnas bavSvebis interesebi da, ufro metic, mas
upiratesoba unda mieniWos7.

saojaxo mediatorze vrceldeba miukerZoeblobisa da konfidencialurobis
valdebuleba8. nebismieri saxis komunikacia mediatorsa da mxares Soris unda iyos
konfidencialuri, iseve rogorc eqimsa da pacients, aseve advokatsa da klients So-
ris urTierToba, radganac ganqorwinebis saqmis ganxilvisas mxareebi saubroben Za-
lian intimur Temebze: sakuTar Tavze, erTmaneTze, Svilebze. konfidencialurobis
principis dacva uzrunvelyofs mxareTa Tavisuflebasa da gulwrfelobas mediaciis
procesSi. Mmodeluri standartebi iTvaliswinebs gamonakliss konfidencialurobis
valdebulebidan: mediators SeuZlia uflebamosil organoebs gadasces informacia
Tu cxadi xdeba, rom procesis monawile gegmavs TviTmkvlelobas an Zaladobis gan-
xorcielebas sxvaze – aseT SemTxvevaSi sajaro keTildReobas eniWeba upiratesoba.

1 Shaw L. A., Divorce Mediation Outcome Research: A Meta-Analysis, Conflict Resolution Quarterly, vol. 27, no.
4, 2010, 447, <http://www.mediate.com/ccr/docs/Divorce%20Mediation%20Outcome%20Research%20A%-
20Meta-Analysis%20by%20L.A.%20Shaw.pdf>.

2 iqve.
3 Kruk E., Mediation and Conflict Resolution in Social Work and Human Service,  Chicago, 1997, 39.
4 Pearson J., Divorce Mediation and Domestic Violence, Madison, 1997, 2.
5 iqve 5.
6 The Symposium on Standards of Practice (ABA House of Delegates), Model Standards of Practice for Family

and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/medi-
ation.authcheckdam.pdf>.

7 iqve.
8 Burnley R.,  Lascelles G., Mediator Confidentiality - Conduct and Communications, 2004, 13, <http://www.-

cedr.com/library/articles/Mediator_confidentiality_SJBerwin.pdf>.
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konfidenciaლurobis pirobidan identur gamonakliss iTvaliswinebs aSS-Si miRebu-

li mediaciis modeluri kanoni Uniform Mediation Act ( UMA).1

4. bavSvebi ganqorwinebis mediaciis procesSi

ganqorwinebisas mxareebs, upirveles yovlisa, uCndebaT kiTxva Tu visTan darCe-
ba bavSvi. sasamarTlo procesisagan gansxvavebiT, mediaciis procesSi ar xdeba garkve-
va, Tu romel mSobelTan unda icxovros bavSvma, visTan unda gaataros ardadegebi, vis
unda daekisros bavSvis finansuri uzrunvelyofa. Mmediaciis procesSi xdeba molapa-
rakeba imis Taobaze, rom meuRleebi SeTanxmdnen da Tavad Camoayalibon e.w “parenting
plan”. Aam SeTanxmebiT isini Tavad gansazRvraven zemoT CamoTvlil sakiTxebs. SeTan-
xmeba, zogadad, Seicavs samarTlebrivi mzrunvelobisa (Legal custody) da fizikuri
mzrunvelobis (Physical custody) pirobebs. samarTlebrivi mzrunveloba niSnavs, rom
orive mSobels aqvs Tanabari ufleba bavSvis aRzrdaze, ufro konkretulad, aqvT uf-
leba izrunon bavSvis ganaTlebaze, janmrTelobis mdgomareobaze. Ffizikuri mzrunve-
loba ki gansazRvravs mSoblebis mier bavSvis kontrolis uflebamosilebas. “Parenting
plan”-is meSveobiT mxareebi SesaZloa SeTanxmdnen, rom miRweuli SeTanxmebis pirobe-
bis darRvevisas jer Tavad Seecdebian uTanxmoebis mogvarebas da mxolod amis Semdeg
mimarTaven isev mediacias. mxareebi aseve  SesaZlebelia SeTanxmdnen, rom bavSvze pa-
suxismgebeli iqneba mxolod is mSobeli, romelTanac imyofeba bavSvi mocemul momen-
tSi (on-duty parenting ).2

azrTa sxvadasxvaobas iwvevs unda monawileobdnen Tu ara Tavad bavSvebi ganqor-
winebis mediaciis procesSi. zogierTi miiCnevs, rom bavSvebs aqvT ufleba icodnen ra
xdeba, radgan mSoblebis daSoreba maT gaurkvevel mdgomareobaSi ayenebs, mediaciis
procesSi monawileobiT ki SesaZlebloba uCndebaT, gaecnon cvlilebebis mizezebs.
BbavSvebis mediaciis procesSi monawileobis momxreebi miuTiTeben, rom gaerTianebu-
li erebis organizaciis konvenciiT `bavSvTa uflebebis dacvis Sesaxeb~,  bavSvs aqvs
ufleba daafiqsiros  sakuTari azri3.   ganqorwinebis mediaciis procesSi bavSvis aq-
tiur  monawileobas zogi  logikurad miiCnevs iqidan gamomdinare, rom procesis Se-
degebi sabolood swored masze axdens gavlenas, Tumca es imas ar niSnavs, rom bavSvebi
mediaciis procesSi  romelime mSoblis sasargeblo pozicias ikaveben. bavSvebis mona-
wileobiT mediatorsa da mxareebs uadvildebaT mSobelTa mzrunvelobis ufleba-mo-
valeobebis gadanawileba, vinaidan bavSvebs SeuZliaT CaerTon mediaciis SeTanxmebis
pirobebis CamoyalibebaSi - mediaciis procesi swored bavSvebis interesebis priori-
tetulobas aRiarebs. miuxedavad amisa, avtorTa nawili bavSvebis mediaciis procesSi
CarTvas ar miiCnevs mizanSewonilad, vinaidan ganqorwinebis mediacia emociuri pro-
cesia da bavSvebma SesaZloa garkveuli  fsiqologiuri travma miiRon. Ggarda amisa, mi-
uTiTeben, rom bavSvis mediaciis proceSi monawileobisas yovelTvis arsebobs saf-
rTxe, rom misi gadabireba moxdeba romelime mSoblis mier.4

1 The Symposium on Standards of Practice (ABA House of Delegates), Model Standards of Practice for   Family
and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/media-
tion.authcheckdam.pdf>.

2 Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques, and Applications, New
York, London, 2004, 144.

3 Birnbaum R., The Voice of the Child in Separation/Divorce Mediation and Other Alternative Dispute Resolution
Processes: A Literature Review, 2009,  9, <http://www.justice.gc.ca/eng/rp-pr/fl-lf/divorce/vcsdm-pvem/pdf/-
vcsdm-pvem.pdf>.

4 iqve, 13.
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bavSvis mediaciis procesSi monawileobis sakiTxi yovel konkretul SemTxvevaSi
gansxvavebulad wydeba. imisaTvis, rom bavSvma monawileoba miiRos mediaciis proces-
Si  aucilebelia igi fsiqologiurad mzad iyos amisaTvis. amave dros, unda iyos iseT
asakSi, rom SeZlos, racionalurad gamoxatos sakuTari azri.1

bavSvebis mediaciis procesSi CarTva SesaZloa sxvadasxva gziT ganxorcieldes:
a) mediatori gaesaubreba bavSvs procesis adreul etapze, raTa miiRos informacia
misi Sexedulebebis, damokidebulebis, grZnobebis Sesaxeb. b) bavSvis mediaciis pro-
cesSi CarTva SesaZloa ganxorcieldes periodulad, sxvadasxva etapze. g) bavSvi Se-
saZlebelia monawileobas iRebdes mTel procesSi, rogorc damoukidebeli mxare. d)
bavSvs SesaZloa mimarTon procesis bolos, rodesac SeTanxmeba miRweulia, Tumca
procesi jer kidev araa dasrulebuli. e) bavSvi SeiZleba procesSi Seiyvanon proce-
sis bolos, raTa gaacnon Seqmnili situacia.2

rodesac mediatori miiCnevs, rom saWiroa bavSvis monawileoba mediaciis pro-
cesSi, man aRniSnuli sakiTxi orive mSobelTan unda SeaTanxmos.

5. ganqorwinebis mediacia ojaxuri Zaladobis SemTxvevaSi

imisaTvis, rom mediacia warmatebuli iyos, aucilebelia masSi ori Tanaswori,
damoukidebeli mxare monawileobdes. es Zalian rTuldeba maSin, rodesac xdeba gan-
qorwinebis mediacia saqmeSi, sadac ojaxur Zaladobas hqonda adgili.

ojaxuri Zaladoba xSirad ganimarteba, rogorc erTi meuRlis mier meoris kon-
troli fizikuri Tu fsiqikuri Zaladobis meSveobiT.3 Sesabamisad, pirs, romelic par-
tnioris gavlenis qveS imyofeboda (Tanac didi xnis ganmavlobaSi), SesamCnevad gauWirde-
ba, masTan Tanabar pirobebSi molaparakebis warmoeba.4 miT umetes, Tuki gaviTvaliswi-
nebT, rom urTierTobis Sewyveta xSirad ar iwvevs Zaladobis dasrulebas – igi zogjer
ganqorwinebis Semdegac mimdinareobs.5 aRsaniSnavia isic, rom mediaciis procesis warmo-
eba maSin, rodesac Zaladoba SesaZloa Sewyvetili ar iyos, damatebiT Sanss qmnis misi xe-
laxla ganxorcielebisa, radganac aZlevs moZalades zust informacias msxverplis ad-
gilmdebareobisa da fsiqikuri mdgomareobis Sesaxeb.6

garda zemoTmocemulisa, araerTi mecnieri miiCnevs, rom ojaxuri Zaladobis Sem-
deg ganqorwinebis mediaciis gamoyeneba xsenebuli Zaladobis faqtobriv dekriminaliza-
cias warmoadgens da msxverpls sTxovs, Seurigdes mis Seuracxmyofels.7 es ki, bunebrivi-
a, miuRebelia da, Sesabamisad, SeiZleba mediaciaze uaris Tqmis safuZvelic gaxdes.

sabolood ki aRsaniSnavia mosazreba, romlis mixedviTac miiCneva, rom mediaciis
specialistebma SeiZleba ver SeZlon saTanadod amoicnon Zaladobis niSnebi ama Tu im
saqmeSi. Sesabamisad, aris Sansi, rom mediaciis procesSi isini ver SeZleben adekvatu-
rad moepyron Zaladobis msxverplsa da ganmaxorcielebels.8

1 Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques, and Applications, New
York, London, 2004, 161.

2 iqve.
3 Lowe E. A., Abrams D. N., Should We Mediate Cases Involving Domestic Violence? – Oakland County Bar

Association Journal,  2011, 9, <https://www.mediate.com/mediator/attachments/28913/DV%20Mediate-Abrams%-
20Lowe.pdf>.

4 iqve.
5 Harris-Short S., Miles J., Family Law-Text, Cases, and Materials, New York, 2011, 209.
6 Barrett M. J., Bates M. C., The Role of Mediation in Divorce and Child Custody Disputes in which Domestic

Violence is Present: A research Pathfinder, 2004, 3, <http://pegasus.rutgers.edu/~rcrlj/articlespdf/Barrett-
Bates.pdf>.

7 iqve.
8 Pearson J., Mediating When Domestic Violence is a Factor: Policies and Practices in Court Based Mediation

Programs, Wiley Periodicals, 1995, 320.
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miuxedavad zemoTqmulisa, mravali specialisti Tvlis, rom zemoT aRniSnuli
problemebi gvxvdeba ara mxolod mediaciis, aramed ganqorwinebasTan dakavSirebuli
saqmis sasamarTloSi warmoebisasac. isini miiCneven, rom mediacia sasurveli meTodia
aseT SemTxvevaSic, radganac sasamarTlo warmoebis, SejibrebiTi procesis dros ad-
vilad SesaZlebelia Zaladobis kidev metad eskalacia, rac, faqtobrivad, gamoricxu-
lia mediacis dros da, Sesabamisad, swored mediacia gvTavazobs yvelaze usafrTxo
meTods.1

6. daskvna

zemoTqmulis gaTvaliswinebiT SegviZlia davaskvnaT, rom miuxedavad misi mrava-
li dadebiTi mxarisa, ganqorwinebis mediacia sazRvargareTis praqtikaSic ki Sorsaa
idealisagan. Sedegad Cans, rom am meqanizmis qarTul kanonmdeblobaSi warmatebiT im-
plementaciisaTvis aucilebelia misi zedmiwevniT regulacia yvela SesaZlo xarvezis
gaTvaliswinebiT. mxolod saerTaSoriso gamocdilebis srulad gaTvaliswinebiT gax-
deba SesaZlebeli ganqorwinebis mediaciis qarTul kanonmdeblobaSi saTanadod mo-
wesrigeba, rac saojaxo samarTlebrivi davebis bevrad ukeT gadawyvetamde da, Sesaba-
misad, qarTuli samarTlebrivi sivrcis gajansaRebamde migviyvans.

1 Newmark L., Domestic Violence and Empowerment in Custody and Visitation Cases, Madison, 1995, 321.
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PELAGIA MAKHAURI, BEKA KHITIRI

DIVORCE MEDIATION

1. Divorce Mediation in Georgia

Amendments made to Georgian legislation in 2011 resulted in the creation of legislative base for
effective mediation. Nevertheless, divorce mediation is not at all mentioned in Georgian legislation;
instead, it stipulates the resolution of “domestic disputes” via a mediator, thus allocating it to the field of
domestic mediation. As far as domestic mediation encompasses the issues arising from divorce suits,1 it
means that divorce mediation is definitely furnished with a legislative base through Georgian legislation
even without the direct reference to it. Unfortunately, so far, Georgian legislation does not contain laws
regulating divorce mediation other than the above-mentioned measure.  The clauses regulating judicial
mediation do not indicate who shall play a role of divorce mediator and what professional qualifications
should one meet to ensure the protection of divorcing parties and their children’s rights to the maximum
extent possible.

Considering the rapid growth of divorce rate in Georgia that has substantially increased during the
last decade,2 it becomes obvious that there exists a large free space for implementing divorce mediation
procedures, and, therefore the field of divorce mediation maintains the high quality of relevance. Moreover,
it shows the necessity of improved legal regulation of divorce mediation tool. In order to adopt the most
effective regulation, it is necessary to take into account the international practice. Most important is to
focus on the problems outlined by international practice, such as: the role of a mediator in divorce
mediation; children in the mediation process; divorce mediation in domestic violence cases.

2. Divorce Mediation in International Practice

Divorce mediation does not represent a tool to maintain family relations. It exists to ease the process
of separation of spouses, where a mediator helps the mediation parties to solve the issues such as: parental
duties, property division, etc.  The participants of divorce mediation process are a mediator and spouses.
Such a process usually takes place before or after a divorce. The mediator is responsible for conducting a
conciliatory process, whereas the decision is taken by the mediation parties themselves3.

According to the studies, the couples addressing the mediation services for their divorce cases have a
higher satisfaction rate with the outcomes, than those suing divorce cases to court.4 At the same time, the
mediation process is rather cost-effective compared to the court charges5. It should also be mentioned that
the spouses address the divorce mediator when they are severely affected by emotions. In such situations
the negotiation process and the right strategy chosen by a mediator would be rather effective than the
judicial assessment of spouses’ positions during the court trials.6

1 Casals M. M., Divorce Mediation in Europe, An Introductory Outline - Electronic Journal of Comparative Law,
Vol. 9.2, 2, , Girona, 2005, 1-2.

2 National Statistics Office of Georgia – Statistical Data on Divorce Rate (2001-2011) – according to these data, in
2001 there were 1087 divorce cases in Georgia, while in 2011 there were 5850 cases, <http://www.-
geostat.ge/?action=page&p_id=169&lang=geo>.

3 Kruk E., Mediation and Conflict Resolution in Social Work and Human Service, Chicago, 1997, 37-38.
4 Shaw L. A., Divorce Mediation Outcome Research: A Meta-Analysis – Conflict Resolution Quarterly Vol. 27,

no. 4, 2010, 447, <http://www.mediate.com/ccr/docs/Divorce%20Mediation%20Outcome%20Research%20A%-
20Meta-Analysis%20by%20L.A.%20Shaw.pdf>.

5 Ibid.
6 Kruk E. , Mediation and Conflict Resolution in Social Work and Human Service, Chicago, 1997, 39.
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Nevertheless, the divorce mediation process could be irrelevant with domestic violation cases.1 The
mediators and women advocates agree that in certain cases involving violence it is irrelevant to employ
mediation services. However, some of them believe that mediation is the best way to solve even such
problems, if proper safety and security measures are taken.2

3. Mediator in the Process of Divorce Mediation

In 1984 the USA established Model Standards of Practice for Family and Divorce Mediation, defi-
ning the role of a mediator and the key principles of his/her duties. According to the mentioned standards, a
mediator, dealing with divorce and, generally, with family cases should meet some important requirements,
namely: s/he should have relevant knowledge in family law; hold enough information about children’s de-
velopment as well as about domestic violation and how the conflict between the parents affects a child; one
should have attended relevant training courses on mediation related issues.3

Before starting the mediation process, the mediator should introduce the main points of mediation to
the parties and assess the parties’ conciliation opportunities at the same time. The children’s interests sho-
uld not be neglected, on the contrary, they prevail through the process.4

The family mediator carries a responsibility for impartiality and confidentiality5. Any type of com-
munication between a party and the mediator should be treated confidentially in the same way as between a
patient and a doctor, or between a client and a lawyer, as while discussing the divorce cases the parties have
to talk about most private issues about themselves, about the spouses and children. Maintaining the princip-
les of confidentiality ensures freedom and sincerity of the parties during the mediation process. Model stan-
dards consider exceptions regarding the confidentiality obligation in certain cases; namely, the mediator
can inform the relevant authorities and bodies if he finds out that one of the process participants is planning
an act of suicide or violence. In such cases the public well-being prevails. The same exception from the
confidentiality duty is foreseen by the Uniform Mediation Act (UMA) adopted in the USA.6

4. Children in the Divorce Mediation Process

The first question asked by the parties in divorce cases is related to a child, and namely which parent
the child will stay with. Apart from the court proceedings, the mediation process does not ascertain which
parent the child will stay with and which parent the child will spend holidays with; which parent has to
support the child financially, etc. During the mediation process, the parties negotiate to agree on the so-
called “parenting plan”. According to such an agreement, they themselves define how the above mentioned
issues will be solved. The agreement generally includes legal custody and physical custody conditions.

Legal custody means that both parents have equal rights to bring up a child. More specifically, they
both have rights to take care of the child’s education and healthcare. Physical custody means the power of
controlling a child. By means of a “parenting plan” the parties may agree that in case of violation of the re-
ached agreement they will try to solve the dispute amicably and address mediation only after that. The par-
ties can also agree that the responsibilities upon the child will be taken only by an on-duty parent.7

1 Pearson J., Divorce Mediation and Domestic Violence, Madison, 1997, 2.
2 Ibid, 5.
3 The Symposium on Standards of Practice (ABA House of Delegates), Model Standards of Practice  for Family

and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/media-
tion.authcheckdam.pdf>.

4 Ibid.
5 Burnley R., Lascelles G., Mediator Confidentiality, Conduct and Communications, 2004, 13` <http://www.cedr.-

com/library/articles/Mediator_confidentiality_SJBerwin.pdf>.
6 The Symposium on Standards of Practice (ABA House of Delegates),  Model Standards of Practice for   Family

and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/media-
tion.authcheckdam.pdf>.

7 Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques  and Applications, New
York, London, 2004, 144.
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Diverse ideas are developed regarding the question whether the children should participate in the di-
vorce mediation process or not. Some support the idea that children have the right to know what is going
on, as the separation of the parents puts them into a very uncertain situation. Participation in the mediation
process enables the children to get acquainted with the reasons of ongoing changes. Supporters of chil-
dren’s participation in the mediation process outline that according to the UN Convention about the “Pro-
tection of Children’s Rights” a child has the right to statehis/her own opinion1. The child’s active participa-
tion during the divorce mediation process is foreseen as a logical step as the results of the process will be
finally reflected upon the child. However, it does not necessarily mean that children play a supportive role
in the process in favor of one of the parents. Involving children in the process simplifies the mediator’s and
parties’ task to distribute parental duties and responsibilities between the spouses, as children can participa-
te in setting forth the agreement conditions – the mediation process prioritizes the children’s interests.

Despite the above arguments, a number of authors see the involvement of children in the divorce
mediation process as a non-advisable act; as divorce mediation is an emotional process, children can get
psychologically traumatized. Moreover, they indicate that children’s participation in the mediation process
always involves a risk of being won over by one of the parents.2

The issue of a child’s participation in the mediation process is differently approached in each specific
case. In order to get the child involved in the process, it is necessary to prepare him/her psychologically and,
at the same time, he/she should be of theage to be able to express his/her own opinion in a rational way.3

Children can be differently involved in the mediation process, for example: a) a mediator  talks to a
child at an earlier stage of the process, to get information regarding his/her opinion, attitude or feelings. b) a
child can be periodically involved in the mediation process; c) a child can participate in the entire process
of mediation as an independent party; d) a child can be addressed at the end of the mediation process, when
the agreement is achieved, but the process is not completed yet; e) a child can be involved at the end of the
process in order to introduce the existing situation.4

When the mediator considers that the child’s participation in the mediation process is important, s/he
should agree upon the issue with both parents.

5. Divorce Mediation in Domestic Violation Cases

In order to conduct a successful mediation, two equal and independent parties should participate in
it. This task is especially difficult when the case refers to the divorce mediation where domestic violation
took place.

Domestic violence is often defined as an act of taking control of a spouse by another spouse by me-
ans of physical or psychological violence.5 Therefore, a person being under the partner’s control (especially
when such control lasts for a long time) will definitely be unable to engage oneself in equal negotiations
with him/her. 6 Provided that the termination of relationships does not often mean the termination of violen-
ce – sometimes the latter lasts after the divorce too.7

1 Birnbaum R., The Voice of the Child in Separation/Divorce Mediation and Other Alternative Dispute Resolution
Processes: A Literature Review, 2009,  9,<http://www.justice.gc.ca/eng/rp-pr/fl-lf/divorce/vcsdm-pvem/pdf/-
vcsdm-pvem.pdf>.

2 Ibid, 13.
3 Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques, and Applications,New

York, London, 2004, 161.
4 Ibid.
5 Lowe E. A., Abrams D. N., Should We Mediate Cases Involving Domestic Violence? Oakland County Bar

Association Journal, 2011, 9,https://www.mediate.com/mediator/attachments/28913/DV%20Mediate-Abrams%-
20Lowe.pdf>.

6 Ibid.
7 Harris-Short S., Miles J.,Family Law, Text, Cases, and Materials, New York, 2011, 209.
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It is also noteworthy that conducting the mediation process while the violation is still taking place,
gives an additional opportunity to the oppressor to redo the violence, as s/he gets precise information about
the victim’s location and psychological condition.1

Apart from the above mentioned, a number of scientists believe that conducting divorce mediation
after domestic violence means a factual decriminalization of an act of such violence and may force the vic-
tim to conciliate with the oppressor2. Of course, such attitude is unacceptable and can be understood as a
reason for refusing the mediation.

Eventually, there should be mentioned an opinion according to which the mediators can be incapable
to recognize properly the signs of violence in some of the cases. Therefore, most likely they will not be able
to treat the victim and the oppressor adequately. 3

Notwithstanding the above mentioned, many specialists believe that such problems are met not only
in the mediation process, but also in court trials of divorce cases. They state that mediation is a useful pro-
cess even in the above described cases, because during the court trials and contests, the violence could ea-
sily escalate. Such escalation is absolutely impossible during the mediation process, as -mediation offers
the most secure methodology.4

6. Conclusion

Taking into consideration the above described topics, we can conclude that despite its multiple posi-
tive features, divorce mediation is rather far from its ideal state even in foreign practice.  As a result, we
can see that the successful implementation of this tool in Georgian legislation requires a precise regulation
that would take into account all possible errors. Only a full consideration of foreign experience would enab-
le a proper regulation of divorce mediation through Georgian legislation. Such regulation would lead to a
better dispute resolution and, therefore, to the improvement of Georgian judiciary.

1 Barrett M. J.,  Bates M. C., The Role of Mediation in Divorce and Child Custody Disputes in which Domestic
Violence is Present: A Research Pathfinder, 2004, 3`<http://pegasus.rutgers.edu/~rcrlj/articlespdf/Barrett-
Bates.pdf>.

2 Ibid.
3 Pearson J., Mediating When Domestic Violence Is a Factor: Policies and Practices in Court Based Mediation

Programs, 1995, Wiley Periodicals, 320.
4 Newmark L., Domestic Violence and Empowerment in Custody and Visitation Cases, Madison, 1995, 321.
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nikoloz ComaxiZe

sarCelis uzrunvelyofis RonisZiebebi

saerTaSoriso arbitraJSi

I. Sesavali

Tanamedrove globalizaciis pirobebSi, rodesac ekonomikuri sazRvrebi far-
Tovdeba, qveyanaSi Semodis ucxouri investicia, sul ufro da ufro xSirad Cndeba
ucxouri elementi kerZosamarTlebriv urTierTobebSi, ufro kompleqsuri xdeba
urTierTobebi da kanonmdeblobaSic Cndeba dauregulirebeli sakiTxebi. aqedan ga-
momdinare, am urTierTobaTa monawile mxareebs mieniWaT ufleba Tavad, avtonomiu-
rad moexdinaT maT Soris urTierTobis regulireba. `kompleqsuri urTierToba, sa-
kuTar TavSi uamrav detalsa da riskebs moicavs, risganac dazRveuli aravin aris~ Se-
sabamisad, logikuria, rom amgvari kompleqsuri urTierTobebi, iwvevs azrTa sxvadas-
xvaobas da araerTi davis warmoSobis safuZvelic xdeba1.

`konfliqti nebismieri saxis biznesis Cveulebrivi Tanmdevi problemaa. es iseTi
ramaa, risi Tavidan acilebac SeuZlebelia, Tumca gamklaveba aucilebeli. SedarebiT
lokaluri xasiaTis biznesebi saxelmwifo organoebs, sasamarTloebs mimarTaven da-
vis gadawyvetis moTxovniT. saerTaSoriso doneze ki ukve Tavis Sekaveba xdeba poli-
tikurad, suverenulad erT konkretul qveyanaze mijaWvuli organosTvis uTanxmoe-
bis gadawyvetis mindobisas. Sesabamisad, SedarebiT aralokaluri xasiaTis biznesebma
maTi problemebis gadasaWrelad davis gadawyvetis alternatiul gzebs mimarTes da
saqmeSi saerTaSoriso arbitraJebi CarTes. XX saukuneSi saerTaSoriso savaWro pala-
tis saqmianobam da, agreTve, niu-iorkis 1958 wlis konvenciis mier saarbitraJo ga-
dawyvetilebaTa ucxo qveyanaSi aRsrulebis SesaZleblad qcevam es instituti kidev
ufro warmatebuli gaxada~.2

amis dasturad Tundac londonis saerTaSoriso saarbitraJo sasamarTlos sta-
tistika SegviZlia moviSvelioT. 2012 wels 265-jer iqna mimarTuli zemoaRniSnuli
arbitraJisTvis davis mosagvareblad da, wina welTan SedarebiT, 18,3%-iani zrdac
aRiniSneboda. am davebs Soris 11.5%-Si sadavo Tanxa 20 milion aSS dolars aRematebo-
da, xolo 29% konkretuli qmedebis Sesrulebis davaldebulebas iTxovda.3 Sesabami-
sad, msxvili biznesebi sakmaod aqtiurad iyeneben sakuTari davebis gadasawyvetad am
instituts. analogiuri tendencia SeiniSneba parizSi arsebul saerTaSoriso savaWro
palatis arbitraJSi, romelic erT-erT yvelaze popularul instituts warmoadgens.
2012 wels maT 759-ma mosarCelem mimarTa (1999 wels 529-m da sul 269 gadawyvetileba
iqna gamotanili)4.

saarbitraJo SeTanxmebis dadeba da davis arbitraJisTvis gadacema sulac ar
niSnavs, rom davis monawile mxare keTilsindisierad moiqceva. piriqiT, Tuki mxare
acnobierebs sakuTari gamarjvebis Sansebis simcires is Seecdeba gaaWianuros proce-
si, xeli SeuSalos meore mxares mtkicebulebis mopovebaSi da a.S. Sesabamisad, mosar-

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2009, 24.
2 Thirgood R., International Arbitration: The Justice Business, Journal of International Arbitration, 21, 2004, 341.
3 The London Court of International Arbitration  (SemdgomSi – LCIA) Rules, <http://www.lcia.org//media/-

download.aspx?MediaId=261>.
4 International Chamber of Commerce (SemdgomSi – ICC) Statistics, <http://www.iccwbo.org/Products-and-

Services/Arbitration-and-ADR/Arbitration/Introduction-to-ICC-Arbitration/Statistics>.
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Cele mxare saWiroebs garkveul daxmarebas arbitraJisgan, raTa igi gaumklavdes meo-
re mxaris mier Seqmnil winaaRmdegobebs. amgvar saSualebas sarCelis uzrunvelyofis
RonisZiebebi warmoadgens, rac arc sasamarTlo sistemisTvis aris ucnobi1.

mocemuli samagistro naSromi swored saerTaSoriso komerciul arbitraJSi ga-
moyenebad sarCelis uzrunvelyofis saSualebebs exeba.

Temis struqtura or ZiriTad nawilad iyofa. pirveli Seexeba Tavad moTxovnis
uzrunvelyofaTa saSualebebs, maT definicias, miReba-damtkicebis procedurebs sa-
erTaSoriso komerciuli arbitraJebis mier. am nawilSi iqneba ganxiluli, Tu ra saxis
uzrunvelyofis RonisZiebebi arsebobs, ra winapirobebi aqvs maT miRebas da ra miz-
nebs emsaxurebian, aseve, gamoikveTeba maTi miRebis procesSi warmoSobili calkeuli
problemebi.

vinaidan naSromi moicavs saerTaSoriso komerciul arbitraJebs, mniSvnelova-
nia imis Sefaseba, Tu rogor xdeba maT mier miRebul gadawyvetilebaTa aRsruleba uk-
ve im qveyanaSi, sadac realurad unda ganxorcieldes uzrunvelyofis RonisZiebebi.
aqedan gamomdinare, Temis meore nawili eTmoba arbitraJis mier gamoyenebul sarCe-
lis uzrunvelyofis RonisZiebaTa cnoba-aRsrulebis sakiTxebs, saerTaSoriso kon-
venciaTa da qarTuli kanonmdeblobis analizis safuZvelze.

naSromSi yuradReba ar aris gamaxvilebuli erT romelime saarbitraJo palata-
ze, aramed xdeba zogadi mimoxilva sxvadasxva saerTaSoriso arbitraJebisa. Tumca,
Tavisi mniSvnelobidan da SedarebiT detaluri regulirebis qonidan gamomdinare,
ufro didi yuradReba eTmoba gaeros saerTaSoriso savaWro samarTlis komisiis mier
SemuSavebul 1985 wlis modelur kanons 2006 wlis cvlilebebis gaTvaliswinebiT.

naSromis mizani ar aris qarTuli samarTlis analizi da misi problemebis kvle-
va, Tumca, vinaidan Tema gankuTvnilia Tbilisis saxelmwifo universitetisTvis, cal-
ke Tavad iqna gamoyofili mokle mimoxilva saqarTveloSi arsebuli mdgomareobisa.
konkretulad ki ganxiluli iqneba, gamosayenebeli procesualuri samarTlis arCevis
SemTxvevaSi, ra uflebamosilebebi eqneba arbitraJs da agreTve ucxo qveyanaSi miRe-
buli gadawyvetilebebi, sarCelis uzrunvelyofis RonisZiebaTa gamoyenebisa, rogor
unda aRsruldes saqarTveloSi.

II. sarCelis uzrunvelyofis RonisZiebaTa miReba

1. uzrunvelyofis RonisZiebaTa definicia da mniSvneloba

gaeros saerTaSoriso savaWro samarTlis komisiis2 modeluri kanoni amgvarad
axdens sarCelis uzrunvelyofis RonisZiebaTa definicias: `sarCelis uzrunvelyo-
fis RonisZieba aris nebismieri droebiTi zoma, romelic SeiZleba gamocemul iqnas
gadawyvetilebis an sxva saxiT, da romlis funqciaa arsebuli mdgomareobis SenarCu-
neba, mxarisaTvis an warmoebisTvis zianis miyenebis Tavidan acileba, aqtivebis da
mtkicebulebebis SenarCuneba sanam ZiriTadi gadawyvetileba ar iqneba miRebuli~.3

Sesabamisad, uzrunvelyofis RonisZiebebi iseTi droebiTi zomebia, romelTa mi-
zanicaa ZiriTadi gadawyvetilebis gamotanamde ar misces mopasuxe mxares Tavisi upi-
ratesi mdgomareobis borotad gamoyenebis ufleba da Seqmnas an SeinarCunos imgvari
mdgomareoba, rom saboloo gadawyvetilebas gaaCndes mniSvneloba ganmcxadebeli mxa-
risaTvis.

1 mag., sarCelis uzrunvelyofis RonisZiebebs iTvaliswinebs saqarTvelos samoqalaqo
saproceso kodeqsis (SemdgomSi – sssk) 191-e – 1991-e muxlebi.

2 United Nations Commission on International Trade Law (SemdgomSi – UNCITRAL).
3 UNCITRAL Model Law on International Commercial Arbitration, Article 17, <http://www.uncitral.-

org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf>.
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amJamad, uzrunvelyofis RonisZiebebis gamoyenebis TxovniT dRiTidRe ufro da
ufro meti mxare mimarTavs da amgvari tendencia gasagebicaa. Tuki mopasuxe mxare mo-
axerxebs da, magaliTad, mtkicebulebebs gaanadgurebs, im qonebas gaasxvisebs, romel-
zec Semdeg aRsruleba unda moxdes, am SemTxvevebSi, bunebrivia, procesi meore mxari-
saTvis azrs dakargavs, vinaidan an imdenad garTuldeba mtkicebis procesi, rom, faq-
tobrivad, SeuZlebeli gaxdeba davis warmatebiT dasruleba, an sarCelis dakmayofi-
lebis SemTxvevaSi ver moxdeba aRsruleba. amgvari Sedegi arc modave mxares da arc
Tavad arbitraJs awyobs, vinaidan am ukanasknelma erTgvari konkurencia unda gauwios
sasamarTlos, gauwios ra mxareebs ufro efeqturi `momsaxureba~, rac warmoudgeneli
iqneba, xels ver Seuwyobs mxareebs verc saqmis obieqtur, yovelmxriv ganxilvaSi da
Semdgomac mis mier gamotanil `samarTlian~ gadawyvetilebas  ar eqneba araviTari
mniSvneloba. aqedan gamomdinare, TiTqmis yvela saarbitraJo reglamenti, qveynis ka-
nonmdebloba Tu saerTaSoriso konvencia, romelic exeba davis am alternatiuli me-
TodiT ganxilvas, iTvaliswinebs uzrunvelyofis RonisZiebebsac.1

sakiTxis aqtualurobidan gamomdinare, sakmaod didi dro dauTmo masze muSao-
bas gaeros saerTaSoriso savaWro samarTlis komisiam, es sakiTxebi reformisTvis
1999 wlis samuSao jgufma moamzada da arsebuli praqtikis, problemebis Seswavlisa
da maTi gadaWris gzebis mravalwliani ganxilvis Semdeg 2006 wels Seitana cvlile-
bebi.2

2. sarCelis uzrunvelyofis RonisZiebaTa saxeebi

aRsaniSnavia, rom saarbitraJo sarCelis uzrunvelyofis RonisZiebebi moicavs,
agreTve, mtkicebulebis uzrunvelyofasac. magaliTad UNCITRAL-is modeluri kano-
ni RonisZiebaTa saxeebis CamonaTvalSi mtkicebulebaTa Senaxvis RonisZiebebsac Sei-
cavs. analogiuri muxli pirdapiraa gadmotanili saqarTvelos kanonSic `arbitraJis
Sesaxeb~ da iuridiul literaturaSic, sadac ki RonisZiebaTa funqciebsa da saxeebs
exeba Tema, aerTianeben mtkicebulebaTa uzrunvelyofasac.3

samarTlebriv Tu materialur winapirobaTa ganxilvis Semdeg, mniSvnelovania,
aseve, imis gansazRvra Tu risi molodini SeiZleba hqondes, ganmcxadebels, anu kon-
kretulad ra saxis uzrunvelyofa SeuZlia miiRos arbitraJisgan, raTa ufro sworad
da efeqturad moaxdinos misTvis sasurveli RonisZiebis SerCeva. Sesabamisad, naSro-
mis es Tavi eTmoba, sarCelis uzrunvelyofis RonisZiebaTa klasifikacias.

saarbitraJo reglamentebi uzrunvelyofis RonisZiebaTa klasifikacias deta-
lurad ar axdens4. magaliTad, ICC-is saarbitraJo wesebi Seicavs pirobas, rom arbit-
raJs SeuZlia gamoiyenos `nebismieri uzrunvelyofis~ RonisZieba, romelsac is miiC-

1 Ferguson S.M., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.

2 United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.org/-
pdf/english/yearbooks/yb-2002-e/yb_2002_e.pdf>.

3 gansxvavebiT saqarTvelos samoqalaqo saproceso kodeqsisgan, romlis me-14 Tavi
`,mtkicebulebaTa uzrunvelyofas aregulirebs~, xolo 23-e ki sarCelis uzrunvelyofis
RonisZiebebs moicavs, romelTa ZiriTadi arsi imgvari mdgomareobis Seqmnaa, rom
gadawyvetilebis aRsruleba SeuZlebeli anda rTuli ar gaxdes.

4 amgvari midgoma misaRebia sasamarTlo sistemisTvisac. marTalia, saqarTvelos samoqa-
laqo saproceso kodeqsis 198-e muxli akeTebs CamonaTvals sarCelis uzrunvelyofis
RonisZiebebisa, Tumca Seicavs frazas `SeiZleba iyos~ da agreTve, muxlis me-3 nawiliT
mosamarTleebs SeuZliaT Sexedulebisamebr sxva RonisZiebebic gamoiyenon, Tuki amis
aucilebloba arsebobs. Sesabamisad, arc saproceso kanonmdeblobisTvisaa damaxasia-
Tebeli detaluri da amomwuravi CamonaTvalis gakeTeba moTxovnis uzrunvelyofis
RonisZiebebisa, radgan aman SesaZloa xeli SeuSalos procesis efeqturobas.
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nevs saWirod da yvelaze efeqturad dasaxuli miznis misaRwevad.1 analogiuri daT-
qmaa gakeTebuli stokholmis mudmivmoqmedi arbitraJis reglamentSic.2

nebismieri saarbitraJo reglamenti, romelic axdens saxeebis CamoTvlas an zo-
gad klasifikacias, sarCelis uzrunvelyofis RonisZiebebTan mimarTebiT, Seicavs
daTqmas, rom arbitraJs SeuZlia gamoiyenos is uzrunvelyofis RonisZieba, romelic
gaTvaliswinebuli ar aris, Tumca, calkeuli garemoebebidan gamomdinare, miznis mi-
saRwevad gamosadegad miiCneva. Sesabamisad, reglamentebi, ZiriTadad, frTxil midgo-
mas irCeven da am klasifikacias magaliTis Cvenebis TvalsazrisiT akeTeben3 da ara im
mizniT, rom mxareebs limiti dauweson xelSekrulebiT sxva ramis argaTvaliswinebis
SemTxvevaSi mxolod es saxeebi gamoiyenon. arbitraJs amgvari midgomiT ufro didi
Tavisufleba eqneba daeyrdnos Tavis Sexedulebas, mxareTa nebas da, amasTanave, amgva-
ri regulireba gzas tovebs reglamentebis SesabamisobaSi iyos, ar ewinaaRmdegebodes
UNCITRAL-is modelur kanons.4

erTgvarovani CamonaTvali sarCelis uzrunvelyofis RonisZiebebisa ar arse-
bobs. sxvadasxva reglamentebi da kanonmdebloba iTvaliswinebs am sakiTxis sxvadas-
xvagvarad Camoyalibebas. Tavad UNCITRAL 2006 wels cvlilebebis ganxorcielebamde
RonisZiebebs or ZiriTad kategoriad ganixilavda. pirveli maTgani mxarisaTvis anda
saarbitraJo ganxilvisaTvis zianis miyenebisgan Tavis acilebis mizans isaxavs, xolo
meore emsaxureba imgvari mdgomareobis Seqmnas, rom saarbitraJo gadawyvetileba
Semdgom aRsrulebadi iyos5. 2006 wels, ukve saboloo reformebis Sedegad, modelur
kanonSi gaCnda da Semdegnair klasifikacias gvTavazobs6:

a) RonisZiebebi, romelTa mizania saboloo saarbitraJo gadawyvetilebis
gamotanamde pirvandeli mdgomareobis SenarCuneba an aRdgena

magaliTisTvis, mopasuxe mxares SesaZloa ubrZanon calkeul qmedebaTa ganxor-
cieleba, rogoricaa xelSekrulebis Sewyveta, sadavo inteleqtualuri sakuTrebis
obieqtebis gamoyenebisgan Tavis Sekaveba. ICC-is arbitraJs araerTxel gaucia agreT-
ve brZaneba mopasuxe mxaris mier xelSekrulebiT nakisri valdebulebebis Sesrulebis
gagrZelebis Taobaze, miuxedavad imisa, rom mopasuxe am xelSekrulebas gauqmebulad
miiCnevda da Sesruleba Sewyvetili hqonda.7

b) RonisZiebebi, romelTa mizania meore mxarisaTvis anda TviT saarbitraJo
warmoebisTvis zianis miyenebis Tavidan acileba

amgvar RonisZiebebs SeiZleba mivakuTvnoT malfuWebadi produqtebis gayidva,
agreTve, konfidencialuri informaciis gaumJRavneblobaze davaldebuleba.

1 ICC Arbitration Rules Article 28.1, <http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR/-
Arbitration/ICC-Rules-of-Arbitration/>.

2 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce Article 32.1,
<http://www.sccinstitute.com/filearchive/3/35894/K4_Skiljedomsregler%20eng%20ARB%20TRYCK_1_10092
7.pdf>.

3 UNCITRAL-is modeluri kanonic da saarbitraJo wesebic Seicavs uzrunvelyofis Ro-
nisZiebaTa saxeebis CamonaTvals, Tumca am CamonaTvalis gakeTebamde gvxvdeba fraza: “for
example and without limitation to” (magaliTad da SezRudvis gareSe).

4 Gusy M., Hosking J, Schwarz F., A Guide to the ICDR International Arbitration Rules, 2011, 204. G
5 United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.-

org/pdf/english/yearbooks/yb-2002-e/yb_2002_e.pdf>.
6 kategoriebi mocemulia UNCITRAL-is modelur kanonSi (17.2), iseve rogorc missave saar-

bitraJo wesebSi (26.2).
7 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of

International Law, 28, 2003, 1059.
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g) RonisZiebebi, romelTa mizania im aqtivebis SenarCuneba, romelTa mierac
moxdeba Semdgom saboloo gadawyvetilebis aRsruleba

rodesac mxare arbitraJSi ayenebs moTxovnas calkeul nivTze anda fulad Tan-
xaze, mis interesebSia, rom es nivTi mopasuxe mxaris sakuTrebaSi darCes, raTa Sem-
dgom aRsrulebis SeuZleblobis sakiTxi ar wamoiWras. magaliTisTvis, Senoba-nagebo-
bis procesis dasrulebamde dayadaRebiT, Seiqmneba is mdgomareoba, rom mopasuxe am
qonebis Tavidan moSorebas ver SeZlebs da sarCelis dakmayofilebis SemTxvevaSi ad-
vilad moaxdens Tavis sakuTrebaSi gadmotanas.

d) RonisZiebebi, romelTa mizania davasTan dakavSirebuli mtkicebulebebis
Senaxva da SenarCuneba

amgvar RonisZiebaTa magaliTebi SeiZleba moicavdes:
Senobis, samSeneblo nagebobis naxvisa da detaluri daTvalierebis organizebas,

raTa moxdes angariSis Sedgena an calkeul sakiTxTan dakavSirebiT eqspertis mowve-
vis organizeba da misi daskvnis momzadebisTvis uflebis micema.

klasifikaciebis Seqmnasa da saxeebis CamoTvlas gansakuTrebuli praqtikuli
datvirTva ar gaaCnia, maTi erTaderTi mizania, mxareebsa da arbitraJs ubralod Ses-
Tavazos calkeuli mniSvnelovani kategoriebi. Tavad mxareebs Tavisuflad SeuZliaT
TviTonve gaakeTon amomwuravi CamonaTvali RonisZiebebisa, romelTac TviTon miiC-
neven saWirod da gamoricxon romelime saxis RonisZiebaTa gamoyeneba1.

3. uzrunvelyofis RonisZiebaTa gamoyenebis Taobaze
arbitraJis uflebamosilebis samarTlebrivi wyaroebi

arbitraJi ar aris sasamarTlo, sadac saproceso kodeqsSi detalurad iqneba ga-
werili, Tu rodis, ra SemTxvevaSi da ra saxis uzrunvelyofis RonisZiebebis gamoyene-
baa dasaSvebi. arbitraJs SesaZloa araerTi wyarodan hqondes miniWebuli Sesabamisi
uflebamosileba, rogoricaa samarTlebrivi aqtebi da davis monawile mxareTa SeTan-
xmebebi. Sesabamisad, uzrunvelyofis RonisZiebis gamoyenebamde unda iqnes Seswavli-
li da dadgenili ramdenad aqvs am konkretul arbitraJs, am zomebis miRebis ufleba-
mosileba da romeli wyarodan.

a) mxareTa SeTanxmeba

nebismieri davis ganxilvisTvis sasamarTlo warmoadgens kompetentur saSualebas
da, zogadad, Tuki mxareTa Soris nebismieri saxis davaa pirvel rigSi mosagvareblad swo-
red mas mimarTaven. amgvari ufleba nebismieri pirisaTvis gaTvaliswinebulia rogorc
saproceso kanonmdeblobiT, ise konstituciiTa da saerTaSoriso konvenciebiT.

Tumca, im SemTxvevaSi, Tu arsebobs mxareTa Soris Sesabamisi SeTanxmeba, rom maT
Soris konkretuli samarTlebrivi urTierTobidan warmoSobili dava gansaxilvelad
gadaeces ara sasamarTlos, aramed davis ganxilvis erT-erT alternatiul meqanizms,
arbitraJs, am SemTxvevaSi sasamarTlos kompetencia TavisTavad gamoiricxeba da ar-
bitraJi gaxdeba davis mogvarebis ZiriTadi saSualeba.

saarbitraJo SeTanxmebas gaaCnia arsebiTi da damatebiTi pirobebi. pirvelis ga-
reSe saarbitraJo SeTanxmebas, ar gaaCnia samarTlebrivi Zala, xolo meore, ZiriTa-
dad, emsaxureba davis ganxilvis imgvari procedurebis Camoyalibebas, rogoric mxa-
reebisTvis ufro misaRebi da moqnilia.

1 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
l’Arbitrage Bulletin, 25, 2007, 473.
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saarbitraJo SeTanxmeba, romliTac mxareebi gadascemen davas gansaxilvelad,
unda Seicavdes daTqmas, romelSic naTlad da garkveviTaa miTiTebuli is individua-
luri urTierToba, romlis safuZvelzec warmoSobili dava gadaecema arbitraJs da
agreTve, bunebrivia, is konkretuli arbitraJi, romlis meSveobiTac mxareebs surT
davis mogvareba. Sesabamisad, aucilebelia davisa da arbitraJis individualizacia
da es warmoadgens arsebiT pirobas SeTanxmebisa.1

Tumca, iqidan gamomdinare, rom arbitraJi warmoadgens alternatiul davis gan-
xilvis meqanizms, mas gaaCnia calkeuli Taviseburebebi rac upiratesobas uqmnis mas sasa-
marTlosTan mimarTebiT da es upiratesobebi imaSic gamoixateba, rom SesaZlebelia Se-
Tanxmebis safuZvelze Camoyalibdes yvela is wesi, materialuri, gamosayenebeli, samar-
Talze miTiTeba iqneba Tu proceduruli norma, romelsac unda mihyves arbitraJi da ga-
moiyenos saqmis ganxilvisas.

garda zemoaRniSnuli arsebiTi pirobebisa, saarbitraJo SeTanxmeba rogorc wesi,
Seicavs: `1. miTiTebas saarbitraJo ganxilvis adgilze; 2. miTiTebas arbitrta kvalifika-
ciis, aseve maTi daniSvnisa da acilebis procedurebis Sesaxeb; 3. saarbitraJo ganxilvis
procedurebis gansazRvras 4. gamosayenebel materialur samarTalze miTiTebas 5. saar-
bitraJo gadawyvetilebis gamotanisa da misi koreqtirebis proceduras~.2

nebismieri saarbitraJo wesebi pirdapir miuTiTebs mxareTa nebis prioritetulo-
baze, rodesac saqme uzrunvelyofis RonisZiebaTa gamoyenebas exeba. magaliTad, ICC aZ-
levs ra uflebas arbitraJs gancxadebis SemTxvevaSi gamoiyenos uzrunvelyofis Ronis-
Zieba, Seicavs frazas `Tuki mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli~3

msgavsi daTqma gvxvdeba agreTve UNCITRAL-is modelur kanonSi, romlis me-17 muxli pir-
dapir miuTiTebs, rom `Tuki mxareebma SeTanxmebiT sxva ram ar gaiTvaliswines, arbitraJs
SeuZlia erT-erTi mxaris gancxadebiT gamoiyenos uzrunvelyofis RonisZieba~4 nebismie-
ri saarbitraJo reglamenti, Tu qveynis Sida kanonmdebloba, romelmac modeluri kano-
nis miReba moaxdina, sakiTxis analogiur mowesrigebas Seicavs. aqedan gamomdinare, SeiZ-
leba iTqvas, rom mxareebi uflebamosilni arian aRWurvon arbitrebi moTxovnis uzrun-
velsayofad calkeuli zomebis misaRebad, anda saerTodac CamoarTvan maT msgavsi ufle-
ba. aseve, SesaZlebelia, saarbitraJo SeTanxmebiT ganisazRvros detalurad, Tu ra pro-
ceduraa saWiro, ra materialuri winapirobebia imisaTvis, rom arbitraJma daakmayofi-
los zomebis miRebaze mxaris moTxovna da, agreTve, konkretulad ra saxis zomebis gamo-
yeneba aris dasaSvebi maT Soris davis ganxilvis dros.5

b) saarbitraJo wesebi, reglamenti

dRevandeli mdgomareobiT, TiTqmis yvela saarbitraJo reglamenti iTvaliswi-
nebs sarCelis uzrunvelyofis RonisZiebebis gamoyenebis SesaZleblobas saerTaSori-
so saarbitraJo ganxilvis dros. bunebrivia, arbitraJis konsensualuri xasiaTidan
gamomdinare, upiratesoba am sakiTxSi mxareTa nebas eniWeba da ara reglaments. Tumca
Tuki mxareebma pirdapir ar gamoricxes, anda saerTod araferi miuTiTes sarCelis
uzrunvelyofis zomebTan mimarTebiT, arbitraJs Tavad misi reglamenti aRWurvavs
uflebamosilebiT imoqmedos Sesabamisi gancxadebis arsebobisas.6

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2009, 174.
2 iqve, 175.
3 ICC Arbitration Rules 28.1.
4 UNCITRAL Model Law Article 17.
5 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de

l’Arbitrage Bulletin, 25, 2007, 473.
6 zemoT ganxilul iqna Sesabamisi pirobebi ICC-sa da UNCITRAL-is saarbitraJo wesebSi, rom

mxareTa SeTanxmebas upiratesoba aqvs saarbitraJo reglamentebTan mimarTebiT arbit-
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dRevandeli mdgomareobiT gavrcelebuli saerTaSoriso arbitraJebi, Tundac
iseTebi, rogoricaa londonis, parizisa Tu stokholmis. detalur regulacias ar Se-
icavs sarCelis uzrunvelyofis RonisZiebebTan mimarTebiT, mxolod iZleva zogad
definicias, xazs usvams rom mxareTa SeTanxmeba gadamwyvet rols asrulebs am Ronis-
ZiebaTa gamoyenebisas, da zogad daxasiaTebas gvTavazobs im saxeebis, romelTa gamo-
yenebac SesaZlebelia.

SedarebiT detaluri mowesrigeba gvxvdeba am sakiTxis UNCITRAL-is saarbitraJo
wesebSi1.

saWiroa, ganvasxvaoT UNCITRAL-is modeluri kanoni missave saarbitraJo wese-
bisgan. marTalia, orive erTi komisiis mieraa SemuSavebuli, gadasinjvac TiTqmis erT
periodSi moxda2 da orive maTgani saarbitraJo davebis ganxilvas exeba, Tumca sxvaoba
maT Soris sakmaod didia, gansakuTrebiT ki uzrunvelyofis RonisZiebebTan mimarTe-
biT. modeluri kanoni gamiznulia qveynebisken, Seicavs normebs, romelTa qveynebis
kanonmdeblobaSi asaxvis Semdegac moxdeba harmonizacia da gansxvavebuli iurisdiq-
ciebi nakleb problemas Seuqmnis davis mxareebs; saarbitraJo wesebi ki komisiis mier
SemuSavebuli procedurebia, romlebzec mxareebis mier miTiTebis SemTxvevaSi, mox-
deba maTi amoqmedeba da davis procedurebad gamoyeneba, anu realurad wesebze miTi-
TebiT mxareebi gamoTqvamen survils, yvelaferi rac gaTvaliswinebulia avtomatu-
rad Caidos maT saarbitraJo SeTanxmebaSi. Sinaarsobrivi TvalsazrisiTac sxvaoba ar-
sebobs, magaliTad: modeluri kanoni awesrigebs mopasuxe mxaris monawileobis gareSe
(“ex parte”) miRebul gadawyvetilebebs RonisZiebaTa gamoyenebis Taobaze, saarbitraJo
wesebi – ara, analogiuri mdgomareobaa uzrunvelyofis RonisZiebis Sesaxeb gadawyve-
tilebaTa aRsrulebis mowesrigebazec.3

saarbitraJo reglamenti SesaZlebelia mxareTa SeTanxmebas davukavSiroT: Tuki
mxareebi damatebiT pirobebs ar deben saarbitraJo SeTanxmebaSi da ubralod miuTi-
Teben, rom surT romelime konkretulma arbitraJma ganixilos maTi dava, iTvleba
rom isini iziareben reglamentiT dadgenil wesebs da gamoTqvamen survils maT Soris
warmoSobili dava swored am wesebis Tanaxmad gadawydes.

3.1. “lex arbitri“ – arbitraJis mier gamosayenebeli samarTali

mxareebma, SesaZloa, detalurad moawesrigon maT Soris davis ganxilvis proce-
durebi an saerTod ar gaiTvaliswinon msgavsi sakiTxi ise miandon dava gansaxilvelad
arbitraJs, romelsac, Tavis mxriv, SesaZloa gaaCndes imgvari reglamenti, romelSic
saerTod ar aris mowesrigebuli sarCelis uzrunvelyofis RonisZiebaTa miReba-gamo-
yenebis sakiTxebi. am SemTxvevaSi, arbitraJs unda gaaCndes damatebiTi wesebi, rome-
lic daexmareba mxareebs dasaxuli problemebis gadaWraSi. Sesabamisad, saWiroa saqme-
Si CaerTos samarTlebrivi normebi, romlebic procesualurad ufro detalur regu-
laciebs SesTavazebs mxareebs. saerTaSoriso arbitraJisTvis gamosayenebeli samar-

raJis moTxovnis uzrunvelyofis RonisZiebebiT aRWurvisas. analogiuri pirobebia mo-
cemuli LCIA da ICDR wesebSic.

1 UNCITRAL Arbitration Rules – 1976 wels SemuSavebuli saarbitraJo wesebia, romelTa
saboloo gadasinjva 2010 wlis agvistoSi moxda,<http://www.uncitral.org/uncitral/en/uncitral_texts/-
arbitration/2010Arbitration_rules.html>.

2 modelur kanonSi cvlilebebi Sesulia 2006 wels, xolo saarbitraJo wesebSi 2010 wels.
3 Tucker A.L., Interim Measures under Revised UNCITRAL Arbitration Rules: Comparison to Model Law

Reflects both Greater Flexibility and Remaining Uncertainty, Arbitration Brief, Vol. 1. Issue 2, 2011,
<http://digitalcommons.wcl.american.edu/ab/?utm_source=digitalcommons.wcl.american.edu%2Fab%2Fvol1%2
Fiss2%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages>.
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Tali SesaZloa aregulirebdes arbitrTa Semadgenlobis formirebisa da saarbitra-
Jo proceduraTa warmarTvis wess (“lex arbitri”).1

erT-erTma mosamarTlem “lex arbitri”-s definicia Semdegnairad moaxdina:
`ras warmoadgens saarbitraJo davis maregulirebeli samarTali? rogorc mas

calkeuli avtorebi axasiaTeben, es im normaTa krebulia, romelic saarbitraJo gan-
xilvas aregulirebs im sakiTxebis gareT, rac mxareTa SeTanxmebiT da neba-surviliT
ar aris gaTvaliswinebuli. saarbitraJo ganxilvis proceduraTa maregulirebeli sa-
marTali moicavs iseT sakiTxs, rogoricaa sarCelis uzrunvelyofis RonisZiebaTa ga-
moyeneba (mag: saqonlis Senaxvis Taobaze mxaris davaldebuleba), wesebs, romlis saSu-
alebiTac sasamarTlos SeuZlia daxmareba gauwios calkeul SemTxvevaSi arbitraJs
(mag: Tuki sxva saSualeba ar aris sasamarTlom moaxdinos arbitraJis formirebisas
carieli adgilis Sevseba) da wesebs, romlis drosac mosamarTles SeuZlia zedamxed-
veloba gauwios arbitraJs (mag: daiTxovos igi cudi yofaqcevis gamo (misconduct)~.2

`arbitraJis gamosayenebel saproceso samarTalTan mimarTebiT, TiTqmis yvela
qveynis kanonmdebloba iTvaliswinebs e.w. `adgilmdebareobis Teorias~3, romlis Ta-
naxmadac arbitraJi iyenebs im qveynis samarTals, romelSic mimdinareobs davis gan-
xilva. SesaZloa, procesualuri samarTali gansxvavebuli iyos imisgan, rac davis ma-
terialur-samarTlebriv aspeqtebs aregulirebs. saerTaSoriso saarbitraJo praqti-
kaSi sakmaod iSviaTia SemTxvevebi, rodesac mxareebma, romelime qveynis saproceso sa-
marTalze miuTiTon, Sesabamisad, zemoaRniSnuli Teoria aqtiurad gamoiyeneba~.4

rogorc zemoT aRvniSne, saarbitraJo reglamentebi sakmaod mwir regulacias
Seicavs uzrunvelyofis RonisZiebebTan mimarTebiT da agreTve didi Sansia arc mxa-
reebisgan miviRoT detalurad gawerili procedurebi. aqedan gamomdinare, araa gamo-
ricxuli am sakiTxTan mimarTebiT xSirad dagvWirdes gamosayenebeli saproceso sa-
marTlis normebis gamoyeneba.

4. sarCelis uzrunvelyofis RonisZiebaTa gamoyenebis
materialur-samarTlebrivi winapirobebi

sarCelis uzrunvelyofis RonisZiebaTa gamoyenebis samarTlebrivi winapirobe-
bi arbitraJs aniWebs uflebamosilebas calkeul SemTxvevaSi miiRos mxaris dasaxma-
reblad garkveuli zomebi. Tumca ras moicavs es `calkeuli SemTxvevebi~ amas ukve ma-
terialur-samarTlebrivi winapirobebi wyvets. Tuki arbitraJi miiRebs uzrunvelyo-
fis zomebs mxolod ganmcxadeblis moTxovnis safuZvelze, es seriozuli safrTxis
winaSe daayenebs mopasuxe mxaris interesebs da, SesaZloa, mniSvnelovani materialuri
zianic ganacdevinos. amis Tavidan asacileblad, arsebobs materialuri winapirobebi
uzrunvelyofis saSualebis gamoyenebisa, rac arbitraJma unda Seamowmos ramdenad
saxezea, sanam romelime zomas gamosayeneblad mimarTavs.

4.1. arbitraJis uflebamosileba

bunebrivia, stokholmis mudmivmoqmedi saerTaSoriso arbitraJi ver miiRebs ga-
dawyvetilebas, Tuki mxareebs parizis arbitraJi eqnebaT miTiTebuli. Tumca dasaSve-
bobis es winapiroba, mxolod am sakiTxs ar exeba. upirveles yovlisa sayuradReboa,

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2009, 365.
2 Redfern A., Hunter M., Law and Practice of International Commercial Arbitration, 4th ed., London, 2004, 80.
3 Seat Theory.
4 Wang W., International Arbitration: The Need for Uniform Interim Measures of  Relief, Brook Journal of

International Law, 28, 2003, 1059.
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xom ar arsebobs saarbitraJo SeTaxnmebis baTilobis safuZveli, garda amisa, zemoT
ukve ganxilul iqna SemTxvevebi, rodesac arbitraJis formireba jer ar iyo momxdari,
Tumca uzrunvelyofis RonisZiebaTa gamoyenebis saWiroeba dgeboda da amis gamo mxa-
reebi calkeuli meqanizmebis amoqmedebis aucileblobis winaSe idgnen, rogoricaa,
magaliTad, rodesac saarbitraJo samdivnos mxolod am konkretuli uflebamosile-
biT aRWurvili arbitris daniSvna uwevda. Sesabamisad, TiTqosda umniSvnelo da ubra-
lo formaluri datvirTvis matarebeli winapiroba xSir SemTxvevaSi sakmaod proble-
mur sakiTxs da Sefasebis sagans warmoadgens, ramdenad aqvs arbitraJs uflebamosi-
leba gamoiyenos uzrunvelyofis RonisZieba da amis gamo, upirveles yovlisa, am uf-
lebamosilebis Semowmeba unda moxdes.1

4.2. mxaris gancxadeba

rogorc modeluri kanoni da UNCITRAL-is saarbitraJo wesebi, ise nebismieri
sxva saarbitraJo kanonmdebloba Tu reglamenti pirdapir miuTiTebs, rom `nebismie-
ri mxaris~ moTxovnis SemTxvevaSi, arbitraJs SeuZlia uzrunvelyofis RonisZiebis ga-
moyeneba. aqedan gamomdinare, SeiZleba davaskvnaT, rom arbitraJs Tavis Sexedulebi-
samebr, Tundac arsebobdes amis realuri saWiroeba, ar SeuZlia gamoiyenos uzrun-
velyofis RonisZieba. bunebrivia, rodesac saarbitraJo ganxilvis qvakuTxeds mxare-
Ta Tanasworoba warmoadgens, da ufro metic, mxareTa neba imdenad mniSvnelovania,
rom swored orive erTad wyvets Tu ra uflebebi SeiZleba hqondes arbitraJs, Tuki
arcerTi mxare ar gamoTqvams survils RonisZiebaTa miRebisa da arbitri TavisiT ga-
dawyvets `daxmareba gauwios~ erT-erT maTgans, amgvari situacia seriozuli saf-
rTxis qveS daayenebs mxareTa SejibrebiTobis princips.

saarbitraJo reglamentebi agreTve miuTiTeben, rom nebismier mxares aqvs uf-
leba mimarTos arbitraJs RonisZiebis gamoyenebis TxovniT da ara konkretulad mo-
sarCeles. im SemTxvevaSi Tuki mxares moTxovna aqvs dayenebuli arbitraJSi, wardgeni-
li aqvs sarCeli, maSin bunebrivia igi aRWurvilia SesaZleblobiT moaxdinos am moTx-
ovnis uzrunvelyofac. Tumca, SesaZlebelia calkeul SemTxvevebSi mopasuxe mxare-
sac mieces amgvari gancxadebis dayenebis ufleba, magaliTad iseT sakiTxebTan mimar-
TebiT, rogoricaa mtkicebulebaTa Senaxvis anda sagarantio Tanxis sadepozito anga-
riSze ganTavsebis Sesaxeb gancxadeba.

4.3. ZiriTadi moTxovnis dakmayofilebis `gonivruli SesaZlebloba2~

amgvari moTxovna pirdapiraa gawerili UNCITRAL-is modeluri kanonis me-17 mux-
lSi: `arsebobs gonivruli SesaZlebloba, rom gamcxadebeli mxaris ZiriTadi moTxov-
na warmatebuli iqneba. am SesaZleblobis gansazRvra ar imoqmedebs arbitraJis dis-
kreciaze Semdgom miiRos nebismieri saxis gadawyvetileba~ amgvari winapiroba arc sa-
samarTloebisTvisaa ucnobi. ufro metic, samuSao jgufma amgvari daTqma swored
sxvadasxva qveynis sasamarTlo sistemaTa da Semdgom ukve saarbitraJo praqtikis mi-
moxilvis Sedegad daawesa.3 bunebrivia, uzrunvelyofis RonisZiebis gamoyenebis Tao-

1 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
l’Arbitrage Bulletin 25, 2007,  473.

2 xSirad, es piroba iuridiul literaturaSi laTinuri terminiT “Fumus boni iuris” aRiniS-
neba, rac pirdapir TargmanSi `sakmaris iuridiul safuZvels” niSnavs.

3 Wong J., The Issuance of Interim Measures in International  Disputes: A Proposal Requiring a Reasonable Pos-
sibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33, 2004,
605.
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baze moTxovnis wardgena jer kidev procesis dasawyisSi anda msvlelobis dros xdeba,
Sesabamisad, arbitraJs Sefasebuli ar aqvs ramdenad unda dakmayofildes mxaris Zi-
riTadi moTxovna da am etapze aseTi gadawyvetilebis miReba ar unda moxdes. swored
amitom awesebs yvela kanoni da reglamenti `gonivrul SesaZleblobas~ da pirdapir
miuTiTebs, rom am barieris gadalaxva mxaris mimarT araviTar zegavlenas ar moaxdens
arbitraJis saboloo gadawyvetilebaze. sakmaod rTulia, imis dadgena Tu ras moi-
cavs es winapiroba konkretulad. is seriozul da mniSvnelovan barierad arc unda
iyos ganxiluli, mTavaria, mxaris ZiriTadi moTxovna imdenad absurduli da dausabu-
Tebeli ar iyos, rom sarCelis uzrunvelyofis RonisZiebis amoqmedebis SemTxvevaSi,
erTaderTi Sedegi mowinaaRmdege mxarisTvis zianis miyeneba aRmoCndes saarbitraJo
ganxilvis dasrulebis Semdeg.1

4.4. mniSvnelovani da arakompensirebadi zianis Tavidan acileba

morigi winapiroba, rac uzrunvelyofis RonisZiebaTa daSvebisaTvis gvxvdeba
aris mniSvnelovani da arakompensirebadi ziani. ganmcxadebelma damajerebeli argu-
mentebi unda waradginos saimisod, rom uzrunvelyofis RonisZiebaTa gamouyeneblo-
bis SemTxvevaSi, mas imgvari ziani miadgeba risi kompensaciac, sruli restituciac,
ver moxdeba ZiriTadi moTxovnis dakmayofilebis Semdgom. `praqtikaSi es winapiroba
moicavs im safrTxis gaanalizebas, ris winaSec ganmcxadebeli dgas da Sedarebas im Se-
degebTan, ris winaSec mowinaaRmdege mxare dadgeba.2~

4.5. ganmcxadebeli mxaris mier garantiis wardgena

arbitraJis mier ganmcxadebeli mxarisaTvis garantiis wardgenis moTxovna Se-
saZlebelia, calkeul SemTxvevebSi, erT-erT winapirobas warmoadgendes. `maSin ro-
desac arbitraJs evaleba uzrunvelyofis RonisZiebaTa efeqturobisa da gamosadega-
robis Sefaseba, ganmcxadeblis mier wardgenil sagarantio Tanxas SeuZlia erTgvari
riskis maregulirebeli meqanizmi Seqmnas, arasworad daSvebuli RonisZiebisgan miye-
nebuli zianis asanazRaureblad~.3 am sakiTxze UNCITRAL-is reformaTa samuSao jguf-
ma sakmaod bevri imuSava da gansakuTrebiT didi bWoba gamoiwvia im sakiTxma Tu ramde-
nad saWiroa garantiis wardgenas gancxadeblisTvis savaldebulo xasiaTi miniWeboda,
Tundac meore mxaris monawileobis gareSe gadawyvetilebis (“ex parte”) miRebisas. Tum-
ca, sabolood, im poziciaze Sejerda, rom garantiis wardgenas arasavaldebulo xasi-
aTi etarebina.4

amJamad UNCITRAL-is modeluri kanonis me-17 muxli akisrebs ganmcxadebel mxa-
res aanazRauros yvela is safasuri da ziani rac saxeze ar iqneboda, rom ara sarCelis
uzrunvelyofis RonisZieba. arbitraJs kanoni aniWebs uflebamosilebas ganxilvis ne-
bismier etapze mxares mosTxovos am Tanxis wardgena, Tumca amgvari uflebamosileba
ufro SesaZloa ganvixiloT, rogorc mopasuxe mxaris interesTa dacvis meqanizmi,
rac nebismier etapze SeiZleba amoqmeddes da ara maincdamainc uzrunvelyofis Ro-

1 Wong J., The Issuance of Interim Measures in International  Disputes: A Proposal Requiring a Reasonable
Possibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33,
2004. 618-619.

2 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de l’Arbit-
rage Bulletin 25, 2007,  473.

3 Donovan D.F., The Scope and Enforceability of Provisional Measures in International Commercial Arbitration:
A Survey of Jurisdictions, The Work of UNCITRAL and Proposals for Moving Forward, International
Commercial Arbitration: Important Contemporary Questions, Kluwer, Netherlands 2003, 130.

4 iqve, 131.
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nisZiebaTa gamoyenebis winapiroba, romelic, rogorc dadgenili standarti, mowmdeba
arbitris mier sanam raime gadawyvetilebas miiRebs.

4.6. sxvadasxva angariSgasawevi faqtorebi

is sakiTxi Tu konkretulad ra unda Seamowmos arbitrma da ramdenad ufro Rrma
analizis moxdenaa saWiro, SesaZloa Tavad uzrunvelyofis RonisZiebis xasiaTsa da
mis saxeze iyos damokidebuli. magaliTad, RonisZiebis saxe Tu imdenad mZimea, ro-
gorc saerTaSoriso doneze qonebis yadaRa1, arbitrs ufro meti sifrTxilis gamoCe-
na marTebs mxaris gancxadebis dakmayofilebamde. am sakiTxze saintereso msjeloba
aqvs inglisis sasamarTlos saqmeSi Dadourian Group International Inc. & Ors v Simms & Ors.2

davis dros Camoyalibebul iqna rva gaidlaini, romliTac sasamarTlom unda ixel-
mZRvanelos msgavsi gadawyvetilebis gamotanamde. konktretulad am gaidlainebs mie-
kuTvneba:

1. `nebarTva unda iyos samarTliani da gamosadegi, rac niSnavs, rom yadaRis
efeqturoba garantirebuli unda iyos da ar atarebdes mCagvrel xasiaTs;

2. ganxiluli unda iyos yovelgvari garemoeba da alternativa, adekvaturo-
basTan erTad, raTa gaTvaliswinebul iqnas rogorc ganmcxadeblis, ise mesa-
me pirTa interesebic, romelTa uflebebzec SesaZloa yadaRam zegavlena
moaxdinos;

3. ganmcxadebeli mxaris interesebis Sedareba unda moxdes mopasuxe mxaris in-
teresebTan da, agreTve, nebismier im pirTanac, romelic SesaZloa mogviane-
biT iqnas davaSi CarTuli;

4. ganmcxadebeli moklebuli unda iyos SesaZleblobas, miiRos sakuTari moTx-
ovnis dakmayofileba ufro efeqturi gziT;

5. ganmcxadebelma unda miawodos yvela saWiro informacia da mtkicebuleba
gadawyvetilebis misaRebad, konkretulad ki es informacia SeiZleba exebo-
des im qveynis praqtikas da midgomas, sadac unda moxdes aRsruleba, agreT-
ve, amomwurav informacias dasayadaRebeli aqtivebis, maTi mflobeli pire-
bis Sesaxeb;

6. ganmcxadebelma unda daamtkicos, rom aqtivebi namdvilad arsebobs da is
ucxo qveynis iurisdiqciis qveS eqceva;

7. wardgenil unda iqnes dasabuTeba, rom mopasuxe apirebs dasayadaRebeli aq-
tivebis gasxvisebas;

8. ganmcxadebelma unda Seatyobinos mopasuxes, gancxadebis wardgenis Sesaxeb.
Tuki gancxadebis dakmayofilebis gadaudebeli aucilebloba arsebobs, Se-
saZloa mopasuxes mogvianebiT, Tumca rac SeiZleba swrafad Seatyobinon
gancxadebis arsebobis Sesaxeb~.3

miuxedavad imisa, rom es standartebi dadgenilia ara arbitraJis, aramed sasa-
marTlos mier, realurad is warmoadgens imdenad samarTlian da detalur aRweras
TiToeuli winapirobisa, rom sasurvelia arbitraJebis meirac iqnas gaTvaliswinebu-
li. Tumca, isic aRsaniSnavia, rom aq saqme exeba uzrunvelyofis RonisZiebis erT-erT
yvelaze mkacr da radikalur zomas: saerTaSoriso yadaRas. Sesabamisad, aq gancxade-
bis ganmxilvel pirs didi gulisxmiereba moeTxoveba, raTa ar dairRves mopasuxis in-

1 Worldwide Freezing Order.
2 Falconer C., Bouchenaki A., Protective Measures in International Arbitration, Business Law International, 11,

2010, 183.
3 Dadourian Group v. Simms, <http://archive.onlinedmc.co.uk/Dadourian%20Group%20v.%20Simms.htm>,

[01.07.2013].
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teresebi. marTalia, arbitraJma zedmiwevniT unda Seafasos araerTi sakiTxi, Tumca
yvela RonisZiebis gamoyenebas amdeni winapiroba Tu davuweseT, SesaZloa gadawyveti-
lebis miRebas imdeni dro dasWirdes, rom `gadaudebeli~ RonisZiebebi dagvianebiT
gatardes da amiT ukve ganmcxadeblis interesebs Seeqmnas safrTxe.

5. sarCelis uzrunvelyofis RonisZiebebTan dakavSirebuli
calkeuli problemuri sakiTxebi

5.1. sarCelis uzrunvelyofis RonisZiebaTa gamoyenebis saWiroeba
arbitraJis formirebamde

saarbitraJo gziT davis mogvarebisas sarCelis uzrunvelyofis RonisZiebebTan
mimarTebiT gamoikveTeba problema calkeul sakiTxTa detaluri regulirebis ararse-
bobis gamo. kerZod ki amgvar problemas miakuTvneben im gaurkvevlobas Tu vin unda mii-
Ros gadawyvetileba sarCelis uzrunvelyofis RonisZiebebis gamoyenebisa maSin, rode-
sac arbitraJis formireba jer kidev ar momxdara. es procedura SesaZloa Tveebi gai-
welos, uzrunvelyofis RonisZiebis mTeli arsi ki is aris, rom mxarem saswrafod imoq-
medos da droebiT SeinarCunos is mdgomareoba, romelic Semdgom xels Seuwyobs sabo-
loo Sedegis miRwevaSi. Tuki ganmcxadebeli ramdenime Tve daelodeba arbitrTa SerCe-
vis procesis dasrulebas, araa gamoricxuli lodins azri aRar hqondes.1

aRniSnulma sakiTxma gamoxmaureba hpova araerT saarbitraJo reglamentSi Sesa-
bamisi mowesrigebis SeTavazebis mxriv.

magaliTad aviRoT londonis saerTaSoriso arbitraJisTvis moqmedi wesebi2, mi-
si me-9 muxli iTvaliswinebs calkeul SemTxvevebSi arbitraJis daCqarebuli formi-
rebis procedurebs. Tumca am muxlis mizania Seamciros dadgenili vadebi da amiT uf-
ro efeqturi RonisZiebebi gaataros davis gadawyvetisTvis. uzrunvelyofis zomeb-
Tan dakavSirebiT muxli arafers ambobs da, Sesabamisad, ar warmoadgens dasmuli sa-
kiTxis srulyofilad gadawyvetis gzas. daCqarebulma vadebma SesaZloa dadebiTi ze-
gavlena iqonios ganmcxadebelze, Tumca es sulac ar aris sakmarisi swrafi da efeq-
turi RonisZiebis misaRebad maSin, rodesac mxarisTvis is saswrafo da gadaudebelia.3

1990 wlidan ICC aseve sTavazobs `winasaarbitraJo procedurebs (pre-arbitral refe-
ree Procedure), romelic saSualebas aZlevs arbitrs sxva sakiTxebTan erTad sarCelis
uzrunvelyofis RonisZiebis gamoyenebisa, saarbitraJo ganxilvis dawyebamde. kon-
kretulad ki arbitri uflebamosilia:

1. gamoiyenos nebismieri damcavi RonisZieba, romelic mxares Tavidan aacilebs
saswrafo ziansa da aunazRaurebel danakargebs;

2. daakisros mxares Tanxis gadaxda;
3. ubrZanos mxares Seasrulos mis mier nakisri valdebuleba, maT Soris, moaxdi-

nos xelmowera an miwodeba romelime konkretuli dokumentisa anda uzrun-
velyos am moqmedebis ganxorcieleba sxva piris mier;

4. ubrZanos mxares mtkicebulebaTa Senaxva~.4

imisaTvis, rom mxareebs es procedura gamoiyenebinaT, maT pirdapir unda hqono-
daT saamiso SeTanxmeba: specialuri daTqma saarbitraJo SeTanxmebaSi anda sxva nebis-

1 Ferguson M. S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.

2 LCIA Arbitration Rules.
3 Collins E., Pre-Tribunal Emergency Relief in International Commercial Arbitration, 10 Loyola University

Chicago International Law Review, 10, 2012, 105.
4 ICC Rules for Pre-Arbitral Referee Procedure, Article 2.1
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mieri werilobiTi formiT nebis gamovlenisas, rom Tanaxma iyvnen `winasaarbitraJo
procedurebis~ amoqmedebisa. winaaRmdeg SemTxvevaSi arbitrs, romc gaeca uzrunvel-
yofis RonisZiebis gamoyenebaze brZaneba, mas ar eqneboda mxareTaTvis savaldebulo
Zala. niu-iorkis konvenciis1 Tanaxmad, igi ar ganixileboda saarbitraJo gadawyveti-
lebad da ver moxdeboda misi sasurvel qveyanaSi aRsruleba.

saerTaSoriso savaWro palatam es sakiTxi kidev ufro detalurad da gamarTu-
lad daaregulira 2012 wlidan. daamata ra saarbitraJo wesebs me-5 danarTi e.w. `saar-
bitraJo wesebi gadaudebeli saWiroebisas~2. am ukanasknelis funqcia igivea rac misi
winamorbedis, Tumca misi amoqmedebisTvis mTavaria rom:

1. mxareebs dadebuli hqondeT saarbitraJo SeTanxmeba davis ICC arbitraJis-
Tvis gadacemisa da maTive reglamentis gamoyenebisTvis;

2. mxareebs ar hqondeT pirdapir gamoricxuli me-5 danarTis moqmedeba;
3. mxareebs pirdapir ar hqondeT gaTvaliswinebuli, mowesrigebuli am sakiTx-

ebze ufro detaluri da gansxvavebuli wesebi.3

Sesabamisad, problemis mogvarebis gzebi saerTaSoriso savaWro palatam ukve
saarbitraJo reglamentSive Cado da sakmarisia mxareebis mier am institutisTvis mi-
marTva, rom maT miiRon arbitraJis formirebamde, saWiroebis dadgomis SemTxvevaSi,
swrafi da efeqturi gamosavali.

miuxedavad imisa, rom calkeul institutTagan SemoTavazebulia mcdeloba, ar-
bitraJis formirebamde ipovon uzrunvelyofis RonisZiebis saWiroebaSi myofi mxa-
ris droulad daxmarebisa, SeiZleba iTqvas, es problema bolomde mainc ar aris ga-
daWrili. Sesabamisad, mxareebma Tavad unda gamoiCinon windaxeduleba am SemTxvevaSi
da airCion Semdeg alternativaTagan erT-erTi: detalurad moaxdinon am sakiTxis
regulireba da Sesabamisi asaxva saarbitraJo SeTanxmebaSi anda uzrunvelyofis Ro-
nisZiebis gamoyenebis moTxovniT mimarTon Sesabamis sasamarTlos. winaaRmdeg Sem-
TxvevaSi, Tavisuflad SeiZleba saboloo gadawyvetilebis lodinma saarbitraJo gan-
xilvis dawyebamde dakargos yovelgvari azri.

5.2. mxaris monawileobis gareSe (“ex parte”) uzrunvelyofis RonisZiebis
gamoyenebis Taobaze gadawyvetilebis gamotana

iuridiul literaturaSi sakmaod didi azrTa sxvadasxvaoba aqvs gamowveuli im
sakiTxs, unda hqondes Tu ara arbitraJs ufleba moTxovnis uzrunvelyofaTa gamoye-
nebisa, Tuki am RonisZiebaTa Sesaxeb gadawyvetilebis miRebis procesSi ar iqna mosme-
nili im mxaris pozicia, romlis winaaRmdegac gamoyenebul iqneba es RonisZieba.4

sakmaod kargi argumentebi aqvT am institutis gamoyenebis momxre praqtikos iu-
ristebs, maTi TqmiT am RonisZiebis gamoyenebis aucilebloba dgeba maSin, rodesac mi-
si momTxovni mxaris interesebis dasacavad siswrafis da moulodnelobis efeqti gan-
sakuTrebiT Sedegis momtani iqneba. xolo rac Seexeba mowinaaRmdege mxares, misi in-
teresebi ar Seilaxeba Tuki gancmxadebeli mxare Sesabamis garantias waradgens. “Ex
parte” institutis momxreebi mowinaaRmdege mxaris dacvis garantiad aseve im faqts mi-
iCneven, rom uzrunvelyofis RonisZiebaTa gamoyenebis Sesaxeb gadawyvetilebis miRe-

1 1958 – Convention on the Recognition and Enforcement of Foreign Arbitral Awards - the "New York"
Convention, < http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf>.

2 ICC Arbitration Rules Appendix V - Emergency Arbitration Rules.
3 Emergency arbitrator, <http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/emergency-

arbitrator/>.
4 “ex parte” Interim Measures.
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bis Semdegac SeiZleba mowveul iqnas damatebiTi sxdomebi, romelzec ganxilul iqne-
ba RonisZiebaTa Semcireba an saerTod gauqmeba. 1

Tumca e.w. “ex parte” instituts sakmaod bevri mowinaaRmdegec hyavs. magaliTad,
profesor hans van huTs mTeli statia aqvs miZRvnili “ex parte” gadawyvetilebebisaT-
vis, sadac igi mTel rig mizezebs asaxelebs Tu ratom ar aris mizanSewonili am insti-
tutis gamoyeneba. erT-erT ase mizezad igi institutis Seusabamobas asaxelebs arbit-
raJis konsensualur xasiaTTan, ambobs ra, rom davis alternatiuli ganxilvis es me-
Todi mTlianad mxareTa nebasa da molodinebzea agebuli da `ex parte”-s arseboba ki
mxares am interesebs urRvevs. Sesabamisad, statiaSive aris mocemuli rekomendacia,
modeluri kanoni imgvarad Camoyalibebuliyo, rom mxareebs SeZlebodaT Tavad daewe-
sebinaT mxaris monawileobis gareSe institutis gamoyenebis ufleba da ara piriqiT –
mxareebs dasWirvebodaT am institutis winaswar gamoricxva, raTa romelime maTganis
winaaRmdeg Semdgom ar yofiliyo gamoyenebuli.2 amave statiaSi avtori wers, rom mxa-
ris `zurgs ukan~ miRebuli gadawyvetileba am mxarisTvis miuRebeli iqneba. Sesabami-
sad, modave mxare aucileblad Seecdeba amgvari gadawyvetilebis gasaCivrebas da ne-
bayoflobiTi Sesrulebis SesaZlebloba Tavidanve SegviZlia gamovricxoT. ganmcxa-
debel mxares ki mouwevs sasamarTlos meSveobiT aRsrulebis meqanizmebis gamoyeneba
da Tundac am gziT warmatebis mopovebis SemTxvevaSi imden dros dakargavs, rom `ex
parte~-s momxreTa argumenti `moulodnelobis efeqtis~ gamoyenebiT, azrs kargavs.
rac Seexeba Tavad aRsrulebis instituts, mxaris monawileobis gareSe miRebul ga-
dawyvetilebaTa aRsruleba zogierT samarTlebriv sistemaSi saerTod miuRebelia,
xolo zogierTSi ki daSvebulobis miuxedavad mainc arsebobs garkveuli antipaTia da
eWvi am institutis mimarT. Sesabamisad, mxare, romelic mowinaaRmdegis monawileobis
gareSe miRebul gadawyvetilebas sasamarTloSi saaRsrulebo furclis mosapoveb-
lad waradgens unda iyos mzad imisTvis, rom mosamarTle mkacrad da Zirfesvianad Se-
afasebs, Tu ramdenad iyo daculi TiToeuli procesualuri norma, ramdenad iyo sa-
Wiro amgvari formiT gadawyvetilebis miReba da xom ar aris meore mxaris kanonier
uflebaTa darRveva saxeze, ramac SeiZleba sakmaod didi droc moiTxovos.3

am sakiTxTan dakavSirebiT specialur regulacias gvTavazobs UNCITRAL-is mo-
deluri kanoni (2006 wlis cvlilebebiT),4 romelic iTvaliswinebs e.w. `winaswar brZa-
nebas~5. es ukanaskneli ki swored `ex parte~ RonisZiebis gamoyenebaa Tavisi SinaarsiT,
vinaidan xdeba mxolod ganmcxadeblis argumentaciis mosmena da RonisZiebis gamoye-
nebaze gadawyvetileba miiReba meore mxaris dauswreblad. Tumca, am `winaswari brZa-
nebis~ Tavisebureba isaa, rom igi problemis dauyovnebliv, Tumca droebiT gadaWras
isaxavs miznad. mas vada gasdis 20 dRis Semdeg an im dros rodesac meore mxare saqmeSi
CaerTveba. vadis gasvlis Semdgom arbitraJs SeuZlia ukve gadawyvetilebis saxiT mii-
Ros sarCelis uzrunvelyofis RonisZieba, romelic `winaswar brZanebas~ an adastu-
rebs anda cvlis/auqmebs.6 `winaswari brZaneba~ ar gaicema gadawyvetilebis saxiT (Such
a preliminary order does not constitute an award)7, Sesabamisad, is moqmedebs mxareebs Soris da
misi sasamarTlos meSveobiT iZulebiTi aRsruleba ar moxdeba.

1 Ferguson M. S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions, and Anticipated Results, International Trade Law Journal, 2003, 55.

2 Van Houtte H., Ten Reasons against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20
Arbitration International, Vol. 20, Number I, 2004, 85.

3 Van Houtte H., Ten Reasons against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20
Arbitration International, Vol. 20, Number I, 2004, 85.

4 UNCITRAL Model Law (Revised 2006) Article 17.
5 Preliminary Order.
6 Margaret L.M., The Principles and Practice of International Commercial Arbitration, Cambridge, 2008, 102.
7 UNCITRAL Model Law Article 17C 5.
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5.3 sasamarTlos mier uzrunvelyofis RonisZiebaTa miReba

zogadi wesis Tanaxmad, saarbitraJo SeTanxmebis arseboba gulisxmobs mxareTa
Soris im konkretul davasTan dakavSirebiT sasamarTlosgan gamoricxvas. amgvar daT-
qmas iTvaliswinebs Tundac modeluri kanonis me-8 muxlis pirveli punqti, romelic
avaldebulebs sasamarTlos, Tuki saarbitraJo daTqmas ararad, baTilad miiCnevs, ga-
agzavnos mxareebi arbitraJSi, xolo meore nawili ki arbitraJs uflebas aZlevs ga-
nagrZos saqmis ganxilva da gamoitanos gadawyvetileba miuxedavad imisa, rom sasamar-
TloSi wardgenilia sarCeli.1

sssk-is 186-e muxlis pirveli nawilis `d~ punqtis Tanaxmad: `mosamarTle sarCe-
li Cabarebidan 5 dRis vadaSi ar miiRebs sarCels Tu: mxareebs dadebuli aqvT xelSek-
ruleba, an maT Soris arsebobs SeTanxmeba, rom maT Soris warmoSobili dava gadasawy-
vetad gadaeces arbitraJs~.2 Sesabamisad, Tuki mxareebi SeTanxmebuli arian arbitra-
Jis mier davis ganxilvaze, sasamarTlo davis procesSi ar Caereva da 272-e muxlis sa-
fuZvelze Sewyvets saqmis warmoebas, Tuki erT-erTi mxare mainc mimarTavs mas. analo-
giur daTqmas Seicavs araerTi ucxouri kanonmdebloba. magaliTad, germanuli samo-
qalaqo saproceso kodeqsis 1032-e paragrafis Tanaxmad sasamarTlo dauSveblad
cnobs sarCels iseT davaze romlis Taobazec arsebobs moqmedi saarbitraJo SeTan-
xmeba3. es orive regulacia sityvasityviT gadmoRebulia ucxour gadawyvetilebaTa
cnoba-aRsrulebis Sesaxeb niu-iorkis 1958 wlis konvenciis meore muxlis mesame nawi-
lidan, romlis yvela xelSemkvreli mxare iziarebs amgvar pirobas. absoluturad ga-
saziarebelia is pozicia, rom erT-erTma mxarem romc gadaifiqros Semdeg da sasamar-
TlosTvis mimarTva gadawyvitos misTvis es dauSvebeli unda iyos, da amiT misi kon-
stituciur uflebaTa darRveva sulac ar xdeba, Sesabamisad, `xelSekruleba unda
Sesruldes~ da mxarem unda mimarTos mxolod arbitraJs.4

Tumca, amgvari wesi exeba mxolod davis ZiriTad ganxilvasa da gadawyvetas.
calkeul sakiTxebSi sasamarTlos aqvs kompetencia `Caerios~ saarbitraJo ganxilvaSi
da calkeul sakiTxebze gadawyvetileba TavisiT miiRos. erT-erT amgvar sakiTxs war-
moadgens sarCelis uzrunvelyofis RonisZiebebi. UNCITRAL-is modeluri kanonis me-
17 muxlis me-5 seqcia amgvar regulacias Seicavs: `sasamarTlos aqvs igive ufleba ga-
moiyenos sarCelis uzrunvelyofis RonisZiebebi, rac saerTaSoriso arbitraJTanaa
kavSirSi, ganurCevlad imisa Tu sad imarTeba saarbitraJo ganxilva. Tavisi ufleba
sasamarTlos sakuTari kanonmdeblobis mixedviT SeuZlia gamoiyenos, saerTaSoriso
saarbitraJo ganxilvis specifikis gaTvaliswinebiT~.  amgvari piroba gvxvdeba ro-
gorc UNCITRAL-is saarbitraJo wesebSi5, ise londonis arbitraJis reglamentSi6 da
ICC-is saarbitraJo reglamentSi7.

Sesabamisad dadgenili wesia, rom miuxedavad saarbitraJo SeTanmxebis arsebobi-
sa, iseT sakiTxze rogoricaa moTxovnis uzrunvelyofaTa RonisZieba dasaSvebia mxa-
ris mier dasaxmareblad sasamarTlosTvis mimarTva.

aRsaniSnavia, rom amgvar regulaciaze sakmaod didi xani grZeldeboda dava. kon-
kretulad iuristebi, samuSao jgufebi im sakiTxebze ver Tanxmdebodnen Tu ramdenad
aris sasamarTlosTvis mimarTva SesabamisobaSi saarbitraJo SeTanxmebasTan, agreTve,

1 UNCITRAL Model Law Article 8.
2 saqarTvelos samoqalaqo saproceso kodeqsi, <https://matsne.gov.ge/index.php?option=com_ldms-

search&view=docView&id=31702&lang=ge>.
3 Zivilprozessordnung (SemdgomSi – ZPO) §1032 Schiedsvereinbarung und Klage vor Gericht, <http://www-

.gesetze-im-internet.de/zpo>.
4 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2009, 195.
5 UNCITRAL arbitration rules Article 26.9.
6 LCIA Rules Article 25.3.
7 ICC Arbitration Rules Article 28, II.
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niu-iorkis 1958 wlis konvenciis im muxlTan, romelic sasamarTlos avaldebulebda
ar mieRo imgvari davebi gansaxilvelad romelzec arsebobda saarbitraJo SeTanxmeba,
agreTve Tu ramdenad niSnavda, mxaris mier sasamarTlosTvis mimarTva, da am ukanas-
knelisgan gadawyvetilebis miReba uzrunvelyofis RonisZiebis gamoyenebis Taobaze,
saarbitraJo SeTanxmebaze uars.1 Sesabamisad, moxda wlebis ganmavlobaSi saarbitra-
Jo reglamentebis, konvenciebis modifikacia, specialuri muxlebis Camateba. Tumca,
iuristebi, sabolood, mainc imaze SeTanxmdnen, rom sasamarTlosTvis mimarTva arc
Tavidanve moiazreboda, rogorc mxaris ufleba, uzrunvelyofis RonisZiebaTa kon-
teqstSi. 1961 wlis saerTaSoriso komerciul arbitraJTan dakavSirebul evropis
konvenciis me-6 muxlSi2, pirdapir iyo miTiTebuli, rom: `mxaris mier uzrunvelyofis
RonisZiebaTa gamoyenebis moTxovniT, qveynis marTlmsajulebis ganmaxorcielebel
organosTvis mimarTva ar niSnavs misTvis ZiriTadi davis gansaxilvelad gadacemas~.

Sesabamisad, miuRebelia is praqtika, rodesac mxare calkeul sakiTxze gadawyve-
tilebis misaRebad mimarTavda sasamarTlos, ris gamoc iTvleboda, rom am mxarem ua-
ri Tqva Tavis saarbitraJo SeTanxmebaze da saqme ara mxolod am sakiTxze, aramed
mTlian davaze gadasca sasamarTlos.3

yovelive zemoaRniSnulidan gamomdinare, mxareebs SeuZliaT uproblemod mi-
marTon sasamarTlos uzrunvelyofis RonisZiebaTa gamoyenebis moTxovniT, xolo
Semdeg davis ganxilva ganagrZon maTTvis sasurvel saerTaSoriso arbitraJSi.

rac Seexeba, im sakiTxs, Tu konkretulad romel sasamarTlos aqvs kompetencia
ganixilos es sakiTxi da gamoiyenos Sesabamisi RonisZieba, es unda gadawydes qveynis
saerTaSoriso kerZo samarTlis Sesaxeb Sesabamisi kanonmdeblobiT.4

sasamarTlosTvis uzrunvelyofis RonisZiebis Taobaze mimarTvas, is priorite-
ti aqvs, rom mosamarTle gamoitans ganCinebas, romlis Taobazec saaRsrulebo fur-
clis mopoveba swrafi procesia da damatebiT cnoba-aRsrulebiTi RonisZiebebi sxva-
dasxva qveynebSi aRaraa saWiro. miuxedavad am garemoebisa, arbitraJi mainc iTvleba
ufro xelsayrel da popularul dawesebulebad, uzrunvelyofis RonisZiebebis
moTxovnisTvis, gamomdinare iqidan, rom arbitraJs ukeTesad SeuZlia mxaris dasabu-
Tebulobis, dasaSvebobis winapirobebis Sefaseba da uzrunvelyofis RonisZiebaTa
mniSvnelobis dadgena saqmis arsobrivi ganxilvisa da SedegebisTvis. amasTanave, ar-
bitraJi ukeT gaarkvevs, namdvilad sWirdeba mxares es RonisZiebebi, Tu es ubralod
procesis gaWianurebis safuZvelia da mxare amas borotad iyenebs. aqedan gamomdina-
re, sasamarTlos calkeul upiratesobaTa miuxedavad, saerTaSoriso arbitraJebi ma-
inc warmoadgenen im dawesebulebebs, romelTac mxare davis ZiriTadi sakiTxebis gan-
xilva-gadawyvetasTan erTad, sarCelis uzrunvelyofis RonisZiebaTa gamoyenebis Ta-
obazec mimarTavs TxovniT.5

5.4. uzrunvelyofis RonisZiebaTa gamoyeneba mesame pirebze

saarbitraJo ganxilvis dros problema warmoiSveba maSin, rodesac calkeuli
gadawyvetileba mimarTulia ara xelSemkvrel mxareebze, aramed mesame pirze, rome-
lic monawileobas ar iRebs davis ganxilvaSi. magaliTad, Tuki romelime konkretuli

1 Gaillard E., Savage J., International Commercial Arbitration, Hague, 1999, 712-713.
2 European Convention on International Commercial Arbitration of 1961 Done at Geneva, April 21, 1961 United

Nations.
3 Gaillard E., Savage J., International Commercial Arbitration, Hague, 1999, 716.
4 mag., saqarTvelos kanoni `saerTaSoriso kerZo samarTlis Sesaxeb~, 1998, <https://matsne.-

gov.ge/index.php?option=com_ldmssearch&view=docView&id=93712&lang=ge>.
5 Bucy D.R., How to Best Protect Party Rights: The Future of Interim Measures in International Commercial

Arbitration Under the Amended UNCITRAL Model Law, American University International Law Review, 25,
2010, 579.
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mtkicebuleba aris ara mopasuxis, aramed mesame piris mflobelobaSi, ramdenad aris
SesaZlebeli am pirze uzrunvelyofis RonisZiebis gavrceleba.1

UNCITRAL-is modeluri kanonis me-17 muxli, uzrunvelyofis RonisZiebis defi-
nicia, Seicavs teqsts: `arbitraJi ubrZanebs mxares~... mxare, am SemTxvevaSi, davis gan-
xilvis monawile subieqtia. saqme imaSia, rom saarbitraJo warmoebis qvakuTxedi misi
konsensualuri mxarea, arbitraJze dava gadadis mxareTa SeTanxmebiT, erTgvari xel-
SekrulebiT. xelSekruleba ki warmoSobs relatiur uflebas, romlis gavrcelebac
SesaZlebelia Sesabamisi garigebis damdeb mxareze. aqedan gamomdinare, arbitraJs ar
SeuZlia ubrZanos keTilsindisier SemZen mesame pirs ar gaasxvisos qoneba. agreTve,
amgvar SezRudvaze zegavlenas saarbitraJo warmoebis konfidencialobac axdens. me-
same pirebi yovelTvis gamoTiSuli arian davis ganxilvisgan da maT procesze daswre-
bis uflebac ar aqvT, Sesabamisad, ver moxdeba mesame pirebis ase martivad warmoebaSi
CarTva.2

6. sarCelis uzrunvelyofis RonisZiebaTa mimarT moqmedi

damcavi pirobebi UNCITRAL-is modeluri kanonis Tanaxmad

ukve araerTxel iqna aRniSnuli, rom sarCelis uzrunvelyofis RonisZieba erTi
mxarisTvis ki warmoadgens dacvis meqanizms, Tumca mopasuxisTvis is aris mniSvnelo-
vani zianis miyenebis saSiSroeba, gansakuTrebiT Tu uzrunvelyofis RonisZieba an sa-
erTod usamarTlodaa gamoyenebuli anda gadametebuli odenobiT. bunebrivia, Tu
kompanias mTel sabanko angariSebs gavuyinavT, is ver SeZlebs Sesabamisad operirebas
da Sedegebic savalalo iqneba. swored am mizezis gamo arsebobs araerTi formaluri
Tu materialuri winapiroba, romelsac arbitraJi gverds ver auqcevs sanam sarCelis
uzrunvelyofis zomas miiRebs. dauSvebelia, gaTvaliswinebul iqnas mxolod erTi
mxaris pozicia, Tuki arbitraJi davis ganmxilveli piria, maSin is valdebulia ganixi-
los es dava Tanasworobis da miukerZoeblobis sawyisebze da gaiTvaliswinos, agreT-
ve, mopasuxe mxaris interesebic.

garda dasaSvebobis winapirobebisa, UNCITRAL-is modelur kanonSi,3 kerZod ki
me-17 muxlis me-3 seqciaSi, gaTvaliswinebulia calkeuli moTxovnebi, pirobebi, rom-
lis mTavari mizania daculi iyos im mxaris interesebi da uflebebi, vis winaaRmdegac
miiReba uzrunvelyofis RonisZiebebi. es muxlebi erTgvar meqanizms qmnis, raTa usa-
fuZvlod miRebuli RonisZiebebi droulad iqnas gamosworebuli an moxdes maTgan mi-
yenebuli zianis swrafi da efeqturi kompensacia.

aRsaniSnavia, rom UNCITRAL-is modelur kanonSi cvlilebebis SemuSavebis peri-
odSi samuSao jgufma gamoiyena am seqciis Sesaqmnelad saerTaSoriso samarTlis aso-
ciaciis4 1996 wlis helskinis konferenciaze dawerili `winaswari da droebiTi uz-
runvelyofis RonisZiebaTa mimarT gamosayenebeli principebi saerTaSoriso mar-
Tlmsajulebisas~,5 iseve rogorc saerTaSoriso kerZo samarTlis Sesaxeb haagis 2001
wlis konferenciaze da amerikuli samarTlis institutisa da kerZo samarTlis uni-

1 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.

2 Srinivasan B., Scope of Power to Grant Interim Measures against Third Parties under the Arbitration and
Conciliation Act, 1996, <http://ssrn.com/abstract=2141718>, [30.06.2013].

3 iseve, rogorc maTive saarbitraJo wesebSi.
4 International Law Association (ILA) 1873 wels Seqmnili organizaciaa, romlis mTavari mizani

saerTaSoriso samarTlis Seswavlas, ganmartebasa da daxvewas warmoadgens. or weliwadSi
erTxel organizacia marTavs saerTaSoriso konferenciebs, romlebzec calkeuli sakiT-
xebis ganxilva-SemuSaveba mimdinareobs.

5 Principles of Provisional and Protective Measures in International Ligitation.
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fikaciis saerTaSoriso institutis mier SemuSavebuli principebi. marTalia, arcer-
Ti maTgani SesaZloa pirdapir kavSirSi ar iyos saarbitraJo warmoebasTan, Tumca ga-
momdinare maTi relevanturobidan mxareTa dacvis miznebTan UNCITRAL-ma saWirod mi-
iCnia maTi nawilobriv asaxva sakuTar modelur kanonSi.1

konkretulad ki modelur kanonSi mocemulia Semdegi pirobebi:
a) `arbitraJs ufleba aqvs Secvalos, SeaCeros anda gaauqmos is uzrunvelyo-

fis RonisZieba mxaris moTxovnis SemTxvevaSi an Tuki, es mxareTa SeTanxmebiT gaTva-
liswinebulia, Tavisi iniciativiT~;2

modeluri kanoni iZleva saSualebas arbitraJis mier miRebuli RonisZieba gauq-
mdes, Seicvalos anda droebiT SeCerdes. Tavad kanoni ar akonkretebs im winapirobebs
ra drosac arbitraJs SeuZlia msgavsi moqmedebebis ganxorcieleba. `mxaris moTxovna~
da `sakuTari iniciativa~ bunebrivia, ar niSnavs imas, rom sxva safuZveli mas ar sWir-
deba da pirdapir SeuZlia gamoyenebul zoma Tundac droebiT SeaCeros. Sesabamisad,
saWiroa dadgindes calkeuli garemoebebi, ris safuZvelzec aRmoCndeba, rom uzrun-
velyofis zomebi an araadekvaturia, Seicvala anda saerTodac arc arsebula is wina-
piroba, ris gamoc igi gamoyenebul iqna. Tu, magaliTad, aRmoCndeba, rom ganmcxade-
belma mxarem uzrunvelyofis RonisZiebis misaRebad waradgina yalbi mtkicebuleba,
arbitraJi, am SemTxvevaSi, saerTod gaauqmebs zomebs. im SemTxvevaSi Tuki mxaris Tav-
dapirveli moTxovna 500 000 aSS dolars Seadgenda da arbitraJma swored am odenobis
Tanxas daado yadaRa mopasuxis angariSze, sasarCelo moTxovnis odenobis Semcirebis,
magaliTad 300 000-mde Camoyvanis SemTxvevaSi, arbitraJs SeuZlia Seamciros yadaRis
odenoba.

b) `arbitraJma SeuZlia mosTxovos nebismier mxares miawodos mas Sesabamisi in-
formacia im garemoebaTa cvlilebis Sesaxeb, romelTa safuZvelzec moxda uzrun-
velyofis RonisZiebis gamoyeneba~;3

ganmcxadebel mxares moeTxoveba arbitraJs miawodos sruli informacia Tuki
saxeze aRar aris is garemoebani, ris gamoc moxda uzrunvelyofis RonisZiebis gamoye-
neba. rogorc ukve aRiniSna, am institutis mizani ganmcxadebeli mxaris uflebaTa
dacva saWiroebis SemTxvevaSi. Tuki amgvari saWiroeba saxeze aRar iqneba, gamova rom
RonisZiebaTa erTaderTi Sedegic da mizanic mopasuxe mxarisaTvis zianis miyeneba. Se-
sabamisad, am valdebulebis Seusruleblobam SeiZleba daayenos zianis anazRaurebis
sakiTxi.4

g) `mxares, romelic gancxadebas akeTebs sarCelis uzrunvelyofis RonisZiebis
gamoyenebis moTxovniT, SesaZloa daevalos nebismieri xarjis an zianis anazRaureba,
Tuki dadgindeba rom sarCelis uzrunvelyofis RonisZieba ar unda    gamoyenebuliyo.
amgvari Tanxa SeiZleba arbitraJma ganmcxadebels procesis mimdinareobis nebismier
etapze daakisros~.

zemoaRniSnuli damcavi piroba moicavs or sakiTxs: xarjebs uzrunvelyofis Ro-
nisZiebaTa amoqmedebisa da am RonisZiebaTa mier SesaZlo, an damdgari zianis anazRau-
rebas ganmcxadebeli mxarisgan. xarjebi warmoiSveba yovel SemTxvevaSi, rodesac uz-
runvelyofis RonisZiebis amoqmedeba xdeba. is SeiZleba moicavdes iseTi momsaxure-
bis anazRaurebas, rogoricaa transportireba, eqpertis momsaxureba an Tundac sek-
vestri.

1 United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.org/pdf/english-
/yearbooks/yb-2002-e/yb_2002_e.pdf>.

2 UNCITRAL Model Law Article 17 D.
3 UNCITRAL Model Law Article 17 F, <http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998-

_Ebook.pdf>.
4 ixileT Semdegi piroba.
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rac Seexeba zianis anazRaurebas, rogorc amas iuridiul literaturaSi ganmar-
tavens is yovel SemTxvevaSi mxares ar daekisreba, Tundac realurad saxeze iyos dam-
dgari ziani, anu mTavaria mxarem Tavisi daudevari Tu ganzraxi qmedebebiT xeli ar Se-
uwyos aramarTlzomieri zomebis gamoyenebas da amiT ziani miayenos mopasuxe mxares.
Sesabamisad, rodesac arbitri miiRebs saboloo gadawyvetilebas Tuki uzrunvelyo-
fis RonisZiebaze ganmcxadebeli mxaris moTxovna ar dakmayofildeba calke iqneba
ganxiluli mopasuxe mxarisTvis miyenebuli ziani da misi anazRaurebis sakiTxi.1

calke ganxilvis sagania SemTxvevebi, rodesac aramarTlzomieri da zianis ga-
momwvevi uzrunvelyofis RonisZiebis gamoyenebis Sesaxeb gadawyvetileba miRebul
iqna ara arbitris, aramed sasamarTlos mier. am problemaze praqtika araerTgvarova-
nia. yofila SemTxvevebi, rodesac sasamarTlos mier ukanonod gamoyenebuli RonisZi-
ebaTa zianis anazRaurebis sakiTxi arbitrTa mier ar dakmayofilebula da piriqiTac.2

am ori poziciidan ufro samarTliani da misaRebi isaa, romliTac miyenebuli zianis
anazRaureba xdeba. Tu, erTi mxriv, gaziarebulia is argumenti, rom zogadad RonisZi-
ebebisgan miyenebuli ziani unda anazRaurdes da es, Sesabamisad, kanonmdeblobebsa da
reglamentebSic pirdapir aris asaxuli, maSin mxareebs ar unda dautovon gza, raTa
Tavi daaRwion pasuxismgeblobas uzrunvelyofis RonisZiebaTa sasamarTlosgan ga-
moTxovnis gziT.

III. uzrunvelyofis RonisZiebaTa Taobaze ucxo qveynis saarbitraJo
gadawyvetilebaTa cnoba-aRsruleba

1. gadawyvetilebaTa cnoba-aRsrulebis saWiroeba

sasamarTlos SemTxvevaSi ganCinebis Tu gadawyvetilebis miRebis dros xdeba, ag-
reTve, saaRsrulebo furclis gamoTxovna da aRmasrulebelTan Sesabamisi gancxade-
bis safuZvelze daiwyeba aRsruleba. Tumca, es vrceldeba sasamarTlos lokalur da-
vebze, sadac Tavad sasamarTlo da saaRsrulebo biuroebi qmnian qveynis Sida kanon-
mdeblobiT Seqmnil sistemas. gansxvavebuli suraTia, Tundac saerTaSoriso arbitra-
Jis SemTxvevaSi. magaliTad, stokholmSi Tuki arbitri mxaris gancxadebas daakmayo-
filebs, sakiTxavia rogor da ra gziT unda moxdes am gadawyvetilebis aRsruleba.

bunebrivia, im mxares, romlis winaaRmdegac gamotanilia uzrunvelyofis Ronis-
Ziebis gamoyenebis Taobaze gadawyvetileba, Tavadac SeuZlia Seasrulos gadawyveti-
leba da mosarCele ar gaxdes iZulebuli iZulebiTi aRsrulebis meqanizmebis saqmeSi
CarTvisa. amisaTvis mopasuxes araerTi mizezi aqvs: SesaZloa, mis reputacias safrTxe
Seeqmnas vinaidan ar emorCileba kanonier gadawyvetilebas da adre Tu gvian mis wina-
aRmdeg mainc moxdeba iZulebiTi aRsruleba.3 Tumca es ar niSnavs rom yovelTvis neba-
yoflobiT sruldeba gadawyvetilebebi, xSirad mxares ar uwevs Sesabamis qveyanaSi ga-
dawytilebaTa cnoba aRsrulebisTvis moqmedi procedurebis amoqmedeba.

2. saarbitraJo gadawyvetilebaTa cnoba da aRsruleba –
cnebaTa ganmarteba

miuxedavad imisa, rom gadawyvetilebis cnobac da aRsrulebac mimarTulia imis-
ken arbitris brZanebas ar hqondes ubralod fuWi sityvebis xasiaTi da moxdes mis-

1 Rubino-Sammartano M., International Arbitration: Law And Practice, 2nd ed., The Hague, 2001,  648.
2 iqve, 649.
3 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2009, 517.
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Tvis garkveuli efeqtis miniWeba. Tumca am or cnebas rogorc iuridiul literatu-
raSi, ise konvenciebsa da Sida kanonmdeblobebSi erTmaneTisgan mijnaven.1

cnoba – Tavis TavSi moicavs cnobis ganmaxorcielebeli qveynis samarTlebriv
sistemaSi ukve gamotanili gadawyvetilebis integracias. cnoba ufro `dacviTi~ Ro-
nisZiebaa, vinaidan mas axdens mxare, im mizniT rom Sedegis SenarCuneba moxdes da ga-
dawyvetilebis winaaRmdeg mowinaaRmdege mxarem ar moaxdinos samarTlebrivi gzebiT,
calkeuli zemoqmedeba. vinaidan cnobiT xdeba imis xazgasma, rom gamotanili gadawy-
vetileba kanonieri da savaldebulo xasiaTis matarebelia mxareebis mimarT.2

aRsruleba – cnobisgan gansxvavebiT aRsruleba ufro `Semtevi~ RonisZiebaa,
romelsac axasiaTeben, rogorc `gadawyvetilebis fulad gadaqcevisken swrafvas~. is
Tavis TavSi moicavs ara mxolod konkretuli gadawyvetilebis kanonierad aRiarebas,
aramed misi Sesrulebis uzrunvelyofasac. imisaTvis rom moxdes gadawyvetilebis aR-
sruleba, jer saWiroa moxdes misi cnoba.3

3. cnoba-aRsrulebis samarTlebrivi wyaroebi

cnoba-aRsrulebis samarTlebriv wyaroebTan dakavSirebiT umniSvnelovanesi ro-
li saerTaSoriso konvenciebs ergoT. es bunebrivicaa, yvela qveyanas gansxvavebuli
procedurebi da wesebi rom hqondeT aRsrulebasTan mimarTebiT, situacia mniSvnelov-
nad garTuldeboda aRsrulebis maZiebeli pirisaTvis. Sesabamisad, saerTaSoriso kon-
venciebiT dadgenilia is zogadi standartebi, romelTa Sedegadac xelmomweri qveynis
samarTlebriv farglebSi moxdeba Sesabamisi reagireba mxaris gancxadebaze.

samarTlebrivi wyaroebidan erT-erTi yvelaze mniSvnelovani 1958 wlis niu-ior-
kis konvenciaa `ucxour saarbitraJo gadawyetilebaTa cnoba-aRsrulebis Taobaze~.
konvenciis mizania rac SeiZleba martivad da swrafad moaxdinos xelSemkvrelma qveya-
nam ucxour saarbitraJo gadawyvetilebaTa cnoba-aRsruleba sakuTar samarTlebriv
CarCoebSi.4

niu-iorkis konvencia yvelaze masStaburi xasiaTisaa, Tumca am sakiTxTan mimarTe-
biT is ar aris erTaderTi. magaliTad: minskis konvencia, agreTve, Seicavs debulebebs
romelTa saSualebiTac xelSemkvrel saxelmwifoebs Soris samoqalaqo da saojaxo da-
vebTan dakavSirebuli gadawyvetilebebis aRsruleba gamartivebuli procedurebiT
xdeba.5

wyaroebTan mimarTebiT agreTve sayuradReboa, qveynis Sida kanonmdebloba, rom-
lis meSveobiTac xdeba detaluri regulireba Tu vin ganixilavs gancxadebas cnoba-aR-
srulebis Sesaxeb, ra vadebSi unda iqnes ganxiluli piris gancxadeba da aS. Sida kanon-
mdeblobasTan mimarTebiT sayuradReboa modeluri kanonis roli, romlis unifikaci-
ac araerTi qveynis meSveobiT (maT Soris saqarTvelos) moxda da, aqedan gamomdinare
araerT qveyanaSi gvxvdeba identuri regulacia, rac saerTaSoriso konvenciis tol-
fasadac SeiZleba iqnes miCneuli.

4. saarbitraJo gadawyvetilebis cnoba-aRsrulebaze uaris Tqmis
safuZvlebi

arbitraJs aqvs ndoba saxelmwifoebisgan miiRos gadawyvetileba da saWiroebis
Jams aqvs, aseve, mxardaWera aRsrulebis etapzec. nebismieri saarbitraJo gadawyveti-

1 Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 16.
2 iqve, 17.
3 iqve, 17.
4 Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 25.
5 Tsertsvadze G., Recognition and Enforcement of Foreign Arbitral Awards in Georgia, <http://www.mpipriv.-

de/files/pdf3/2009_11_19_013.pdf>.
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lebis aRsruleba ar xdeba. zemoT ukve naxsenebi iqna calkeuli procesualuri Tu ma-
terialur-samarTlebrivi safuZvlebi arbitraJis mier uzrunvelyofis RonisZieba-
Ta gamoyenebisa. bunebrivia, Tuki Tundac am kriteriumebis gareSe piri moipovebs sa-
arbitraJo gadawyvetilebas da moaxdens mis aRsrulebas, Seiqmneba sruli qaosi. aqe-
dan gamomdinare, dawesebulia is zogadi kriteriumebi, ris saxeze yofnis SemTxveva-
Sic saarbitraJo gadawyvetilebis cnoba-aRsrulebas sasamarTlo ver moaxdens da ga-
dawyvetileba, misi xarvezebidan gamomdinare, darCeba cariel sityvebad. sarCelis
uzrunvelyofis RonisZiebebTan mimarTebiT, vinaidan maTi gamoyenebac saarbitraJo
gadawyvetilebaze dayrdnobiT xdeba, moqmedebs niu iorkis mier dawesebuli  zogadi
kriteriumebi da agreTve sainteresoa modeluri kanonis 2006 wlis teqstSi arsebuli
formulirebac aRsrulebis winapirobebTan mimarTebiT1.

saarbitraJo gadawyvetilebis cnobasa da aRsrulebas SeiZleba uari eTqvas im
mxaris moTxovniT, romlis winaaRmdegadac aris igi mimarTuli, mxolod im SemTxveva-
Si, Tuki es mxare uflebamosil organos warudgens imis mtkicebulebas, rom:

(a) II muxlSi miTiTebuli SeTanxmebis mxareebi, maT mimarT moqmedi kanonis mixed-
viT, qmeduunaroni iyvnen, an saarbitraJo SeTanxmeba baTilia im samarTlis mixedviT,
romelsac mxareebma es SeTanxmeba dauqvemdebares, xolo aseTi miTiTebis ararsebobi-
sas, im qveynis kanonmdeblobis mixedviT, sadac gamotanil iqna saarbitraJo gadawyve-
tileba2;

saarbitraJo SeTanxmebac ormxrivi garigebaa da, Sesabamisad, mis efeqturobas-
Tan dakavSirebiTac moqmedebs is dadgenili wesebi, rac sxva garigebebTan mimarTebiT
arsebobs. magaliTad, saqarTvelos samoqalaqo kodeqsis 81-e muxli awesebs garigebis
baTilobis safuZvels misi motyuebiT dadebis SemTxvevaSi. arbitraJi davis ganxilvis
alternatiuli da ara ZiriTadi saSualebaa. Tuki mxares surs misi gamoyeneba amisaT-
vis man Sesabamisi formis dacviT unda gamoavlinos forma da mxolod amis Semdeg eq-
neba arbitrs sakmarisi uflebamosileba am mxareebs Soris davis mogvarebisa. Tuki es
neba an saerTod ar iarsebebs an arasworad iqneba gamovlenili arbitraJis gadawyve-
tilebac, aseTis arsebobis SemTxvevaSi, ar iqneba kanonieri Zalis mqone.

(b) mxare, romlis winaaRmdegac aris mimarTuli saarbitraJo gadawyvetileba, ar
iyo jerovnad informirebuli arbitris daniSvnis an saarbitraJo ganxilvis Sesaxeb
an sxva mizezebis gamo ver moaxerxa Tavisi poziciis warmodgena;

saarbitraJo ganxilva, iseve, rogorc sasamarTlo, agebulia mxareTa Tanaswo-
robisa da SejibrebiTobis principze. dauSvebelia arbitrma ise gamoitanos gadawyve-
tileba, rom srulad, obieqturad ar moaxdinos orive mxarisTvis mosmena,

yvela garemoebis Sefaseba. winaaRmdeg SemTxvevaSi im mxares, romlis monawileo-
bis gareSec iqna gamotanili gadawyvetileba, SeuZlia ar daemorCilos misTvis nab-
rZanebs da mosarCele mxares araviTari meqanizmi ar eqneba gadawyvetilebis aRsasru-
leblad. es faqti kidev erTxel usvams xazs zemoT ganxilul `ex parte~ miRebul ga-
dawyvetilebaTa problemurobas, Tuki mxare mainc moipovebs arbitrisgan dadebiT pa-
suxs RonisZiebaTa gamoyenebis Taobaze, is mainc ver SeZlebs am gadawyvetilebisTvis
iuridiuli Zalis miniWebas.

(g) saarbitraJo gadawyvetileba gamotanilia im davis Sesaxeb, romelic ar iyo
gaTvaliswinebuli saarbitraJo SeTanxmebiT an exeba sakiTxs, romelic scildeba sa-
arbitraJo SeTanxmebis farglebs, im pirobiT, rom Tu SesaZlebelia, rom gadawyveti-
lebebi im sakiTxebze, romlebic daeqvemdebara arbitraJs SeiZleba calke gamoiyos im

1 UNCITRAL Model Law on International Commercial Arbitration Article 17 - Grounds for Refusing Recognition
or Enforcement, <http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf>.

2 konvenciis teqsti inglisur enaze xelmisawvdomia vebgverdze, <http://www.uncitral.org/pdf/-
english/texts/arbitration/NY-conv/XXII_1_e.pdf>.
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sakiTxebidan, romlebic ar daeqvemdebara, saarbitraJo gadawyvetilebis is nawili,
romelic Seicavs dadgenilebebs saarbitraJo SeTanxmebiT gaTvaliswinebul sakiTx-
ebze, SeiZleba daeqvemdebaros cnobasa da aRsrulebas;

rogorc araerTxel iqna aRniSnuli: imisaTvis, rom arbitri uflebamosili iyos
gamoitanos gadawyvetileba sarCelis uzrunvelyofis RonisZiebis gamoyenebis Taoba-
ze, mxareebs misTvis amgvari uflebamosileba ar unda hqondeT SeTanxmebiT gamoricx-
uli. im SemTxvevaSi Tuki mxareebi SeuzRudaven anda gamoricxaven arbitraJis amgvar
uflebamosilebas da am ukanasknelis mier mainc moxdeba gadawyvetilebis miReba, Ta-
vad gadawyvetileba kanonier ZalaSi ver Seva da iqneba damokidebuli meore mxareze,
surs daeTanxmos mas Tu ara.

(d) arbitraJis Semadgenloba an saarbitraJo warmoeba ar Seesabameboda mxareTa
SeTanxmebas, xolo aseTi SeTanxmebis ararsebobisas – im qveynis kanons, sadac Catarda
saarbitraJo ganxilva;

es kriteriumi exeba iseT SemTxvevebs, rodesac daRveulia arbitraJis formire-
bis an mis mier gadawyvetilebis gamotanis proceduruli sakiTxebi. magaliTad, ar-
bitraJi ki aRWurves sarCelis uzrunvelyofis RonisZiebis gamoyenebis Zalaufle-
biT, magram mas ganusazRvres Semowmebis kriteriumebi, romliTac unda mieRo gadawy-
vetileba da es kriteriumebi ar iqna gaTvaliswinebuli.

zemoT ganxiluli iqna iseTi SemTxvevebi, rodesac arbitraJis formireba mxare-
ebs ar mouxdenia, Tumca uzrunvelyofis RonisZiebis gadaudebeli mniSvnelobidan
gamomdinare, gadawyvetilebas iRebda arbitraJis samdivnos mier daniSnuli piri. sa-
kiTxavia, ramdenad SeiZleba aseTi piris mier gamotanili gadawyvetileba gauqmdes am
muxlSi xsenebuli mizezis gamo. ICC-s reglamentSi es sakiTxi pirdapiraa dareguli-
rebuli da aseve Cawerilia, rom igi moqmedebs Tuki mxareebma ar moaxdines misi gamo-
ricxva. Tuki pirebi iTvaliswineben, rom maT Soris warmoSobil davas ganixilavs ICC
arbitraJi, Sesabamisad iTvleba rom isini eTanxmebian SeTanxmebis momentisaTvis ar-
bitraJis reglamentSi gaTvaliswinebul yvela pirobas da, aqedan gamomdinare, CaiT-
vleba, rom RonisZiebis gamoyenebis Taobaze procedurebi ar darRveula. winaaRmdeg
SemTxvevaSi ki arbitraJma rogori gadawyvetilebac ar unda miiRos ver iqneba uzrun-
velyofili.

(e) saarbitraJo gadawyvetileba jer ar Sesula kanonier ZalaSi anda gauqmebul
an SeCerebul iqna im qveynis uflebamosili organos mier, sadac gadawyvetileba iqna
gamotanili an romlis samarTlis Sesabamisadac iqna gadawyvetileba gamotanili.

garda amisa niu iorkis konvencia iTvaliswinebs kidev or pirobas, romlis Se-
mowmebac sasamarTlos evaleba, sanam mxaris moTxovnas, gadawyvetilebis cnoba-aR-
srulebis Taobaze daakmayofilebs. konkretulad am pirobebs miekuTvneba iseTi Sem-
Txvevebi, rodesac:

(a) am qveynis kanonmdeblobis mixedviT, dava ar SeiZleba iyos saarbitraJo gan-
xilvis sagani;

arbitraJTan dakavSirebuli kanonmdebloba pirdapir iTvaliswinebs, Tu ra sa-
kiTxebze SeiZleba iyos arbitri kompetenturi. qarTul realobaSi esaa: `pirTa Tanas-
worobaze damyarebuli kerZo xasiaTis is qonebrivi dava, romlis mowesrigebac mxare-
ebs SeuZliaT erTmaneTs Soris~1. Sesabamisad, saqarTveloSi ver moxdeba iseTi saar-
bitraJo gadawyvetilebis cnoba-aRsruleba, romelic dakavSirebulia administraci-
ul davasTan da arbitraJs rom hqondes administraciuli aqtis SeCereba moTxovnili,
bunebrivia ver moxdeba amis aRsruleba.

1 saqarTvelos kanoni `arbitraJis Sesaxeb”, muxli 1,<https://matsne.gov.ge/index.php?option=-
com_ldmssearch&view=docView&id=89284&lang=ge>.
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(b) saarbitraJo gadawyvetilebis cnoba da aRsruleba ewinaaRmdegeba am qveynis
sajaro wesrigs.

sajaro wesrigis cneba sakmaod aqtiualuria saerTaSoriso kerZo samarTalSic.
aRsaniSnavia, rom Tavad wesrigs arc `sajaroobasTan~ da arc `sazogadoebriv wesrig-
Tan~ mimarTebiT araviTari kavSiri ar aqvs. `sajaro wesrigi~ moicavs im samarTlebriv
principebs, romelze dafuZnebulic aris qveynis kanonmdebloba. `gabatonebuli mo-
sazrebis Tanaxmad sajaro wesrigis kontrolis sagani aris ara imis dadgena ewinaaR-
mdegeboda Tu ara saarbitraJo gadawyvetilebiT gaTvaliswinebuli samarTlis impe-
ratiuli normebi saarbitraJo gadawyvetilebas, aramed martooden imaSi darwmuneba,
rom es aqti akmayofilebs qveyanaSi samarTliani procesisTvis arsebul minimalur
standartebs~.1 sasamarTlom rom daiwyos imis Semowmeba, Tu ramdenad winaaRmdegoba-
Sia saarbitraJo gadawyvetileba TiToul, Tundac mxolod imperatiul, normasTan,
CaiTvleba rom marTlmsajulebis es organo ara mxolod cnoba-aRsrulebis aramed
zeda instanciis daniSnulebiT gamoiyeneba, rac arasworia. sasamarTlo valdebulia
mxolod is Seamowmos, Tu ramdenad aris winaaRmdegobaSi arbitraJis gadawyvetileba
qveynis Sida kanonmdeblobis ZiriTad principebTan da ara TiToeul maregulirebel
normasTan2. sajaro wesrigi SesaZloa iyos rogorc materialur-samarTlebrivi, ise
procesualur-samarTlebrivic. es ukanaskneli moicavs procesis warmoebis elemen-
tarul, Zireul principebs3, iseTebs, rogoricaa Tanasworobis principi.  uzrunvel-
yofis RonisZiebebTan mimarTebiTac SeiZleba iTqvas, rom mTavaria ar iyos darRveu-
li Tanasworobis principi, anda ar iyos moTxovnili imdenad araTanazomieri Ronis-
Zieba, rom misi ZiriTadi nawili ubralod mopasuxisTvis zianis miyenebas emsaxurebo-
des da ara ganmcxadebeli mxaris interesebis dacvas. Tuki sasamarTlo miiCnevs, rom
zemoaRniSnuli darRvevebi imdenad mZime xasiaTisaa, rom qarTuli samarTlis Zireul
principebs ewinaaRmdegeba, am SemTxvevaSi uars ityvis gadawyvetilebis cnoba-aRsru-
lebaze.

modeluri kanonis 2006 wlis redaqcia aseve Seicavs calkeul pirobebs, romel-
Ta safuZvelzec SesaZloa moxdes uaris Tqma uzrunvelyofis RonisZiebebTan dakav-
Sirebuli gadawyvetilebebis cnoba-aRsrulebaze.

ZiriTadi safuZvlebi modelur kanons pirdapir aqvs gadmotanili niu-iorkis
1958 wlis konvenciidan, miuTiTebs ra saarbitraJo SeTanxmebis baTilobis, mxaris-
Tvis procesis Taobaze Seutyobineblobis da sxva zemoxsenebul safuZvlebze. Tumca,
garda amisa, modeluri kanoni amatebs agreTve damatebiT safuZvlebsac cnoba-aRsru-
lebaze uaris Tqmisa. konkretulad ki:

1. Tuki mopasuxe mxare sasamarTlos daumtkicebs, sarCelis uzrunvelyofis
RonisZiebis Taobaze ganmcxadebel mxares ar Seusrulebia arbitraJis davaleba Sesa-
bamisi sagarantio Tanxis wardgenaze.

2. rogorc zemoT ukve iqna ganxiluli, uzrunvelyofis RonisZiebis gamoyene-
bamde SesaZloa arbitrma aamoqmedos calkeuli meqanizmebi mopasuxe mxaris interese-
bis dasacavad. erT-erTi amgvari `meqanizmi~ ganmcxadebeli mxaris mier Sesabamisi ga-
rantiis wardgena iyo. Tuki arbitri msgavs moTxovnas mxares wauyenebs, maSin am uka-
nasknelma is unda Seasrulos dauyovnebliv da mxolod am davalebis Sesrulebis Sem-
deg miiRebs is RonisZiebis gamoyenebis saSualebas. winaaRmdeg SemTxvevaSi, rogorc

1 goTua l., sadisertacio naSromi Temaze: `ucxo qveynis sasamarTlo gadawyvetilebebisa da
ucxouri saarbitraJo gadawyvetilebebis aRsruleba~, iv. javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tb., 2010,<http://www.law.tsu.ge/data/file_db/faculty-law-public/-
levan%20gotua.pdf>.

2 Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 37.
3 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2009, 532.



102

Cans, sasamarTlo ar gauwevs ganmcxadebels araviTar daxmarebas sasurveli Sedegis
misaRwevad.

modeluri kanoni1, aseve, aniWebs sasamarTlos uflebamosilebas mopasuxis gan-
cxadebis SemTxvevaSi TviTon daakisros RonisZiebis momTxovn mxares garkveuli ga-
rantiis wardgena. msgavsi SemTxvevebi, savaraudod, SedarebiT iSviaTobas unda miva-
kuTvnoT. rogorc zemoT aRiniSna, arbitraJis prioritetis sasamarTlosTan mimar-
TebiT RonisZiebis gamoyenebisas, is iyo rom es ukanaskneli saqmis arsebiT garemoe-
bebs Zirfesvianad ar icnobs. Tuki arbitrma, romelmac TiToeuli detali icis saqmis
viTarebisa, ar daakisra ganmcxadebels garantiis wardgena, maSin sasamarTlosac ar
eqneba araviTari safuZveli Sesabamisi qmedebisa. es wesi unda mivakuTvnoT ufro im
SemTxvevas, rodesac arbitris mier es sakiTxi saerTod ar yofila ganxiluli da cno-
ba-aRsrulebis etapze mopasuxe mxarem CaTvala, rom mis interesebs SesaZloa mniSvne-
lovani ziani miadges RonisZiebaTa gamoyenebiT.

3. sarCelis uzrunvelyofis RonisZiebis aRsruleba scildeba sasamarTlos uf-
lebamosilebas, garda im SemTxvevisa, rodesac sasamarTlo gamoitans gadawyvetile-
bas uzrunvelyofis RonisZiebis arsebiTad Secvlis gareSe misi formis im farglebSi
Secvlis Sesaxeb, romlebic aucilebelia aRniSnuli uzrunvelyofis RonisZiebis ka-
nonmdeblobiT dadgenili wesiT aRsrulebisaTvis;

uzrunvelyofis RonisZiebis gamosayeneblad sasamarTlos unda hqondes Sesaba-
misi RonisZieba kanonmdeblobiT gaTvaliswinebuli, Tuki qarTuli kanonmdebloba ar
gaiTvaliswinebs magaliTad, yadaRis dadebis sakiTxs, arada arbitraJs swored am Ro-
nisZiebis gamoyenebis Taobaze eqneba gadawyvetileba miRebuli, bunebrivia, mosamar-
Tle iqneba xelebSeboWili da kanonmdeblobiT miniWebuli uflebamosilebis far-
glebs ver gascdeba.

am ori konkretuli sakiTxis garda, rac, ZiriTadad, sarCelis uzrunvelyofis
RonisZiebis specifikidan gamomdinareobs, modelur kanonsa da niu-iorkis konvenci-
as Soris gansxvaveba uaris Tqmis safuZvlebis nawilSi ar gvxvdeba.

5. sainvesticio davebis ganxilvis saerTaSoriso centris (ICSID)
Taviseburebani

ICSID avtonomiur saerTaSoriso instituts, dawesebulebas warmoadgens, rome-
lic rekonstruqciisa da ganviTarebis saerTaSoriso bankis (msoflio bankis) mieraa
dafuZnebuli  1966 wels Sesabamisi konvenciiT.2 ICSID-is mTavari mizani, konvenciis
Tanaxmad3, xelmomweri saxelmwifosa da ucxo qveynis individebs (investorebs) Soris
davebis ganxilvaa.

rogorc wesi, saerTaSoriso arbitraJebis or kerZosamarTlebriv subieqts So-
ris warmoSobil davebs ganixilaven. magaliTad, qarTvel da germanel mewarmeebs So-
ris saxelSekrulebo urTierTobidan warmoSobil davas. Sesabamisad, saxelmwifo, ro-
melsac gadaecema arbitraJis gadawyvetileba, aRWurvilia Sesabamisi meqanizmebiT da
xels uwyobs gadawyvetilebis aRsrulebas. ICSID-is SemTxvevaSi ki saxelmwifo TviTon
aris davis monawile mxare. Sesabamisad, ver iarsebebs veranairi iZulebiTi meqanizmi,

1 UNCITRAL Model Law, Article 17H, 3, http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_-
Ebook.pdf.

2 International Centre for Settlement of Investment Disputes (SemdgomSi – ICSID)  <https://icsid.worldbank.-
org/ICSID/Index.jsp>.

3 Convention on the Settlement of Investment Disputes Between States and Nationals of other States,
<https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf>.
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romliTac moxdeba misTvis uzrunvelyofis RonisZiebis Taobaze gamotanili gadawy-
vetilebis aRsrulebis davaldebuleba.

Sesabamisad, konvenciis teqsti sityva `savaldebulos~ uzrunvelyofis Ronis-
ZiebebTan mimarTebiT ar iTvaliswinebs, gvxvdeba mxolod `rekomendacia~.1

Tavis droze sakmaod didi dava mimdinareobda konvenciis SemuSavebisas am sa-
kiTxze: Tu ra formulireba unda gamoeyenebinaT uzrunvelyofis RonisZiebebTan mi-
marTebiT, anu yofiliyo igi savaldebulo Tu sarekomendacio xasiaTis matarebeli.
CineTis delegati aprotestebda savaldebulo xasiaTis gamoyenebas, miiCnevda ra,
rom xelSemkvrel mxares SeiZleba problemebi Seqmnoda RonisZiebis aRsrulebasTan
qveynis saSinao politikasTan winaaRmdegobis gamo. rogorc Cans, delegatma sakuTari
poziciis gatana mainc moaxerxa, Tumca, aRsaniSnavia, rom miuxedavad formulirebisa
arbitrTa gadawyvetileba savaldebulo xasiaTis matarebeli mainc aris2 da es praq-
tikaSi araerTxel iqna aRniSnuli, magaliTad, saqmeSi mafecini espaneTis winaaRmdeg3

saarbitraJo gadawvetilebaSi gvxvdeba amgvari msjeloba:
`maSin, rodesac arsebobs mniSvnelovani sxvaoba sityva `rekomendirebas~, ro-

gorc es gamoyenebulia 39-e muxlSi da sityva `brZanebas~ Soris, romelic gamoyenebu-
lia yvela danarCen muxlSi, romelSic arbitraJis uflebamosilebaa xazgasmuli mxa-
ris davaldebulebaze Seasrulos calkeuli qmedebebi, sxvaoba am or sityvas Soris
mainc ufro moCvenebiTia vidre realuri. aqve aRsaniSnavia, rom konvenciis espanure-
novani versia iyenebs sityva `dictaciqn”-s (dadgena, dakanoneba). arbitraJi miiCnevs, rom
konvenciis xelSemkvrel mxareebs ar ugulisxmiaT am sityvebis gamoyenebisas, rom maT
Soris arsebobda raime saxis arsebiTi sxvaoba. arbitraJis uflebamosileba gamoita-
nos uzrunvelyofis zomebze gadawyvetileba araviTar SemTxvevaSi ar warmoadgens
naklebad damavaldebulebels vidre saboloo gadawyvetileba saqmis arsebiT piro-
bebze. Sesabamisad, am gadawyvetilebis miznebisTvis, arbitraJi miiCnevs, rom sityva
`rekomendacia~ igive Zalis matarebelia rac sityva `brZaneba~4~.

Tumca brZaneba-rekomendacia ubralod ufunqcio sityvebiT TamaSi iqneba, Tuki
arbitraJi gamoitans gadawyvetilebas xolo mxare uars ityvis mis Sesrulebaze da ar
iarsebebs araviTari meqanizmi mxaris iZulebisa.  amgvari meqanizmi, ICSID-s marTalia
ar gaaCnia, Tumca Tavad qveynis interesebSive Sedis ar datovos uyuradRebod arbit-
raJis gadawyvetileba da moaxdinos masze efeqturi reagireba. winaaRmdeg SemTxveva-
Si, es faqti uaryofiTad aisaxeba Tavad qveynisa da msoflio bankis urTierTobebze.
miTumetes Tu es qveyana msoflio bankis mier ganxorcielebuli proeqtebiT mosar-
geblea.5

Sesabamisad, mopasuxe qveynis urCobam da erT-erTi yvelaze prestiJuli saar-
bitraJo institutis gadawyvetilebisadmi daumorCileblobam SesaZloa mniSvnelova-
ni zegavlena iqonios Tavad qveynis prestiJze, rac cudad aisaxeba Semdgom mis ekono-
mikur urTierTobebze. aqedan gamomdinare, qveynebi ar aqceven yuradRebas aRsrule-
bis meqanizmi arsebobs Tu ara da Tavad, nebayoflobiT asruleben arbitraJis miTiTe-
bebs. Tumca, mainc unda aRiniSnos, rom yovelTvis ase araa. magaliTad, saqmeSi AGID

1 Article 47: “Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so
require, recommend any provisional measures which should be taken to preserve the respective rights of either
party.”

2 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, 2nd ed., Cambridge,
2009, 764.

3 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, <https://icsid.worldbank.org/ICSID/-
FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC564_En&caseId=C163>.

4 ICSID Case No. ARB/97/7 ,<https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&action-
Val=showDoc&docId=DC564_En&caseId=C163>.

5 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2009, 450.
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kongos winaaRmdeg1, modave mxares moTxovnili hqonda garkveul dokumentebTan misi
daSveba, raTa momxdariyo am dokumentebis Seswavla-damuSaveba da maT mtkicebule-
bad gamoyeneba. arbitraJma daakmayofila mxaris moTxovna, Tumca qveynis mier mainc
ar iqna gadawyvetileba Sesrulebuli.

ICSID-is morigi Tavisebureba mis uzrunvelyofis RonisZiebaTa saxeebSi gamoixa-
teba. am arbitraJs aqvs SesaZlebloba imoqmedos Tavad saxelmwifos saxelisuflebo
organoebze da daavaldebulos isini calkeuli administraciuli aqtebis ganxorcie-
leba-ganuxorcieleblobaSi. magaliTad, saqmeSi kasado Ciles winaaRmdeg2, arbitraJ-
ma mosTxova saxelmwifos ar Sesuliyo ZalaSi Ciles ministris erT-erTi brZaneba, vi-
naidan miiCnia rom es saarbitraJo ganxilvasa da mis savaraudo Sedegebze uaryofi-
Tad aisaxeboda.

IV. sarCelis uzrunvelyofis RonisZiebaTa regulireba
qarTuli kanonmdeblobiT

1. arbitraJis mier sarCelis uzrunvelyofis RonisZiebis miReba

sakiTxavia, ra uflebamosilebebiT aRWuravs qarTuli kanonmdebloba arbit-
raJs da, Sesabamisad, ra procedurebi iarsebebs im SemTxvevaSi Tu mxareebi qarTul
samarTals miuTiTeben, rogorc davis ganxilvisTvis gamosayenebel procesualurs
(`lex arbitri”).

2010 wlis 1 ianvridan amoqmedda axali kanoni `arbitraJis Sesaxeb~, romelic ad-
gens saqarTveloSi arbitraJis Seqmnis, saarbitraJo warmoebis, saarbitraJo gadawy-
vetilebis, agreTve, saqarTvelos farglebs gareT gamotanili saarbitraJo gadawyve-
tilebis cnobisa da aRsrulebis wesebs.3

gansxvavebiT misi winamorbedisgan4, axali kanoni ufro detalurad aregulirebs
rogorc qarTul, lokalur, ise saerTaSoriso saarbitraJo warmoebasTan dakavSire-
bul mTel rig sakiTxebs, maT Soris ki sarCelis uzrunvelyofis RonisZiebebs.

kanonis me-17 – 23-e muxlebi aregulirebs arbitraJis mier uzrunvelyofis Ro-
nisZiebaTa gamoyenebasa da cnoba aRsrulebis procedurebs. naSromis am TavSi ganxi-
luli iqneba miRebis procedurebi da misi Sesabamisoba dadgenil saerTaSoriso stan-
dartebTan, gansakuTrebiT ki 2006 wlis modelur kanonTan.

kanonis me-17 muxli arbitraJs uzrunvelyofis RonisZiebis gamoyenebis ufle-
biT aRWurvavs da am wesTan mimarTebiT upiratesobas mxareTa SeTanxmebas aniWebs. Se-
sabamisad, Tuki mxareebma ar gamoricxes arbitris uflebamosileba erT-erT maTgans
SeuZlia gancxadebiT mimarTos mas. rac Seexeba uzrunvelyofis RonisZiebis saxeebs
me-17 muxlis meore nawili analogiur CamonaTvals akeTebs, rogorsac modeluri ka-
noni.5 konkretulad ki Sesabamisi Suamdgomlobis arsebobis SemTxvevaSi arbitraJma
SeiZleba mopasuxe mxares mosTxovos:

a) saboloo saarbitraJo gadawyvetilebis gamotanamde pirvandeli mdgomareo-
bis SenarCuneba an aRdgena;

b) iseTi zomebis miReba, romlebic ukavSirdeba meore mxarisTvis an TviT saar-
bitraJo warmoebisTvis zianis miyenebis Tavidan acilebas;

1 AGID v. Congo, ICSID case N. ARB /77/1.
2 Casado P. v. Chile, ICSID case N. ARB 98/2.
3 saqarTvelos kanoni `arbitraJis Sesaxeb~ muxli 1.1.
4 saqarTvelos kanoni `kerZo arbitraJis Sesaxeb~, romelic moqmedebda 1997-2010 wlebSi,

<https://matsne.gov.ge/index.php?option=com_ldmssearch&view=docView&id=29830&lang=ge>.
5 uzrunvelyofis RonisZiebaTa saxeebis CamonaTvali ixileT zeviT.
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g) RonisZiebebis ganxorcieleba im aqtivebis SesanarCuneblad, romlebidanac
aRsruldeba Semdgomi saarbitraJo gadawyvetileba;

d) mtkicebulebebis Senaxva da SenarCuneba, romlebic SesaZloa ukavSirdebodes
saarbitraJo davasa da mis gadawyvetas.

amgvari midgoma misasalmebelia, vinaidan modeluri kanonis mier SemoTavazebu-
li uzrunvelyofis RonisZiebebi imdenad zogadi da mravlismomcvelia, rom romeli-
me konkretuli zomis miRebis SemTxvevaSi saqarTveloSi aRsrulebis dros ar Seiqmne-
ba problema iqidan gamomdinare, rom qarTuli kanonmdebloba amgvar RonisZiebis ga-
moyenebas arbitraJis mier ar iTvaliswinebs.

analogiuri situaciaa, mopasuxe mxaris damcav pirobebTan da uzrunvelyofis
RonisZiebaTa gamoyenebis winapirobebTan mimarTebiTac. qarTuli kanoni pirdapiri

Targmania im muxlebis, romlebic UNCITRAL-is modelur kanonSi Sesabamis sakiTxebTan
mimarTebiT gvxvdeba. iseTi sakiTxebi, rogoricaa zianis anazRaurebaze davaldebu-
leba, arbitraJis mier gamoyenebuli uzrunvelyofis RonisZiebaTa Secvla, gauqmeba,
gadavadeba da a.S. rogorc zemoT aRvniSne, 2006 wlis mdgomareobiT arsebuli mode-
luri kanoni yvelaze efeqtur regulirebas warmoadgens uzrunvelyofis RonisZie-
bebTan mimarTebiT, romlis Sesaqmneladac specialuri jgufi araerTi wlis ganmav-
lobaSi muSaobda, ikvlevda ra arsebul praqtikas, problemebs da cdilobda maTi ga-
mosworebis gzebis SemuSavebas. aqedan gamomdinare, misasalmebelia, rom qarTuli ka-
nonmdebloba dRevandeli mdgomareobiT arsebul yvelaze efeqturi regulirebis
analogs miekuTvneba.

konkurentuli iurisdiqcia sasamarTlos qarTul realobaSic arsebobs da mo-
dave mxares, SeuZlia Tavad gadawyvitos mimarTos sasamarTlos RonisZiebis gamoyene-
bis TxovniT Tu miandos es sakiTxi arbitraJs. pirveli gza arc saqarTveloSi iqneba
ganxiluli, rogorc saarbitraJo SeTanxmebaze uaris Tqma da davis ZiriTad aspeqteb-
ze kvlav arbitraJi imsjelebs. sasamarTlo, mxaris moTxovnis SemTxvevaSi, imsjelebs
saqarTvelos samoqalaqo saproceso kodeqsis normebiT, konkretulad ki XXIII TaviT
gaTvaliswinebuli (sarCelis uzrunvelyofa) wesebiT.1

miuxedavad modelur kanonTan Sesabamisobisa, unda aRiniSnos, rom qarTuli ka-
nonis problemas warmoadgens mopasuxe mxaris monawileobis gareSe gadawyvetilebis
miRebis SesaZlebloba da, agreTve, arbitraJis formirebamde uzrunvelyofis Ronis-
Ziebebis sakiTxis gadawyvetis SesaZlebloba da procedurebi. zemoaRniSnuli mizeze-
bidan gamomdinare, es sakiTxebi problemas warmoadgens saarbitraJo warmoebaSi, vi-
naidan mxareebs aviwydebaT misi gaTvaliswineba SeTanxmebaSi. Sesabamisad, sasurvelia
kanonmdeblobiT misi gaTvaliswineba da iseTive regulirebis qarTul samarTalSi
gadmoReba, rogoric modelur kanonSi gvxvdeba `winaswar brZanebebTan~ mimarTebiT,
raTa Tavidan iqnes acilebuli yovelgvari gauTvaliswinebeli problemebi.

1 arbitraJis xasiaTidan gamomdinare, garda sssk-is 198-e muxliT gaTvaliswinebuli ori
SemTxvevisa:
v) saxelmwifo xelisuflebis organos, adgilobrivi TviTmmarTvelobis organos, orga-
nizaciis an Tanamdebobis piris sadavo aqtis moqmedebis SeCereba;
i) saaRsrulebo sabuTis aRsrulebis SeCereba iseT saqmeebze, romlebic aRZrulia „sacxo-
vrebeli sadgomiT sargeblobisas warmoSobili urTierTobebis Sesaxeb“ saqarTvelos
kanonis safuZvelze an romlebzedac Setanilia gancxadeba saqmis warmoebis ganaxlebis
Sesaxeb.
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2. uzrunvelyofis RonisZiebebTan mimarTebiT saarbitraJo
gadawyvetilebaTa cnoba-aRsrulebis procedurebi saqarTveloSi

saqarTvelos kanoni `arbitraJis Sesaxeb~, konkretulad ki misi 44-e, 45-e da sar-
Celis uzrunvelyofis RonisZiebebTan mimarTebiT ki 22-e da 23-e muxlebi areguli-
rebs saarbitraJo gadawyvetilebaTa cnoba-aRsrulebis winapirobebs.

zemoxsenebuli muxlebi pirdapir Targmans warmoadgens UNCITRAL-is modeluri
kanonisa. Sesabamisad, saqarTveloSi cnoba-aRsrulebasTan dakavSirebuli winapiro-
bebis TvalsazrisiT araviTar siaxles ar SevxvdebiT.

niu iorkis 1958 wlis konvenciis1 Tanaxmad, mxare, romelsac surs gadawyvetile-
bis cnoba-aRsruleba, valdebulia waradginos Tavad dokumentis dedani anda saTana-
dod damowmebuli asli. vinaidan saqarTveloSi samarTalwarmoebis enaa qarTuli2,
ganmcxadebeli valdebulia sasamarTlos warudginos Sesabamisi damowmebuli Targma-
nic.

rac Seexeba Tavad sasamarTlos, saqarTveloSi ucxouri saarbitraJo gadawyve-
tilebaTa, da maT Soris uzrunvelyofis RonisZiebebTan mimarTebiT arsebul gadawy-
vetilebaTa, cnoba-aRsrulebas axdens saqarTvelos uzenaesi sasamarTlos samoqala-
qo, samewarmeo da gakotrebis saqmeTa palata. romelic, ZiriTadad, samkaciani Semad-
genlobiT ganixilavs. jerjerobiT, praqtikaSi ar yofila SemTxveva, rom did palatas
ganexilos cnoba-aRsrulebis saqme, Tumca amis Teoriuli SesaZlebloba arsebobs im
SemTxvevaSi Tu saqme gansakuTrebiT mniSvnelovani sirTulis iqneba, magaliTad, saja-
ro wesrigTan mimarTebiT.3 Tumca, naklebad savaraudoa, amgvari saWiroeba saerTod
dadges. miTumetes,  sarCelis uzrunvelyofis RonisZiebebTan mimarTebiT, romelic
modeluri kanonis daxmarebiT im donezea harmonizebuli, rom qveynebis iurisdiqci-
ebs Soris ar warmoSobs mniSvnelovan problemebs.

uzenaes sasamarTlos mier am sakiTxebis ganxilvas sxva prioritetebic gaaCnia.
magaliTad, ufro didi gamocdileba saerTaSoriso kerZo samarTlebrivi davebis gan-
xilvisa, iuridiuli biblioTeka, teqnikuri aRWurviloba, vidre ufro dabali in-
stanciebis sasamarTloebs.4 gasaTvaliswinebelia, agreTve, sasamarTloebis gadat-
virTulobis xarisxic, 2011 wlis statistikuri maCveneblebiT pirvel instanciaSi sa-
sarCelo warmoebiT 22018 pirma mimarTa pirveli instanciis sasamarTlos, maSin rode-
sac sakasacio saCivriT 1500-mde pirsac ar miumarTavs uzenaesi sasamarTlosTvis.5

bunebrivia, amgvari gadatvirTulobis xarisxiT pirveli instanciis mosamarTleebi
ver SeZleben saerTaSoriso arbitraJebidan gamogzavnili gadawyvetilebebis swra-
fad da efeqturad Sefasebas. Sesabamisad, uzenaesi sasamarTlos mier am sakiTxebis
gansjadoba ufro misaRebia.

1 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Article IV.
2 saqarTvelos konstituciis 85-e muxli,

<https://matsne.gov.ge/index.php?option=com_ldmssearch&view=docView&id=30346&lang=ge>.
3 goTua l., sadisertacio naSromi Temaze: `ucxo qveynis sasamarTlo gadawyvetilebebisa da

ucxouri saarbitraJo gadawyvetilebebis aRsruleba”, iv. javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tb., 2010. 48,<http://www.law.tsu.ge/data/file_db/faculty-law-pub-
lic/levan%20gotua.pdf>.

4 iqve, 44.
5 statistikuri monacemebi ixileT uzenaesi sasamarTlos vebgverdze, <http://statistic.-

supremecourt.ge/module/>.
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V. daskvna

Temis farglebSi ganxilul iqna rogorc sarCelis uzrunvelyofis RonisZiebis
miRebis sakiTxi Tavad saerTaSoriso arbitraJebis mier, aseve mis Sesabamis qveyanaSi
aRsrulebis procedurebi.

yovelive zemoaRniSnulidan gamomdinare, gamoikveTa ramdenime iseTi specifi-
kuri sakiTxi, romlis gaTvaliswinebac rekomendebulia mxareTa mier saarbitraJo
SeTanxmebis dadebisas.

upirveles yovlisa, mxareebma yuradReba unda gaamaxvilon arbitraJis mier ga-
mosayenebel procesualur samarTalze (“lex arbitri”). am ukanasknelis SerCevisas, Tuki
amgvari ram saxeze iqna da mxareebma geografiuli adgilmdebareobiT ar dauqvemdeba-
res arbitri samarTals, ramdenad iTvaliswinebs kanonmdebloba arbitraJis mier sar-
Celis uzrunvelyofis RonisZiebis gamoyenebas, da Tu ar krZalavs qveynis imperatiu-
li normebi am ukanasknels.

aseve, mxareebma unda gaiTvaliswinon arbitraJis formirebamde sarCelis uz-
runvelyofis miRebis procedurebi. zemoT ganxilul iqna saerTaSoriso savaWro pa-
latis reglamentSi arsebuli mowesrigeba am sakiTxisa, Tumca Tuki mxareebma dava
sxva arbitraJs dauqvemdebares, SesaZloa didi problemis winaSe aRmoCndnen. Tuki
ganmcxadebels survili eqneba aamoqmedos uzrunvelyofis zomebi da aravin ar iqneba
saxeze, rom misi gancxadeba ganixilos da iuridiuli Zalis mqone gadawyvetileba mii-
Ros, bunebrivia, mopasuxe mxare ar gauwevs mas araviTar daxmarebas da verc veravin
daavaldebulebs mas, vinaidan winaswar ar hqonda gamovlenili amis Taobaze neba. Sesa-
bamisad, mxareebma winaswar saarbitraJo SeTanxmebaSive unda daareguliron amgvari
situacia, Tu ar surT, rom Semdeg aRmoCndnen gamouval mdgomareobaSi.

sayuradReboa, agreTve aRsrulebis sakiTxic. marTalia, niu iorkis konvenciam
mxareebs gaumartiva procedurebi da mTel rig qveynebSi es problemas ar warmoad-
gens, Tumca aRsaniSnavia isic, rom konvencia yvela qveyanas ar aqvs miRebuli da cal-
keul qveynebSic daTqmebia gakeTebuli miRebisas.

aseve, gasaTvaliswinebelia, Tu sad urCevnia mxares sarCelis uzrunvelyofis
RonisZiebis Taobaze gancxadebis gakeTeba: sasamarTloSi Tu Tavad arbitraJSi. sasa-
marTloSi nebismier mxares SeuZlia mimarTos da moiTxovos mopasuxis winaaRmdeg zo-
mebis miReba. Tuki sasamarTlo mopasuxis qveyanaSia maSin aRsrulebis procedurebis
dawyeba uproblemod moxdeba maSinve, rogorc ki gadawyvetileba iqneba miRebuli da
araviTari damatebiTi cnoba-aRsruleba ar iqneba saWiro. Tumca, meore mxriv, gasaT-
valiswinebelia arbitraJis kompetenturoba sasamarTlosTan SedarebiT. arbitrebi
saqmis arsebiT garemoebebs ukeT icnoben da agreTve maT gaaCniaT araerTi sxva privi-
legiac, is ris gamoc mxareebi zogadad irCeven am instituts (konfidencialoba, cal-
keul dargebSi ufro didi kompetencia). am yvelafridan gamomdinare, SeuZlebelia
zogadi rekomendaciis gakeTeba Tu romel instituts unda mimarTos mxarem saWiroe-
bis SemTxvevaSi. es unda moxdes mxolod individualuri Sefasebis Semdeg, yvela gare-
moebis detaluri analizis da prioritetebis (magaliTad, drois) dalagebis Sedegad.
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NIKOLOZ CHOMAKHIDZE

PROVISIONAL MEASURES IN INTERNATIONAL ARBITRATION

1. Introduction

In modern globalization conditions, when the economic borders are expanding and even disappea-
ring and the country attracts the foreign investments, foreign elements are more frequently observed in pri-
vate legal relations and the relations become more complex, therefore, the unregulated issues appear in the
legislation. Consequently, the parties of the mentioned relations have been entitled to regulate their relati-
ons autonomously, on their own. “As for the complex relations, it entails various details and risks that can-
not be fully secured”, therefore, logically, such complex relations entail dissensions that cause a number of
disputes.1

“Conflicts are regular problems accompanying any type of business relations. As such it is somet-
hing that cannot be avoided, but should be dealt with. The businesses with comparatively local characters
address the governmental organizations or courts to seek their dispute resolution. At the international level
the disputes are pended politically, sovereignly, entrusting the dispute resolution to the institution attached
to the specific country. Therefore, the businesses with rather non-local nature have entrusted their dispute
resolution to the alternative dispute resolution means and engaged the arbitrations in the process. In the 20th

century, the activities by the International Chamber of Commerce, as well as the validation of enforcement of
foreign arbitral awards by NY Convention of 1958 made the mentioned institute even more successful.”2

In order to prove the above mentioned, it would be enough to provide an example of statistics of London
Court of International Arbitration which shows that the institute was addressed 265 times in 2012 for dispute re-
solution and the given figure indicates the growth by 18.3% in comparison with the same data from the previous
year. The disputed amount of 11.5% among those disputes exceeded 20 million USD, while 29% required the
obligation of accomplishment of specific activities.3 Consequently, larger businesses very actively use the insti-
tute of arbitration for their dispute resolution. A similar trend is observed in the Arbitration of the International
Chamber of Commerce in Paris, which is one of the most popular institutes. In 2012 it was addressed by 759 cla-
imants, (in 1999 by 529, in total 269 awards had been issued).4

Making arbitral agreement or transferring the dispute to arbitration does not necessarily mean that the dis-
puting party will behave fairly. On a contrary, if the party realizes the lack of its chances to win, it will try to pro-
long the process, to impede the other party in obtaining the evidences, etc. Therefore, the claimant party needs a
certain assistance from arbitration in order to deal with the obstacles created by the other party. Such assistance
is possible through the provisional measures, which are similarly acceptable to the forensic system as well.5 The
present paper refers to the provisional measures applicable to international commercial arbitration.

The theme is divided into two main parts. Its first part refers to the means of claim settlement, their defini-
tions, and procedures of acceptance and approval by international commercial arbitration. In this part we will
discuss the types of provisional measures, as well as the preconditions goals they have. Besides, we will
outline the separate problems arising from the process of adopting the provisional measures.

1 Tsertsvadze, G., International Arbitration, Tb., 2009, 24.
2 Thirgood R., International Arbitration: The Justice Business ,  Journal of International Arbitration, 21, 2004, 341.
3 The London Court of International Arbitration (hereinafter “LCIA”) Rules, <http://www.lcia.org//media/-

download.aspx?MediaId=261>.
4 International Chamber of Commerce (hereinafter ICC) Statistics, <http://www.iccwbo.org/Products-and-

Services/Arbitration-and-ADR/Arbitration/Introduction-to-ICC-Arbitration/Statistics/>.
5 For example, provisional measures are considered by Clauses 191– 1991 of GCPC.
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As the present paper refers to international commercial arbitration, it is important to evaluate how
their decisions are enforced in other countries where the provisional measures shall actually take place.
Consequently, the second part of the paper refers to the issues of recognition – enforcement of the provisio-
nal measures adopted by the arbitration based on the analysis of international conventions and the Georgian
legislation in force.

The paper does not focus on any specific arbitral tribunal, but generally reviews various international
arbitrations. However, based on its importance and its rather detailed regulations, more attention will be pa-
id to the UNCITRAL model law of 1985 with the amendments therein of 2006.

The present paper does not aim to analyze the Georgian legislation or investigate its problems; ho-
wever, as it is dedicated to Tbilisi State University, we will review the Georgian situation in a separate sub-
title. In particular, we will review what authority will the arbitration have in Georgian reality and will have
a look at the already rendered awards regarding the application of provisional measures and find out how
those awards have to be enforced.

2. Adoption of Provisional Measures

2.1 Definition and Meaning of Provisional Measures

The Model Law of the United Nations Commission on International Trade Law1 defines the provisional
measures as follows: “An interim measure is any temporary measure, whether in the form of an award or in
another form, by which, at any time prior to the issuance of the award by which the dispute is finally decided, the
arbitral tribunal orders a party to: maintain or restore the status quo pending the determination of the dispute; ta-
ke action that would prevent, or refrain from taking action that is likely to cause, current or imminent harm or
prejudice to the arbitral process itself; provide a means of preserving assets out of which a subsequent award
may be satised; or preserve the evidence that may be relevant and material to the resolution of the dispute”.2

Consequently, the temporary measures of provisional (interim) measures that aim not to give the defen-
dant party an opportunity to misuse its prevalent condition prior to the issuance of the final award and create or
maintain the condition out of which a subsequent award may satisfy the claimant’s application.

Currently, more and more applications requesting the provisional measures are observed. This trend is re-
alistic. For example, if the defendant party manages to destroy the evidences or transfer the disputable property
to the third party, the process will lose its actuality for the claimant party because it will complicate the allegation
process to such an extent when it becomes impossible to achieve a successful dispute resolution or enforcement
of the final award. Such result would not satisfy either the claimant party or the arbitration itself as the latter has
to compete with the court by means of “more effective” services rendered to the parties. In the described circum-
stances it would be impossible to render the effective service and assist the parties in objective and wholistic exa-
mination of the case and, eventually, the issued “fair” award will be meaningless. Therefore, almost all arbitrati-
on regulations, national legislations or international conventions related to alternative dispute resolution consider
the provisions regarding the interim measures.3

Because of the importance of the topic, UNCITRAL has spent significant time on studying the issue, and
in 1999 the working group prepared the topics for reformation; and only in 2006, after long discussions about the
existing practice, problems and the ways of their resolution, the amendments were made to the law.4

1 United Nations Commission on International Trade Law (hereinafter, UNCITRAL).
2 UNCITRAL Model Law on International Commercial Arbitration, Article 17,

http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf.
3 M. Ferguson S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed

Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.
4 United Nations Commission on International Trade Law, Yearbook 2002,  United Nations Commission on

International Trade Law, Yearbook 2002, http://www.uncitral.org/pdf/english/yearbooks/yb-2002-e/yb_2002_-
e.pdf.
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2.2 Types of Interim Measures

It should be noted that the interim measures of arbitration encompass provision of evidences as well.
For example, the list of types of measures of UNCITRAL Model Law includes the measure of preserving
the evidence. The similar clause is directly copied to the Georgian law about arbitration and to the juridical
literature, where the functions and types of the measures are discussed together with the provision of evi-
dences.1

After revising the legal or material preconditions, it is important to determine what expectations the
claimant party might have, or, in particular, what type of interim measure can s/he get from the arbitration
in order to make a correct and effective choice. Consequently, this chapter will refer to the classification of
the interim measures.

The arbitration regulations do not provide a detailed classification of interim measures.2 For exam-
ple, the arbitration rules of ICC include a provision that the arbitration can use “any interim measure”, that
it considers most effective for achieving the set goal.3 Similar provision is provided by the arbitration rules
of the Arbitration Institute of the Stockholm Chamber of Commerce4.

Any arbitration rule that provides the listing or a general classification of the types of interim measu-
res includes a provision that the arbitration can use the interim measure that is not included in the list, ho-
wever, depending on separate circumstances is deemed to be effective for achieving the final goal. Conse-
quently, the rules mainly take a careful approach and avoid classifying interim measures and providing
examples,5 thus not setting the limits to the parties to use only the listed types of measures unless it is other-
wise set by the contract. By such an approach the arbitration gets more freedom to refer to its own opinion
and to the parties’ desire and to take a measure that does not contravene with the arbitration rules and
UNCITRAL Model Law.6

There is no uniform list of interim measures. Different rules and legislations consider a different set
of these issues. The UNCITRAL considered two main categories of the measures before its revision in
2006. The first category aimed to avoid the harm to the party and/or the arbitral proceedings, and the other
created the conditions enabling enforceability of the arbitral award7. In 2006, as a result of the reforms, the
following classification was set forth in the Model Law8:

a) To maintain or restore the status quo pending determination of the dispute.
For example, the defendant party may be ordered to take certain actions such as: terminating the

contract or refraining from using the disputable intellectual property. ICC Arbitration has issued orders re-

1 Unlike GCPC, Clause 14 which regulates the “provision of evidences” and Clause 23 covers the interim
measures that aim to create the conditions that would prevent from the impossibility or complication of
enforcement.

2 Such approach is acceptable to the forensic system as well. Although, Clause 198 of GCPC provides a list of
interim measures, however includes a phrase “it can be” and the 3rd paragraph of the same clause provides that
whenever neccessary, the judges can use other measures on their own accord. Consequently, the procedural law
does not provide a detailed listing of the measures as such detailed listing may impede the effectiveness of the
process.

3 ICC Arbitration Rules Article 28.1, <http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR-
/Arbitration/ICC-Rules-of-Arbitration/>.

4 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce Article 32.1,
<http://www.sccinstitute.com/filearchive/3/35894/K4_Skiljedomsregler%20eng%20ARB%20TRYCK_1_10092
7.pdf>.

5 UNCITRAL Model Law and the arbitration rules include the list of types of the interim measures but prior to the
list give an introductory sentence: “for example and without limitation to”.

6 Gusy M., Hosking J, Schwarz F., A Guide to the ICDR International Arbitration Rules, 2011, 204.
7 United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.org/pdf-

/english/yearbooks/yb-2002-e/yb_2002_e.pdf>.
8 The categories are provided in the UNCITRALModel Law (17.2) and the arbitration rules therein (26.2).
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garding the continuation of the liabilities assumed by the defendant party through the contract despite the
fact that the defendant party deemed it as a terminated one and had cancelled the implementation.1

b) To take action that would prevent, or refrain from taking action that is likely to cause, current or
imminent harm or prejudice to the arbitral process itself.

Such measures could include the sales of the products with a short shelf-life, as well as obliging not
to disclose the confidential information.

c) To provide a means of preserving assets out of which a subsequent award may be satised;
When the arbitrating party requires an item or a sum being under his/her interest and possessed by

the defendant party, in order to avoid impossibility of enforcement in the future. For example, sequester of
the premises until the end of the process will prevent from unlawful sales of that property by the defendant
and if the claim is settled the claimant party will easily return it.

d) To preserve the evidence that may be relevant and material to the resolution of the dispute.
The examples of such measures might include: organizing the inspection of a building, or a construc-

tion site, in order to develop a report; or inviting an expert and giving him an opportunity to provide his fin-
dings.

Drawing up the classifications and listing their types do not imply a special practical meaning; the
only reason for creating them is to offer the parties and the arbitration the options of certain important cate-
gories. The parties are free to make up a precise list of the measures that they foresee important or exclude
any measure they consider as unimportant.2

2.3 Legal Sources of the Arbitration Authority with Regard  to the Interim Measures

Arbitration is not the court litigation where all admissible provisional measures are prescribed in de-
tail by the Procedural Code. The arbitration may be entitled with a relevant authority by several sources,
such as legislative norms and the agreements by the disputing parties. Consequently, before applying the
interim measure, it should be determined whether the specific arbitration has the authority to apply such in-
terim measures and what the source of that authority is.

2.3.1 Agreement of the Parties

The court is a competent body for any dispute resolution and the parties usually, first of all, address
the court when they seek their dispute resolution. Such right is guaranteed to any person by the procedural
law, by constitution and by the international convention.

However, if the parties agree so, the dispute between them arising from specific legal relations can
be transferred, instead of the court, to one of the alternative dispute resolution institutions, such as – arbitra-
tion. In such a case the court’s competence is automatically excluded and arbitration becomes the main in-
strument of dispute resolution.

The arbitration agreement has its essential and additional conditions. Without the former the arbitral
agreement would lack its legal power, while the latter mainly supports the development of such procedures
that would be more flexible and acceptable for the parties.

The arbitration agreement by virtue of which the parties transfer their dispute for examination to the
arbitration shall include the provision clearly indicating the individual relation on the grounds of which the
dispute transferred to arbitration arose, and also, the specific arbitration by means of which the parties wish
to settle their dispute. Therefore, it is important to individualize the arbitration and the dispute; this is an es-
sential condition of the agreement.3

1 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.

2 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de l’Arbi-
trage Bulletin, 25, 2007, 473.

3 Tsertsvadze, G., International Arbitration, Tb., 2009,174.
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However, following that the arbitration is an alternative dispute resolution tool, it entails certain pe-
culiarities constituting its advantage compared to the court. These advantages are reflected, for example, in
the opportunity that the parties can draw up all the rules in their agreement either referring to the material
law or the procedural norm that should be followed by arbitration when examining the case.

Besides the above mentioned essential conditions, the arbitration agreement usually contains the fol-
lowing too: “1. indication of the location of the arbitral tribunal; 2. indication of qualification of the arbiters
as well as the procedures of their designation or rejection; 3. determination of the procedures of arbitral
proceedings; 4. reference to the applicable material law; 5. procedure of issuing and correction of an arbit-
ral award.”1

All arbitration rules directly point out the prevalence of the parties’ desire, when the subject refers to
the application of the interim measures. For example, ICC entitles the arbitration to apply the interim mea-
sure against the sufficient application “unless the parties have agreed otherwise”.2 Similar provision is fo-
und in UNCITRAL Model Law Clause 17, which directly indicates that “unless the parties have agreed ot-
herwise, the arbitration may use the interim measure against the application submitted by one of the parti-
es.”3Any arbitration rule or the national legislation of a country that has adopted the Model Law, considers
a similar regulation of the issue. Therefore, we can assume that the parties are entitled to grant the right to
the arbiters to take certain measures based on the submitted request, or, the parties may deprive the arbiters
of such right. It is also possible that the arbitration agreement describes in detail what procedures are nee-
ded or what material preconditions are present that enable the arbitration to satisfy the party’s request upon
the application of interim measures and, also, what kind of interim measures are acceptable during the dis-
pute resolution process.4

2.3.2 Arbitration Rules

To date, almost all arbitral rules consider a possibility of application of interim measures during in-
ternational arbitration processes. Consequent to the consensual nature of the arbitration, the preference is
given to the parties’ desire rather than to the arbitration rules. However, if the parties have not excluded di-
rectly, or have not mentioned at all any provision regarding the interim measures, the arbitration rules entit-
le the arbiters to discuss the relevant application if submitted any.5 The current international arbitrations,
for example, such as arbitrations of London, Paris or Stockholm, do not include the detailed regulation with
regard to the interim measure, but give a rather general definition underlining that the parties’ agreement
has a decisive role in the introduction of the provisional measures and gives just a general overview of the
types of measures that can be applied. A comparatively detailed regulation of the issue is provided by the
arbitration rules of UNCITRAL6. It is important to distinguish the UNCITRAL Model Law from
UNCITRAL arbitral rules. Despite the fact that both are developed by the same commission and revised al-
most in the same period7, and both documents refer to the arbitration of disputes, the difference between
them is quite obvious, especially with regard to the interim measures.

The Model Law is dedicated to the countries and includes the norms that will be harmonized after
reflecting them in the national legislations; consequently, different jurisdictions will impose fewer prob-

1 Ibid, 175.
2 ICC Arbitration Rules 28.1.
3 UNCITRAL Model Law Article 17.
4 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de

l’Arbitrage Bulletin, 25, 2007, 473.
5 As we already discussed above that the ICC and UNCITRAL arbitration rules provide that the parties‘ agreement

prevails over the arbitral rules when the subject refers to empowering the arbitration to introduce the interim
measures. Similar provisions are set forth in LCIA and ICDR rules.

6 UNCITRAL Arbitration Rules – the arbitration rules developed in 1976, and last revised in August, 2010.
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2010Arbitration_rules.html>.

7 Amendments to the Model Law made in 206, and in the arbitration rules – in 2010.
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lems to the parties. As for the arbitration rules, they are the procedures developed by the commission that
can be activated and used as dispute resolution procedures only when the parties refer to them. This means
that, by means of referring to the rules, the parties express their desire to automatically incorporate all the
subsequent rules in their agreement.

There are certain differences from the contextual point of view as well, for example: the Model Law
regulates the decisions made “ex parte” regarding the application of interim measures, and the arbitration
rules do not include such a provision. A similar situation is observed with regard to the enforcement of the
decisions regarding the interim measures.1

The arbitration regulations could be linked to the parties’ agreement: if the parties do not incorporate
additional conditions into their arbitral agreement and just indicate their desire to transfer their dispute to
the particular arbitration, it is deemed that they accept the rules set forth by the regulations and express the-
ir desire to have the dispute solved according to those rules.

2.3.3 “Lex Arbitri” – The Law to be Used by the Arbitration

The parties may regulate in detail the procedures according to which they wish to solve the dispute,
or may not pay attention to such issues when transferring the dispute to the arbitration, which may have the
regulations that do not include the adoption/application of the interim measures at all. In such cases the ar-
bitration should have the additional rules that would be helpful for the parties in resolution of the problem.
Therefore, it is important to involve the legal norms that will offer more detailed procedural regulations to
the parties. The law used in the international arbitration may regulate designation of the arbiters and the ru-
les of conducting the arbitration process („lex arbitri“).2

One of the arbiters defined „lex arbitri“ as follows: „What is the law regulating the arbitration dispu-
te? As the seprate authors state, it is a set of norms regulating the arbitral proceedings outside the issues
that are not determined by the parties‘ agreement or desire. The law regulating the arbitral proceedings co-
ver the issues such as: application of interim measures (e.g. obligation of the party to store the goods) and
rules based on which the court may assist the arbitration in separate cases (e.g. when there is no othe way
out the court shall fill in the gap in formation of the arbitration) and the rules that enable the judge to super-
vise the arbitration (e.g. to dismiss the arbiter for misconduct).“3

„With regards to the procedural law aplicable to the arbitration, almost all national legislations con-
sider a so called „seat theory4,“ based on which the arbitration uses the legislation of the country where the
dispute examination takes place. It is possible that the procedural law differs from the regulations of materi-
al and legal aspects of the dispute. The cases when the parties point out oneof the national procedural laws
is very rare in the arbitration practices and therefore the above mentioned theory enjoys its frequent use.“5

As we already mentioned, the regulations of arbitration contain scant regulations with regard to the
interim measures and there is always a chance that the parties do not indicate the detailed procedures in the-
ir agreement either. Threfore, it is possible that the norms of the applicable procedural law come to the
agenda very frequently.

1 Tucker A.L., Interim Measures under Revised UNCITRAL Arbitration Rules: Comparison to Model Law
Reflects both Greater Flexibility and Remaining Uncertainty, Arbitration Brief, Vol. 1. Issue 2, 2011,
<http://digitalcommons.wcl.american.edu/ab/?utm_source=digitalcommons.wcl.american.edu%2Fab%2Fvol1%2
Fiss2%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages>.

2 Tsertsvadze, G., International Arbitration, Tb., 2009, 365.
3 Redfern A., Hunter M., Law and Practice of International Commercial Arbitration, 4th ed., London, 2004, 80.
4 Seat Theory.
5 Wang W., International Arbitration: The Need for Uniform Interim Measures of  Relief, Brook Journal of

International Law, 28, 2003, 1059.
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2.4 Material and Legal Preconditions of the Interim Measures

The legal preconditions of the interim measures entitle the arbitration to take certain measures to as-
sist a party in separate cases. However, the meaning of “separate cases” is determined by the material – le-
gal preconditions. If the arbitration takes the provisional measures only based upon the claimant’s request,
it will entail a serious threat to the interests of the defendant party who may bear serious material losses. In
order to avoid this, there are some material preconditions for the application of the provisional measures,
and the arbitration shall inspect whether such preconditions are present before applying any of the interim
measures to the party.

2.4.1 The Authority of Arbitration

Certainly, the Permanent International Arbitration of Stockholm cannot render the award if the parti-
es have indicated the Paris Arbitration as a location of their dispute resolution. However, this precondition
of admission does not refer only to this issue. First of all, it is important that there are no grounds to annul
the arbitration agreement, and, besides, we have already discussed the cases, when the arbitration was not
formed yet, but the need of application of the provisional measures was present and, therefore, the parties
faced the necessity of activation of separate mechanisms, such as, for example, the designation of an arbiter
empowered only with a particular authority by the arbitration secretariat. Therefore, often the formal pre-
conditions with unimportant and simple meaning at a glance become the problematic issue to be discussed:
to what extent does the arbiter have the authority to apply the interim measure? In order to answer this qu-
estion, first of all, the mentioned authority should be examined.1

2.4.2 Application Submitted by the Party

The Model Law and the UNCITRAL arbitration rules, as well as any other arbitration legislation or
regulations directly indicate that in case of “request submitted by any party” the arbitration may apply the
provisional measure. Therefore, we can conclude that the arbitration cannot apply a provisional measure on
its own accord even if there is a realistic need for it. Naturally, considering that the basic principle of the ar-
bitration proceedings is the equality of the parties and, moreover, the desire of the parties is so important
that they jointly decide what right shall be granted to the arbitration, if none of the parties express its desire
for application of the interim measures and the arbiter decides on his own accord “to assist” one of them,
such situation would put the principle of competition of the parties under a serious threat.

The regulations of arbitration also point out that any party, and not only the claimant party, can
apply to the arbitration requesting an interim measure. In case if a party has submitted a request to the arbit-
ration and, at the same time, is a claimant party, then it holds the opportunity to achieve a provisional mea-
sure for his claim. However, in separate cases the defendant party can also have an opportunity to submit a
similar request, for example, with regard to the issues such as preservation of the evidences or depositing
the security amount on the deposit account.

2.4.3 “Reasonable Possibility” to Satisfy the Merits of the Claim2

Such requirement is directly indicated in Clause 17 of UNCITRAL Model Law: “There is a reaso-
nable possibility that the requesting party will succeed on the merits of the claim. The determination on this
possibility shall not affect the discretion of the arbitral tribunal in making any subsequent determination.”

1 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
l’Arbitrage Bulletin 25, 2007,  473.

2 Often, in literature it is referred to in Latin: “Fumus boni iuris”, which in translation means “ enough legal
grounds”.
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Such precondition is familiar to the courts as well. Moreover, the working group incorporated such
provision after the revision of the forensic systems of different countries and, later, of the arbitration practi-
ces.1 Naturally, the submission of the application requesting the use of interim measures takes place at the
beginning or in the course of the process, therefore, the arbitration has not evaluated yet to what extent
shall the merits of the claim be satisfied and, consequently, the decision shall not be made at the given sta-
ge. For this particular reason, all laws and regulations establish the “reasonable possibility” and indicate di-
rectly that passing these barriers by the party will not affect the final decision of the arbitration. It is quite
hard to determine what this precondition specifically covers. It should not be viewed as a serious and signi-
ficant barrier. More importantly, the request submitted by the party should not be absurd or unjustified so
that one of the results of application of the interim measure would affect the opposite party at the end of the
arbitration proceedings.2

2.4.4. Avoiding Significant and Uncompensable Losses

The next precondition met with the admission of the provisional measures refers to significant and
uncompensable losses. The claimant party shall submit convincing arguments to prove that unless the inte-
rim measure is applied, he will be subjected to the uncompensable and unrestorable losses even after the
merits of the claim are satisfied. “Practically, this precondition entails the analysis of the threat facing the
claimant party and comparison to the outcomes that would face the defendant party.”3

2.4.5 Submission of Security Amount by the Claimant Party

It is possible that the requirement of the arbitration for the submission of security by the claimant
party is deemed to be one of the preconditions in certain cases. “Whenever the arbitration has to assess the
effectiveness and usefulness of the interim measures, the security amount submitted by the party can con-
stitute a mechanism to regulate the risk and compensate the losses incurred because of incorrectly applied
provisional measures”.4

The working group of UNCITRAL reforms has worked hard on this issue. Mainly, their discussions
were focused on to what extent it is necessary to grant the obligatory nature to the submission of the secu-
rity amount by a claimant party even if the decision would be made “ex parte”. Nevertheless, they finally
agreed that the submission of security amount would have the non-mandatory nature.5

Currently, Clause 17 of UNCITRAL Model Law obliges the claimant party to compensate all the
costs and damages that would not take place without the application of the provisional measure. The Law
entitles the arbitration, at any stage of the proceedings, to require from the claimant party the submission of
the security amount, however, such authority could be considered as a mechanism of protection of the inte-
rests of the defendant party. Such mechanism can be activated at any stage of the proceedings and, therefo-
re, it is not deemed to be the precondition of the provisional measure that, as an established standard, shall
be examined by an arbiter before issuing any decision.

1 Wong J., The Issuance of Interim Measures in International  Disputes: A Proposal Requiring A Reasonable
Possibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33,
2004, 605.

2 Wong J., The Issuance of Interim Measures in International  Disputes: A Proposal Requiring A Reasonable
Possibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33,
2004. 618-619.

3 Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
l’Arbitrage Bulletin 25, 2007,  473.

4 Donovan D.F., The Scope and Enforceability of Provisional Measures in International Commercial Arbitration:
A Survey of Jurisdictions, The Work of UNCITRAL and Proposals for Moving Forward, International
Commercial Arbitration: Important Contemporary Questions, Kluwer, Netherlands 2003, 130.

5 Ibid, 131.
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2.4.6 Various Factors to be Regarded

What the arbiter shall inspect and how deeply shall he analyze the issue depends upon the nature and
the type of the interim measure. For example, if the type of the measure is as strict as a Worldwide Free-
zing Order, than the arbiter shall be more careful before satisfying the application. The issue is attractively
discussed by the English court with regard to the case. Dadourian Group International Inc. & Ors v Simms
& Ors.1 During the dispute eight guidelines were developed, which the courts should take into considerati-
on before issuing similar decisions. In particular, these guidelines provide that:

1. “The permission shall be fair and useful, which means that the effectiveness of sequester is secu-
rity and it does not have the oppressive character.”

2. All circumstances and alternatives shall be examined with adequacy, in order to consider the inte-
rests of the claimant as well as of the third persons, who might be affected by the sequester.

3.  The interests of the claimant party should be compared to the interests of the defendant party and
to the interests of any person, who might engage in the dispute at the later stage.

4. The claimant shall not have the opportunity to get satisfaction from his/her own request by any ot-
her effective means.

5. The claimant party shall submit all the information and evidences necessary for decision making;
namely, this information may refer to the approaches and practices of the country where the enforcement
will take place, as well as the precise information about the sequestrable assets and their owners.

6. The claimant party shall assert that the assets exist and they fall under the jurisdiction of the other
country.

7. The claimant shall also submit the evidence that the defendant party intends to sell the sequestrab-
le assets.

8. The claimant shall notify the defendant about the submission of the request. If there is an urgent
necessity of the request satisfaction, the defendant party can be notified about the request later on, but as
soon as possible”2

Despite the fact that these standards are set by the court, not the arbitration, indeed they provide such
a fair and detailed description of the preconditions that it would be better if arbitration takes them into con-
sideration. However, it should be mentioned that they refer to the strictest and most radical interim measu-
re: the international sequester (Worldwide Freezing Order). Therefore, a person examining such an applica-
tion shall be very thoughtful in order not to breach the interests of the defendant party. The arbitration shall
precisely assess lots of issues, however, if each interim measure is assessed against the same quantity of
preconditions, it may take a long time to make a decision and, consequently, the “urgent” measures may be
delayed, which would impose a threat to the claimant’s interests.

2.5 Certain Problematic Issues Related to Interim Measures

2.5.1 The Necessity of Issuing Interim Measures before Arbitration is Formed

While arbitrating the dispute, the problems appear with regard to the provisional measures because
of the absence of detailed regulations for certain issues. Namely, one of such problems is the uncertainty re-
lated to the question: Who shall decide upon the application of interim measures when the arbitration has
not been formed yet? The mentioned procedure can last several months, whereas the essence of the provisi-
onal measure lies in the fact that it should be rapid, and should enable the party to preserve the conditions

1 Falconer C., Bouchenaki A.,Protective Measures in International Arbitration, Business Law International, 11,
2010, 183.

2 Dadourian Group v. Simms: <http://archive.onlinedmc.co.uk/Dadourian%20Group%20v.%20Simms.htm>,
[01.07.2013].



117

that would lead to the final goal. If the claimant waits for several months until the arbiters’ selection pro-
cess is over, it is more likely that there will be no need to proceed any more.1

The mentioned issue has been reflected in several arbitral rules offering sufficient regulation of the
issue. For example, the current rules of London International Arbitration2, and, namely, its Clause 9 provi-
des the speedy procedures of formation of the arbitration. However, the mentioned clause aims to shorten
the established terms and take more effective measures for dispute resolution.  The clause stipulating the
provisional measures does not say anything with regard to the mentioned terms and, therefore, cannot be
referred to as a perfect way of problem solving. Speeding up the terms can have a positive influence upon
the claimant too; however, it is not enough for making a rapid and effective decision considering that the is-
sue is really urgent for the claimant party.3

Since 1990, ICC also offers the “pre-arbitral procedures” which, together with other topics, enables the
arbiter to issue a provisional measure before commencing the arbitral proceedings. Namely, the arbiter is entitled
to:

1. use any protective measure that would prevent rapid losses and uncompensable harm;
2. impose the responsibility of payment to the party;
3. give an order to the party to accomplish all the assumed liabilities, among them to sign or submit any

specific document, or ensure the accomplishment of the given order by another person;
4. to give an order to the party to preserve the evidences;4

In order to use such a procedure, the parties must have a direct agreement upon it: a special provision in
their arbitral agreement or other written document expressing their will that they accept the “pre-arbitration pro-
cedures”. Otherwise, even if the arbiter had issued the provisional measure, it would not have the mandatory po-
wer for the parties; according to NY Convention,5 it would not be considered as an arbitral award and, consequ-
ently, would not be enforceable in the country of destination.

The International Chamber of Commerce provides an even more detailed regulation of this issue since
2012. It added Annex 5 to the arbitral rules, a so-called “emergency arbitration rules”.6 the function of the latter
is the same as that of the former; however, it can be activated if:

1. the parties have conducted an arbitration agreement indicating the wish to transfer the dispute to the
ICC arbitration and to follow the rules of arbitration of the mentioned institution;

2. the parties do not directly exclude the application of Annex 5;
3. the parties do not indicate/consider directly the application of other, more detailed and different rules.7

Therefore, the ways of problem solving are considered under the arbitration rules by the ICC and if the
parties address this institute, whenever necessary, they will get a rapid and effective solution even before the ar-
bitration is formed.

Despite the fact  that separate institutes make their efforts to find a way to assist the party urgently nee-
ding an interim measure before the arbitration is formed, we can assume that this problem is not entirely sol-
ved. Consequently, the parties have to be careful and make a choice between the two alternatives: either
they regulate the issue in detail and sufficiently indicate it in their arbitral agreement, or address the court
with the application requesting the interim measure. Otherwise, it may happen that awaiting the final deci-
sion becomes senseless even before the arbitral proceedings start.

1 M. Ferguson S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.

2 LCIA Arbitration Rules.
3 Collins E., Pre-Tribunal Emergency Relief in International Commercial Arbitration, 10 Loyola University

Chicago International Law Review, 10, 2012, 105.
4 ICC Rules for Pre-Arbitral Referee Procedure, Article 2.1
5 1958 - Convention on the Recognition and Enforcement of Foreign Arbitral Awards - the "New York"

Convention,<http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf>, [date of purchase].
6 ICC Arbitration Rules Appendix V - Emergency Arbitration Rules.
7 Emergency arbitrator, <http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/emergency-

arbitrator/>.
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2.5.2 Issuing the Interim Measure “ex parte”

There are varieties of ideas expressed in literature regarding whether the arbitration shall have the
right of issuing a provisional measure upon request, if the party against which such measure is deemed will
not be listened during the decision-making process.1

The practitioner lawyers supporting this institute have very interesting arguments. They say that the
necessity of this institute is present when the effect of rapidness and unexpectedness has a particular impact
upon the protection of interest of the requesting party. They also mention that the interests of the party aga-
inst which such measures are directed can be easily secured by obliging the claimant party to submit the se-
curity. However, they also add that the additional sessions can be convened even after issuing the interim
measures, where the mitigation or cancellation of the measures can be discussed. This would minimize the
risks of the defendant party.2

However, the so-called institute of “ex parte” has many opponents. For example, Professor Hans
Van Houtte dedicated an article to the “ex parte” decisions, where he names different reasons why this in-
stitute shall not be applied. One of the reasons listed in the article is the irrelevance of the institute with the
consensual nature of arbitration. He mentions that the given method of alternative dispute resolution is fully
built upon the desire and expectation of the parties, whereas the method of “ex parte” decisions breaches
the interests of one of the parties. The article provides the recommendation to develop the Model Law in a
way that it would enable the parties to establish the right of application of “ex parte” institute, and not vice
versa - when the parties would exclude this institute preliminarily in order to avoid its application in the fu-
ture against one of them.3 In the same article the author provides the view that the decision made “behind
the party’s back” will be unacceptable for the party. Consequently, the latter will certainly seek its appeal,
thus excluding the possibility of voluntary accomplishment in advance. The claimant party will have to ac-
tivate the enforcement mechanisms by means of court and even if it succeeds, it will waste so much time
that will never make use of the so-called effect of rapidness and unexpectedness. As for the institute of en-
forcement of “ex parte” decisions, it is unacceptable for some of the legal systems, while in some others,
despite the acceptance, there still is a kind of doubt or antipathy toward this institute. Therefore, the party
that submits the “ex parte” decision to the court seeking the enforcement validation should know that the
judge will look at it strictly and precisely in order to evaluate whether the procedural norms had been follo-
wed, and whether there was a need to take the decision in the presented form, and whether the violation of
the legal rights of the opponent party is present - this will take much time indeed.4

Special regulations of the issue are offered by UNCITRAL Model Law (amended in 2006)5 provi-
ding the so-called “Preliminary Order”. The latter refers to the application of issuing “ex parte” interim me-
asures, because in this case only the claimant’s arguments are heard and the decision upon the application
of the measure is made “ex parte”. However, the peculiarity of the “preliminary order” is that it provides
the opportunity to get a temporary solution without postponing the case. The preliminary order expires after
20 days or from the moment when the opponent party enters the process. After that the arbitration can issue
a provisional measure that either confirms the “preliminary order” or changes/cancels it.6 The preliminary
order does not constitute an award,7 therefore, it is valid between the parties and cannot be enforced by the
court under compulsion.

1 “ex parte” Interim Measures.
2 Ferguson S. M., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed

Solutions, and Anticipated Results, International Trade Law Journal, 2003, 55
3 Van Houtte H., Ten Reasons Against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20.

Arbitration International, Vol. 20, Number I, 2004, 85.
4 Van Houtte H., Ten Reasons Against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20;

Arbitration International, Vol. 20, Number I, 2004, 85.
5 UNCITRAL Model Law (Revised 2006) Article 17.
6 MargaretL.M., The Principles and Practice of International Commercial Arbitration, Cambridge, 2008, 102.
7 UNCITRAL Model Law Article 17C 5.
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2.5.3 Provisional Measures Issued by the Court

According to general rules, the existence of an arbitral agreement means the exclusion of a specific
dispute between the parties from the court. A similar provision is given in Clause 8 of the Model Law. The
first part of the named clause provides that: A court before which an action is brought in a matter which is
the subject of an arbitration agreement shall, if a party so requests not later than when submitting his first
statement on the substance of the dispute, refer the parties to arbitration unless it finds that the agreement is
null and void, inoperative or incapable of being performed.  The second part of the clause says that: Where
an action referred to in paragraph (1) of this article has been brought, arbitral proceedings may nevertheless
be commenced or continued, and an award may be made, while the issue is pending before the court.1

According to Clause 186 (1) “d” of Georgian Civil Proceedings Code: “the judge will not accept the
claim during 5 days after its submission if: the parties have conducted a contract, or an agreement indica-
ting that the dispute arising between them shall be transferred to the arbitration.”2 Consequently, if the par-
ties have agreed to transfer their dispute to the arbitration, the court will not intervene in the dispute resolu-
tion and, if one of the parties addresses it, it will cancel the proceedings on the grounds provided in Clause
272. Similar provisions are met in different foreign legislations. For example, Paragraph 1032 of German
Civil Proceedings Code provides that the court does not admit the claim upon the dispute which was alre-
ady examined by the arbitration and the consequent arbitral award exists.3 Both regulations are copied from
the 3rd part of the 2nd clause of NY Convention of 1958 about the recognition and enforcement of foreign
awards. All signatories of the Convention share this provision. An absolute meaning should be given to the
position that it should be prohibited for any party to change its mind and address the court. Such prohibition
shall not be deemed as a violation of the party’s constitutional rights but the reference to the obligation that
“the contract should be fulfilled” and the party should address the arbitration.4

However, this rule applies to the basic examination and resolution of the dispute. In separate cases
the court holds the competence to “intervene” into the arbitral proceedings and take certain decisions on its
own. One of the examples is the provisional measure. Clause 17(5) of UNCITRAL Model Law contains the
following regulation: “A court shall have the same power of issuing an interim measure in relation to arbit-
ration proceedings, irrespective of whether their place is in the territory of this State, as it has in relation to
proceedings in courts. The court shall exercise such power in accordance with its own procedures in consi-
deration of the specic features of international arbitration.”

Such provision can be met in UNCITRAL arbitration rules5 and LCIA rules6. Consequently, it is
an established rule that despite the existence of the arbitral agreement, it is possible that the parties address
the court to seek assistance regarding the provisional measures.

It should be mentioned that the arguments regarding this regulation lasted quite long. The lawyers
and the working group could not agree if addressing the court is relevant to the arbitral agreement and to
the Clause of NY Convention of 1958, which  obliged the court not to accept the disputes upon which the
arbitral agreements existed; also, whether addressing the court by a party and issuing the provisional mea-
sure by the court means the refusal of the arbitration agreement. 7 Consequently, the arbitration rules and
conventions have been modified and special clauses were added. But the lawyers finally agreed that addres-
sing the court was never regarded as a right of a party related to the provisional measures. Clause 6 of the

1 UNCITRAL Model Law Article 8.
2 Georgian Civil Proceedings Code, <https://matsne.gov.ge/index.php?option=com_ldmssearch&view=doc-

View&id=31702&lang=ge>.
3 Zivilprozessordnung (hereinafter - ZPO) § 1032 Schiedsvereinbarung und Klagevor Gericht,<http://www.-

gesetze-im-internet.de/zpo/>.
4 Tsertsvadze, G., International Arbitration, Tb., 2009,195.
5 UNCITRAL arbitration rules article 26.9.
6 ICC Arbitration Rules Article 28, II.
7 Gaillard E., Savage J., International Commercial Arbitration, Hague, 1999,  712-713.
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EU Convention1 about International Commercial Arbitration of 1961 directly indicated that: “Addressing
the court by the party with the request of provisional measures does not mean transferring the dispute for
examination to it”. Therefore, it was an unacceptable practice when the party could address the court with re-
gard to the examination of separate issues, and because of such behavior, it was understood as the party’s re-
fusal on its arbitral agreement, as if it transferred the whole disputable case to the court.2

Concluding from the above described, the parties can address the court with request of the provisional
measures without any problems, and then continue their dispute resolution with the desired arbitration.

As for the question – Which court has the competence to examine the issue and take the corresponding
decision? – this should be decided according to the national law relevant to the international private law.3

Addressing the court with the request of interim measure has the priority that the judge will issue a ver-
dict upon which the enforcement document can be obtained quickly and does not require additional recogniti-
on/enforcement procedures in other countries. Despite this condition, the arbitration is still understood as a
more useful and popular institution to request the provisional measure, because the arbitration can better as-
sess the admissibility of the justification provided by the party and assessment of the preconditions in order
to determine the importance of the provisional measure and its impact on the essential examination of the
case and the final results. Besides, the arbitration is capable to decide whether the party really needs the re-
quested provisional measures or it is just a way to prolong the process. Therefore, despite certain advanta-
ges of the court, international arbitrations are the institutions that the parties address to solve their disputes
and to request provisional measures.4

2.5.4 Granting Interim Measures to the Third Persons

During the arbitral proceedings, the problem appears when a certain decision is directed not to the
signatories of the agreement but to the third person who does not participate in the dispute examination. For
example, if any evidence is not under possession of a defendant party but of a third party, how the provisio-
nal measures shall be issued to that third person5.

Clause 17 of UNCITRAL Model Law and, namely, the definition of the interim measures include
the text: “the arbitral tribunal orders the party to . . .” in such case the party is the subject participating in
the dispute examination. In fact, the key to the arbitral proceedings is its consensual character; the parties
conduct an agreement/a contract to transfer their dispute to the arbitration. The contract provides the relati-
ve right that could be spread upon the contracting parties. Therefore, the arbitration cannot order the bona
fide buyer, the third person not to sell the property. Moreover, such a limitation is influenced by the confi-
dentiality of the arbitral proceedings. The third persons are never engaged in the dispute examination and,
consequently, do not have the right to attend the process, therefore, they cannot be so simply involved in
the proceedings.6

1 European Convention on International Commercial Arbitration of 1961 Done at Geneva, April 21, 1961 United
Nations.

2 Gaillard E., Savage J., International Commercial Arbitration, Hague, 1999, 716.
3 e.g,. Georgian Law “on Private law”, 1998, <https://matsne.gov.ge/index.php?option=com_ldmssearch&-

view=docView&id=93712&lang=ge>.
4 Bucy D.R., How to Best Protect Party Rights: The Future of Interim Measures in International Commercial

Arbitration Under the Amended UNCITRAL Model Law, American University International Law Review, 25,
2010, 579.

5 Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.

6 Srinivasan B.,Scope of Power to Grant Interim Measures against Third Parties under the Arbitration and
Conciliation Act, 1996, <http://ssrn.com/abstract=2141718>, [30.06.2013].
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2.6 The Protective Measures Applicable to the Interim Measures According to
UNCITRAL Model Law

As we have already mentioned several times before, interim measures constitute a protective mechanism
for one party, but it entails a threat of significant damages, especially when the interim measure is unfair or exag-
gerated. Certainly, if all the company’s accounts are frozen, it will not be able to operate and the results will be
lamentable. That is why, there is a number of formal and material preconditions that cannot be passed by the ar-
bitration until it issues an interim measure.  It is inadmissible to consider the interests of only one party and if the
arbitration is examining the dispute then it shall consider the interests of the defendant party as well based on
equality and impartiality principles.

Besides the preconditions regarding the admissibility, Clause 17 (3) of UNCITRAL Model Law1 provi-
des certain requirements and conditions that aim to protect the rights and interests of the party against which the
interim measure is issued. These clauses create a kind of mechanism in order to correct in time the baseless mea-
sures or ensure a rapid and effective compensation of damages caused by those measures.

It should be mentioned that while elaborating the amendments to the UNCITRAL Model Law, the wor-
king group used the provision worked out at Helsinki Conference in 1996 of International Law Association
(ILA)2 about the “Principles of Provisional and Protective Measures in International Litigation”3, as well as the
principles developed at Hague Conference of 2001 about International Private Law, and the principles elaborated
by the International Institute of Unification of Private Law. Although, none of the mentioned institutes can be di-
rectly associated with the arbitration proceedings, but, due to their relevance to the protection of the parties’
rights, UNCITRAL found it important to reflect them partially in the model Law.4

In particular, the Model Law provides the following provisions:
a) “The arbitral tribunal may modify, suspend or terminate an interim measure or a preliminary or-

der it has granted, upon application of any party or, in exceptional circumstances and upon prior notice to
the parties, on the arbitral tribunal’s own initiative”5.

The Model Law enables modification, suspension or termination of the measures issued by the arbit-
ration. The law does not specify the preconditions based on which the arbitration can act in the above des-
cribed way. The “application of any party” and “own initiative”, of course, do not mean that it does not ne-
ed other grounds and the granted measure can be simply suspended.  In such a case the interests of the ap-
plicant party will be breached. Therefore, separate circumstances shall be established, which would prove
that the interim measure is either inadequate or has changed, or the precondition on the grounds of which it
was issued never existed. If, for example, it turns out that the party has submitted false evidence in order to
get the interim measure, the arbitration shall terminate the issued interim measure. Whenever the party ini-
tially has applied for 500,000 US Dollars and the arbitration sequestered the same amount on the defen-
dant’s account, and later the requested amount is reduced, for example, to 300,000 USD, the arbitration can
accordingly reduce the amount of sequester on the defendant’s account.

b) “The arbitral tribunal may require any party promptly to disclose any material change in the cir-
cumstances on the basis of which the measure was requested or granted”6

The applicant party is required to submit full information to the arbitration if the circumstances on the
basis of which the measure was issued no longer exist. As already mentioned, the goal of the institute

1 Same as in their arbitral rules.
2 International Law Association (ILA) – established in 1873 and dedicated to study, interpret and improve the

international law. It organizes internatonal conferences once in every two years, where separate issues are
discussed and developed.

3 Principles of Provisional and Protective Measures in International Ligitation.
4 United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.org/-

pdf/english/yearbooks/yb-2002-e/yb_2002_e.pdf>.
5 UNCITRAL Model Law Article 17 D.
6 UNCITRAL Model Law Article 17 F.
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is to protect the applicant party’s rights whenever necessary. If such a necessity is no more present, it
will turn out that the only goal of the granted measure is to harm the opponent party; therefore, if the
party fails to fulfill this obligation, it may be imposed to the liability of compensation of damages.1

c) “The party requesting an interim measure or applying for a preliminary order shall be liable for
any costs and damages caused by the measure or the order to any party if the arbitral tribunal later deter-
mines that, in the circumstances, the measure or the order should not have been granted. The arbitral tri-
bunal may award such costs and damages at any point during the proceedings.”

This protective measure includes two issues: incurring the costs of interim measures and of possible
costs of damages caused by the measures by the applicant party. The costs occur in each case when the in-
terim measure is granted. It can contain the costs of services such as: transportation, expert’s service or
even sequester.

As for the compensation of damages, as defined in the juridical literature, it cannot be imposed to the
party in each case, even if the real damages are present. This means that the party shall not support the issu-
ance of inadequate measures by its negligent or intentional action and shall not harm the opponent party.
Therefore, if the arbiter makes the final decision which does not satisfy the request of the applicant party
regarding the interim measure, then the issue of compensation of damages will be discussed separately.2

A separate consideration is needed for the circumstances when the decision upon granting the inade-
quate and damaging interim measure was made by the court, not by the arbiter. The practices regarding the
mentioned problem are different. There were cases when the court’s decision regarding the compensation
of damages caused by the unlawful interim measure were not satisfied by the arbiters, or vice versa.3 From
the given two positions, preference should be given to the one that considers compensation of damages and
losses. If, from one point of view, we consider the argument that the damages caused generally by the mea-
sures shall be compensated, and this is sufficiently reflected in the legislations and regulations, then the
parties shall not have an opportunity to get rid of the compensation liability by means of revocating the in-
terim measure through the court.

3. Recognition/Enforcement of Foreign Arbitral Awards Granting the Interim Measure

3.1. Need for the Recognition/Enforcement of Foreign Arbitral Awards Granting
the Interim Measures

If when issuing the verdict or the decision by the court the enforcement document is also requested,
it will be submitted to the enforcement institution which will start enforcement. However, this covers the
local disputes examined by the court, where the court and the enforcement bureau constitute the system
supported by the national legislation. A different picture is observed in the case of international arbitration.
For example, in Stockholm, if the arbiter satisfies the party’s application, it should be clarified how the de-
cision will be enforced. Naturally, the party against which the interim measure has been issued can fulfill
the award so that the claimant does not have to refer to the compulsory enforcement measures. There is a
number of reasons why the defendant should do so: it may earn the reputation of the law breaker; or sooner
or later the compulsory enforcement will take place.4 However, this does not mean that the decisions are al-
ways fulfilled voluntarily and the parties do not have to pass the procedures of recognition and enforcement
of the awards in the country of destination.

1 See the next provision.
2 Rubino-Sammartano M., International Arbitration: Law And Practice, 2nd ed., The Hague, 2001,  648.
3 Ibid, 649.
4 Tsertsvadze, G., International Arbitration, Tb., 2009, 517.
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3.2 Recognition and Enforcement of the Arbitral Awards – Definitions of the Terms

Despite the fact that both the recognition and enforcement of the award are reinforcing the arbiter’s
order and grant an effect to it, these two terms are separated from each other by the juridical literature and
national legislations.1

Recognition – “considers integration of already rendered award into the legislation of the implemen-
ting country”. Recognition is a rather “protective” measure as it is done by the party to maintain the result
and prevent it from the opponent’s efforts aimed to influence the award through legal action. The recogniti-
on of the award underlines the latter’s mandatory and legal nature toward the parties.2

Enforcement – unlike recognition, it is a rather “pushing” measure defined as “striving for conver-
ting the award into money”. It considers not only the legal recognition of a specific award, but the imple-
mentation of its enforcement too. In order to enforce the award, it should be recognized first.3

3.3 Legal Sources of Recognition/Enforcement

The international conventions have a key role among the legal sources for recognition/enforcement
of arbitral awards. Indeed, if each country had different procedures and regulations with regard to enforce-
ment, the situation would be very complicated for enforcement seekers. Therefore, the international con-
ventions establish general standards that ensure a sufficient legal response to the application of a party in
the country signing the convention.

One of the most important legal sources is the New York Convention of 1958 regarding “the recog-
nition and enforcement of foreign arbitral awards”. The Convention aims to enable the signatory country to
recognize/enforce the foreign arbitral award within its legislative framework rapidly and simply.4 The sco-
pe of NY Convention is significantly wide; however, it is not the only source. For example, Minsk Conven-
tion also includes the provisions that enable the signatory countries to enforce the awards regarding the ci-
vil and domestic disputes through simplified procedures.5

When talking about the legal sources, we should pay due attention to the national legislation that re-
gulates in detail who will examine the application requesting recognition/enforcement, what time shall be
allocated to the examination of the application and so on. With regard to the national legislation, the model
Law shall also be considered, because it has been ratified in several countries (among them in Georgia too)
and, therefore, the legislations of those countries had been unified and, as a result, identical regulations re-
levant to the international convention are found in different countries.

3.4 Grounds for the Refusal of Recognition/Enforcement of
the Arbitral Award

The arbitration is entrusted by the states to render an award and, whenever necessary, it is supported
at the enforcement level too. Any arbitral award cannot be enforced. We already mentioned above certain
procedural and material/legal grounds for issuing the provisional measure by the arbitration. Of course, if a
person obtains the arbitral award without its criteria and enforces it, this will entail absolute chaos. Therefo-
re, if the general criteria set are present, the court cannot recognize/enforce the arbitral award and such a
defective award will become just a piece of paper.

1 Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 16.
2 Ibid, 17.
3 Ibid.
4 Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 25.
5 Tsertsvadze, G., Recognition and Enforcement of Foreign Arbitral Awards in Georgia, <http://www.-

mpipriv.de/files/pdf3/2009_11_19_013.pdf>.
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With regard to provisional measures, as they should also be based upon the arbitral award, the gene-
ral criteria set forth by the NY Convention apply; the formulation provided in the amended text of 2006 of
the Model Law similarly interesting with regard to the preconditions for enforcement.1

The recognition and enforcement of the arbitral award can be refused based on the application of the
party against which it is rendered, only if that party submits to the authorized institution the documents tes-
tifying that:

(a) the parties of the agreement indicated in Clause 2, in accordance with the legislation in force,
were incapable, or the arbitral award is null according to the law to which the parties have subordinated
the agreement and whenever such reference is absent - according to the law of the country where the ar-
bitratal awards has been rendered2;

The arbitral award is a mutual agreement and, therefore, its effectiveness is in the same way the sub-
ject to the established rules as other types of agreements. For example, Clause 81 of Georgian Civil Procee-
dings Code establishes the grounds for annulment of the agreement if it was conducted falsely. Arbitration
is the alternative – not the primary means of dispute resolution. If the party wishes to use it, s/he should ex-
presses his/her wish, accordingly, and only after this the arbiter will be entitled to examine the dispute bet-
ween the parties. If there is no desire expressed by the parties, or it has been expressed incorrectly, then the
arbitral award, if any, will not have legal power.

(b) the party against which the arbitral award is rendered was not fully informed about the designa-
tion of an arbiter or about the arbitral proceedings or could not present his position due to some other rea-
sons;

The arbitral proceedings, alike to the court proceedings, are built upon the principles of equality and
competitiveness of the parties. Therefore, it is unacceptable that the arbiter issues the award without liste-
ning to the positions of both parties fully and objectively and assessing the circumstances. Otherwise, the
party in absence of which the award was rendered is entitled not to obey the order and the claimant party
will not hold any mechanism of enforcement. This fact proves once again the problematic character of the
awards rendered “ex parte”, if the party manages to get satisfaction of his own request of the interim mea-
sure from the arbiter, s/he will not be able to grant a legal power to it anyway.

(c) the arbitral award is rendered regarding the dispute that was not considered by the arbitral
award, or concerned the issue that exceeds the borders of the arbitral agreement, provided that, if possible,
the awards regarding the issues subjected to arbitration could be separated from the issues that had not be-
en subjected; the part of the arbitral award that includes the resolutions regarding the issues considered by
the arbitral agreement can be subjected to the recognition and enforcement;

As we have already mentioned several times before, in order to enable the arbiter to grant the interim
measure, the parties shall not exclude such a right of an arbiter from their arbitral agreement. If the parties
limit or exclude the arbiter’s right of granting an interim measure, and the arbiter will issue it anyway, the
decision will not enter into legal force until the opponent party gives its consent.

(d) composition of the arbitration or the arbitral proceedings did not correspond to the agreement of
the parties, or if such agreement does not exist – to the law of the country where the arbitral proceedings
took place;

This criterion refers to the circumstances when there are the violations of the procedural norms of
formation of arbitration or of rendering the award by the arbitration. For example, the arbitration was entit-
led to issue an interim measure, but it was limited to the inspection criteria that had to be considered in the
decision making process, however, they had been ignored. We discussed above the cases when the arbitra-
tion was not formed by the parties, however, based on the urgency of the importance of the interim measu-
res, the sufficient decision was made by the person appointed by the arbitration secretariat. It is interesting

1 UNCITRAL Model Law on International Commercial Arbitration Article 17 - Grounds for refusing recognition
or enforcement.

2 Text of the Convention in English available at: <http://www.uncitral.org/pdf/english/texts/arbitration/NY-
conv/XXII_1_e.pdf>.
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whether the decision made by such a person can be annulled based on the reasons described in the above
clause. The ICC regulations provide a direct indication that such a decision is valid if the parties have not
excluded it from their agreement. If the parties consider that the dispute arising between them shall be tran-
sferred to the ICC arbitration, then it is deemed that they agree with all the aspects and conditions provided
in the arbitration rules at the moment of conducting the agreement; therefore, it will be regarded that the
procedures of interim measures have not been breached. Otherwise, not every award rendered by the arbit-
ration can be settled.

(e) the arbitral award has not yet entered into its legal force, or has been suspended or annulled by
the authority of the country where the decision was made or according to the legislation of which the
award was rendered.

Besides, the NY Convention considers two more conditions that shall be inspected by the court befo-
re satisfying the application of the party regarding the recognition/enforcement of the award. Specifically
these conditions include the cases when:

(a) according to the legislation of the given country, the dispute cannot be the subject of arbitration;
The arbitration law directly provides the issues upon which the arbiter can be competent. In the Ge-

orgian reality it refers to: “the private property dispute based on the equality principles that the parties can
solve among each other.”1 Consequently, in Georgia, the awards related to administrative disputes cannot
be recognized or enforced, and if the arbitration has requested suspension of the administrative act, it can-
not be satisfied either.

(b)  the recognition and enforcement of the arbitral award contravenes with the public order of the
given country.

The notion of public order is very important for the international private law. It should be mentioned
that the order itself does not have anything in common with the “public” or the “public order”. The “public
order” covers the legal principles on which the country’s legislation is built. “According to the dominating
idea, the subject of the public order is not to determine whether the imperative legal norms considered by
the arbitral award conflicted with the arbitral award, but to assure that the given act satisfies the minimum
standards of the justly process in the country.”2 If the court starts inspecting to what extent the arbitral
award contravenes with each imperative norm, then it will be deemed that this institution of justice is not
only used for recognition and enforcement, but also in a capacity of the upper instance. This would be an
insufficient action. Therefore, the court shall inspect only to what extent the arbitral award contravenes
with the key principles of the national legislation and not with each regulative norm. 3

The public order can be of the material law as well as of the procedural law. The latter includes the
elementary, basic principles of conducting the process,4 such as, for example, the principle of equality.
With regard to the provisional measures, we can repeat that it is important that the principles of equality are
kept, or there should not be requested an exaggerated measure that would aim to harm the opponent party
rather than to protect the claimant’s interest. If the court finds that the above mentioned contraventions are
so serious that they conflict with the key principles of the Georgian Law, it will refuse the recognition and
enforcement of the award.

The Model Law amended in 2006 also includes certain conditions based on which the decisions re-
garding interim measures can be refused from recognition/enforcement. The main principles of Model Law
are directly transferred from the NY Convention of 1958 referring to the grounds for annulment of the ar-
bitral award, failing to notify the party about the process and other above discussed grounds. Besides, the
Model Law adds extra grounds for recognition/enforcement of the award, they are:

1 Goergian Law on Arbitration, clause 1, <https://matsne.gov.ge/index.php?option=com_ldmssearch&view=-
docView&id=89284&lang=ge>.

2 Gotua, L., “Enforcement of Foreign Arbitral Awards and Foreign Court Verdicts”, Doctorate Thesis, TSU, Tb.,
2010, <http://www.law.tsu.ge/data/file_db/faculty-law-public/levan%20gotua.pdf>.

3 Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 37.
4 Tsertsvadze, G., International Arbitration, Tb., 2009, 532.
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1. If the defendant party establishes to the satisfaction of the court that concerning the provisional
measure the party has not fulfilled the arbitration order with regard to the presentation of the due security
amount.

As already discussed above, before granting the interim measure, the arbiter can activate certain
mechanisms in order to protect the interests of the defendant party. One of such “mechanisms” was the sub-
mission of due security by the claimant party. If the arbiter imposes such a requirement to the party, the lat-
ter shall fulfill it immediately, and only after it s/he can get the opportunity to use the measure. Otherwise,
it seems that the court will not assist the claimant party to achieve the desirable result. The Model Law1 al-
so grants the authority to the court, if it considers proper, to order the requesting party to provide appropria-
te security. Such cases, presumably, are rather rare. As mentioned above, the priority of arbitration compa-
red to the court with regard to the interim measure was that the latter is not aware of the essentials of the
case. If the arbiter, who does not know every detail of the case, has not ordered the requesting party to pro-
vide security, then the court will also lack the grounds to act so.  This rule shall be allocated to the circum-
stance when the arbiter has not discussed this issue at all and at the stage of recognition and enforcement
the defendant party assumed that his interests can be significantly damaged by the granted measures.

2. The enforcement of the provisional measures exceeds the authority of the court, unless the court
issues a decision on changing its form within the frame required by the legislation in order to make the
provisional measure enforceable, without making a substantial change to the measure.

In order to use the provisional measure, the court shall be enabled so by the legislation; if, for exam-
ple, the Georgian legislation does not consider the issue of sequestration, and the arbitration has the decisi-
on upon granting this particular measure, naturally, the judge will be bounded by the legislation and will
not be able to act beyond the authority granted to him.

Besides the discussed two issues mainly related to the specifics of interim measures, the differences
between the Model Law and the NY Conventions are not observed concerning the grounds for refusal.

3.5 Peculiarities of the International Center for the Settlement of
Investment Disputes (ICSID)

ICSID is an autonomous international institute established by the World Bank in 1966 by means of
adopting the relevant convention.2 The main goal of ICSID according to the convention3 is the resolution of
disputes between the signatory states and the foreign individuals (investors). As a rule, international arbitra-
tions examine the disputes arising between two subjects of private law; for example, the dispute arising
from the contractual relations between Georgian and German entrepreneurs. Therefore, the state to which
the arbitral award is transferred is furnished with sufficient mechanisms to support the enforcement of the
award. In case of ICSID, the state is the party of the dispute. Therefore, there could be a mandatory mecha-
nism that would oblige it to fulfill the decision upon the interim measure. Consequently, the term “manda-
tory” is not considered by the convention in relation with an interim measure, instead it provides the term
“recommend”4. There were long arguments upon this issue during the elaboration of the convention, na-
mely, what formulation should have been used regarding the provisional measures, i.e. whether it would be
of mandatory or recommendation character. A Chinese delegate protested against the use of the mandatory
nature as he believed that the signatory state could face problems because of the collision between the en-

1 UNCITRAL Model Law, Article 17H, 3.
2 International Centre for Settlement of Investment Disputes (hereinafter, ICSID), <https://icsid.worldbank.-

org/ICSID/Index.jsp>.
3 Convention on the Settlement of Investment Disputes Between States and Nationals of other States,

<https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf>.
4 Article 47: “Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so

require, recommend any provisional measures which should be taken to preserve the respective rights of either
party.”
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forcement of the measure and the internal policy of the country. It seems that the Chinese delegate mana-
ged to defend his point; however, despite the formulation, the arbiters’ decision has the mandatory charac-
ter anyway1; this has been observed in practice, for example, in the arbitral award regarding the case of
Emilio Agustín Maffezini v. Kingdom of Spain2 we read the following argumentation: “While there is a sig-
nificant difference between the word “recommend” – as used in Clause 39, and the word “order” – as used
in all other clauses underlining the authority of the arbitration to oblige the party to fulfill certain actions,
the difference between these two words is rather conceptual than real. Furthermore, the Spanish version of
the convention uses the word “dictaciqn” (to establish, legalize). The arbitration believes that the signatori-
es of the convention did not mean that there were essential dissensions between these words. The authority
of arbitration to issue an interim measure is not less obligatory than the final award regarding the essential
circumstances of the case. Therefore, for the purposes of this decision, the arbitration assumes that the word
“recommend” has the same power as the word “order”3.

However, the order/recommendation would be the meaningless use of words if the arbitration ren-
ders an award and the party will refuse to fulfill it, and there will not be any mechanism to oblige the party.
The ICSID does not have any such mechanism; however, it is the country’s interest to care for the arbitral
award and make an effective response to it. Otherwise, this fact will be negatively reflected upon the relati-
ons between the country and the World Bank, especially if the country is a beneficiary of the projects im-
plemented by the World Bank.4

Consequently, the disobedience of the defendant party to the decision issued by one of the prestigio-
us arbitration institutions may significantly affect the image of the country itself that will be further reflec-
ted in worsened economic relations. Therefore, the countries do not pay attention whether there is an enfor-
cement mechanism or not, and voluntarily fulfill the arbitral orders. Still, we should mention that this does
not always happen. For example, in the case of AGID v. Congo5 the claimant party requested an access to
certain documents in order to study and analyze them and use them as evidences. The arbitration satisfied
the party’s request, but the country refused to fulfill it.

Another peculiarity of the ICSID is reflected in the types of provisional measures. This arbitration
can influence the state authorities and oblige them to implement/cancel certain administrative acts. For
example, in the case of Pey Casado v. Chile6 the arbitration required from the country not to grant a legal
force to one of the orders issued by the Minister, because it would be negatively reflected upon the arbitral
proceedings and its presumable results.

4. Regulation of Provisional Measures by the Georgian Legislation

4.1 Granting the Provisional Measure by the Arbitration

What authority does the Georgian legislation grant to the arbitration and, consequently, what proce-
dure will apply if the parties refer to the Georgian legislation to be used in the proceedings (“lex arbitri”).
Since January 1, 2010 the new law “about arbitration” entered into its legal force establishing the rules of
formation of arbitration, arbitral proceedings, arbitral awards as well as the recognition and enforcement of

1 Schreuer C., Malintoppi L., Reinisch A., Sinclair A.,The ICSID Convention: A Commentary, 2nd ed., Cambridge,
2009, 764.

2 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, <https://icsid.worldbank.org/ICSID/-
FrontServlet?requestType=CasesRH&actionVal=showDoc&docId=DC564_En&caseId=C163>.

3 ICSID Case No. ARB/97/7, <https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&-
actionVal=showDoc&docId=DC564_En&caseId=C163>.

4 Tsertsvadze, G., International Arbitration, Tb., 2009, 450.
5 AGID v. Congo, ICSID case N. ARB /77/1.
6 Pey Casado v. Chile, ICSID case N. ARB 98/2.
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the awards rendered outside Georgia.1 Unlike the preceding2 law, the new law gives a more detailed regula-
tion of the issues related to the Georgian, local and international arbitration procedures, among them of the
interim measures too.

The clauses from 17 to 23 of the new law regulate the issues of granting the interim measure and the
procedures of recognition/enforcement. This chapter of the present paper will discuss the procedures of
granting the interim measure and their relevance to the internationally established standards, especially, to
the Model Law of 2006.

Clause 17 of the law furnishes arbitration with the right to grant the interim measure at the same time
giving preference to the agreement between the parties with regard to this rule. Consequently, if the parties
have not excluded such a right of an arbiter, one of them can address the arbiter with the request of the inte-
rim measure. As for the types of interim measures, the second part of the Clause 17 provides a similar lis-
ting as indicated in the Model Law.3 In particular, whenever the due application is made, the arbitration can
order the opponent party to:

a) Maintain or restore the status quo pending determination of the dispute;
b) Take action that would prevent, or refrain from taking action that is likely to cause, current or im-

minent harm or prejudice to the arbitral process itself;
c) Provide a means of preserving assets out of which a subsequent award may be satised; or
d) Preserve evidence that may be relevant and material to the resolution of the dispute.
Such approach is welcomed because the interim measures offered by the Model Law are so general

and have such a wide scope that in case of issuing any of the specific measures, it will not  have the enfor-
cement problem in Georgia. This is just because Georgian legislation does not consider the use of such me-
asures by the arbitration.

A similar situation is observed with the protective measures of the defendant party and the precondi-
tions of the interim measures.  The Georgian law is the direct translation of the clauses of UNCITRAL Mo-
del Law that regulate the mentioned issues. The topics related to the liability of compensation of losses,
amendment, suspension or termination of the interim measure granted by the arbitration, etc. As mentioned
above, the Model Law of 2006 most effectively regulates the provisional measures. These regulations were
elaborated by the working group that spent significant time on investigating the established practices and
problems regarding the issue and tried to find the ways of solution. Hence, it is important that the Georgian
law is analogical to the most effective regulation to-date.

A specific jurisdiction exists in the Georgian reality too and the claimant party can decide whether to
address the court with the request of the interim measure or entrust it to the arbitration. The first way will not
be understood in Georgia as the refusal of the arbitral agreement and therefore the key aspects of the dispute
will be examined by arbitration.  If the party requests so, the court will refer to the norms of Georgian Civil
Proceedings Code and, namely, to the rules (of interim measures) considered by its XXIII clause.4

Despite the conformity with the Model Law, we should mention that the problem of the Georgian
law the lack of the possibilities and procedures of “ex parte” awards and granting the interim measure befo-
re the arbitration is formed. Due to the above mentioned reasons, these issues constitute the problem in ar-
bitral proceedings, because the parties forget to consider them in their arbitral agreement. Therefore, it is
important to consider them in the Georgian legislation and to incorporate the regulations as considered by
the Model Law with regard to the “preliminary orders” in order to avoid the unforeseen problems.

1 Georgian Law about Arbitration, clause  1.1.
2 Georgian Law about Private Arbitration, in force in 1997-2010, <https://matsne.gov.ge/index.php?option=-

com_ldmssearch&view=docView&id=29830&lang=ge>.
3 List of interim measures provided above.
4 According to the arbitration nature, except for the two circumstances considered by Clause 198 of the Georgian

Civil Procedures Code:
f) Suspension of the disputable act of state authority, local self-government, organization or authority;
g) Suspension of the enforcement document regarding the cases sued in compliance with the Geogian law about
“relations arising from the use of habitation”, or that are sued to renew the case.
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4.2 Procedures of Recognition and Enforcement of Arbitral Awards regarding
the Interim Measures in Georgia

Georgian Law about Arbitration, and namely its Clauses 44 and 45, and regarding the interim mea-
sures Clauses 22 and 23 regulate the preconditions of recognition and enforcement of the arbitral awards.

The above listed clauses are directly translated from the UNCITRAL Model Law. Consequently, the
innovations with regard to the preconditions for the recognition and enforcement of the awards are not met
in the Georgian legislation.

According to the NY convention,1 the party seeking the recognition and enforcement of the award,
shall submit the original of the document or the sufficiently endorsed copy of it. As the language of litigati-
on in Georgia is Georgian2, the applicant shall also provide a sufficiently endorsed translation of the docu-
ment to the court.

As for the court itself, in Georgia the recognition and enforcement of foreign arbitral awards, and
among them the decisions regarding the interim measures, are performed by the Chamber of Civil Cases of
the Supreme Court of Georgia.  The Chamber consists of three persons; so far, no need has been determi-
ned regarding the involvement of the Grand Chamber into the cases of recognition and enforcement, howe-
ver, a theoretical possibility only exists for complicated cases, for example, with regard to the public order.3

Still, it is less expected that such a need will occur at all. Moreover, the issues regarding the interim measu-
res, are fully harmonized by means of the Model Law and do not cause significant problems between the
jurisdiction of the countries.

The examination of such issues by the Supreme Court has other advantages too. For example, its sig-
nificant experience in the examination of the disputes subject to the international private law, the legal lib-
rary, technical equipment, etc. compared to the other, lower instance courts.4 Here we should consider the
level of overload of the courts. According to the statistical data of 2011, the court of the first instance was
addressed by 22,018 persons, whereas the Supreme Court of cassation was addressed by less than 1,500
persons5.  Certainly, the extent of the load will not allow the judges if the first instant will not be able to
evaluate the foreign arbitral awards timely and effectively. Consequently, it is more reasonable that such is-
sues were subjected to the Supreme Court.

5. Conclusion

Within the scope of the present paper we discussed the issuance of the interim measures by internati-
onal arbitrations as well as the enforcement procedures in the country of destination.

Concluding from the above described, we outlined several specific issues that shall be considered by
the parties when conducting the arbitral agreements.

First of all, the parties shall pay attention to the procedural law used by the arbitration (“lex arbitri”).
When making the choice regarding the latter, and if the parties do not subordinate the case to the law accor-
ding to the territorial principle of arbitration, they shall consider the extent at which the legislation allows
the issuing of the interim measure by the arbitration, and whether the imperative norms of that country pro-
hibit such measures.

Besides, the parties shall consider the procedures of granting the interim measure before forming the
arbitration. We have already discussed the regulations provided by the International Chamber of Commerce

1 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Article IV.
2 Constitution of Georgia, clause 85, <https://matsne.gov.ge/index.php?option=com_ldmssearch&view=doc-

View&id=30346&lang=ge>.
3 Gotua, L., “Enforcement of Foreign Arbitral Awards and Foreign Court Verdicts”, Doctorate Thesis, TSU, Tb.,

2010, 48, <http://www.law.tsu.ge/data/file_db/faculty-law-public/levan%20gotua.pdf>.
4 Ibid, 44.
5 Statistics of Supreme Court available at: < http://statistic.supremecourt.ge/module/>.
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regarding the issue; however, if the parties transfer their dispute to the other arbitration they might face se-
rious problems. If the claimant party seeks the interim measure and there is nobody to examine the applica-
tion and make a decision with the legal force, of course, the defendant party will not assist it and, consequ-
ently, nobody can force them to act so, because the desire was not expressed in advance. Hence, the parties
shall regulate the issue in advance, in their arbitral agreement in order to avoid the stalemate later on.

The issue regarding the enforcement is also noteworthy. Although the NY Convention has simplified
the procedures for the parties and this does not constitute the problem in a number of countries, however, it
should also be mentioned that the Convention is not ratified by all countries and even in some of them par-
ticular reservations have have made.

Besides, we should also consider where the party prefers to apply for the interim measure: to the co-
urt or to the arbitration. Any of the parties can address the court requesting the issuance of the interim mea-
sure against the opponent party. If the court is located in the country of the defendant party, then the enfor-
cement procedures will start without problems immediately as soon as the decision is made, and there will
not be the need for extra recognition and enforcement procedures. However, on the other hand, we should
also consider the competence of arbitration compared to the court. The arbiters know the essentials of the
case better and they hold several other privileges as well, because of which the parties generally prefer to
address the arbitration (confidentiality, a wider competence with regard to certain issues, etc.). Consequ-
ently, it is impossible to make a general recommendation regarding which institute the party shall address
when such a need occurs. This shall be done after the individual assessment, when all the circumstances
(e.g. time) are analyzed and prioritized in detail.
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rusudan WitaSvili

mediaciis upiratesobani arbitraJTan SedarebiT

1. Sesavali

am samyaroSi Znelia samarTlianobis damkvidreba, magram kacobrioba arsebobis
dRidan eZebs, qmnis, ayalibebs samarTlianobis misaRwevad axal-axal sistemebs, for-
mebs, kanonebs, romlebic, Tu mTlianad ara, maqsimaluri sizustiT mainc uaxlovdeba
am sityvis  absolutur mniSvnelobas.

davis ganxilvis alternatiuli saSualebebi – arbitraJi da mediacia, didi war-
matebiT gamoiyeneba msoflios mraval qveyanaSi da maT samarTlebriv sistemaSi mniS-
vnelovani adgili ukavia. arbitraJi, qarTul kanonmdeblobaSic ukve damkvidrebuli
institutia, arsebobs specialuri kanonic `arbitraJis Sesaxeb~,1 rac Seexeba mediaci-
as, is jer siaxlea da jerjerobiT masTan dakavSirebuli kanonmdebloba SemuSavebis
procesSia, Sesabamisad, calke normatiuli aqti mis Sesaxeb ar aris.2 miuxedavad imisa,
rom arbitraJs mxareebi xSirad mimarTaven maT Soris warmoSobili davis gadasawyve-
tad, is arc ise swrafi da xelmisawvdomia, sasamarTlos gziT davis ganxilvasTan Se-
darebiT, rogorc erTi SexedviT Cans. `uaxlesi tendenciebis gaTvaliswinebiT, debu-
leba arbitraJis araformalurobis, konfidencialurobisa da xelmisawvdomobis Se-
saxeb moZvelebulad iTvleba~.3 `arbitraJi namdvilad aris sakmaod Zviri siamovneba,
romelic yovelTvis ver amarTlebs molodins~.4 aqedan gamomdinare davis ganxilvis
axali saSualebis damkvidrebas, didi praqtikuli mniSvneloba aqvs rogorc uSualod
mxareebisTvis, ise sasamarTlosTvisac, radgan `is did rols Seasrulebs sasamar-
Tloebis gantvirTvaSi, rac misi amoqmedebis erT-erTi mizania~.5

naSromis aqtualobas ganapirobebs swored is faqti, rom mediaciis instituti
axla mkvidrdeba qarTul kanonmdeblobaSi da, Sesabamisad, mis mimarT sazogadoebri-
vi interesic maRalia, garda amisa, masTan dakavSirebiT ar arsebobs erTiani sakanon-
mdeblo aqti, romelic yvela sakiTxs sistemurad moawesrigebs. aseve, am sakiTxTan da-
kavSirebiT, ar aris bevri samecniero naSromi.

naSromis mizania, cxadi gaxados mediaciis institutis mniSvneloba da misi upi-
ratesoba arbitraJTan SedarebiT, TiToeuli maTganis

naSromSi dawvrilebiT iqneba ganxiluli sasamarTlo mediacia, misi Tavisebure-
bani da praqtikuli mniSvneloba, raTa gamoikveTos ramdenad efeqturi iqneba is qar-
Tul sinamdvileSi. aseve, naSromis erT-erTi mizania, xazi gausvas arasasamarTlo me-
diaciis mniSvnelobas, romelic sasamarTlo mediaciaze aranakleb efeqturia. aRsa-
niSnavia, rom Tavdapirvelad swored arasasamarTlo mediacia damkvidrda, misi warma-
tebiT gamoyenebis Semdeg ki moxda sasamarTlo sistemaSi  CarTva.

1 arbitraJis Sesaxeb saqarTvelos kanoni, 2009.
2 mediaciis Sesaxeb norma aris samoqalaqo saproceso kodeqsis XXI8 TavSi. garda amisa,

saqarTveloSi moqmedebs sanotaro, sagadasaxado da samedicino mediacia, aseve mediacia
sisxlis samarTlis procesSi.

3 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi),
2008, 22.

4 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi),
2008, 82.

5 kublaSvili k., morigeba davis nacvlad, Jurnali `liberali~, Tb., 2012, <http://www.liberali.-
ge/ge/liberali/articles/110271/>.
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TemaSi gamoyenebulia SedarebiT-samarTlebrivi meTodi. gaanalizebulia ara
mxolod ori gansxvavebuli davis ganxilvis alternatiuli saSualeba, aramed media-
ciis institutTan dakavSirebiT, ganxilulia amerikis SeerTebuli Statebis, kanadisa
da didi britaneTis Sesabamisi kanonmdeblobidan calkeuli normebi, romlebic am in-
stitutis dasaxasiaTeblad da misi upiratesobebis warmosaCenadaa aucilebeli.

naSromis struqtura agebulia Semdegnairad: Sesavlis Semdeg, me-2 Tavi eTmoba
arbitraJisa da mediaciis institutis zogad daxasiaTebas da informaciuli xasiaTi-
saa. kerZod, moicavs am ori institutis cnebas, warmoSobas, saxeebs, maTi maregulire-
beli kanonmdeblobis zogad mimoxilvas, romelSic ganxilulia rogorc mediaciisa
da arbitraJis Sesaxeb qarTuli kanonmdebloba, aseve ZiriTadi saerTaSoriso samar-
Tlebrivi aqtebi da  xelSekrulebebi. am mxriv, gansakuTrebiT aRsaniSnavia evrogaer-
Tianebis direqtiva `komerciul da samoqalaqo saqmeebze mediaciis garkveuli aspeq-
tebis Sesaxeb~,1 romelic awesrigebs mediaciasTan dakavSirebul ZiriTad sakiTxebs.
miuxedavad imisa, rom saqarTveloSi moqmedebs `arbitraJis Sesaxeb~ kanoni, interess
moklebuli ar unda iyos am sferoSi arsebuli im aqtebis zogadi mimoxilva, romlebic
bevrad adre iqna SemuSavebuli.2 me-3 Tavi eTmoba procedurul sakiTxebs, ris gareSec
maTi daxasiaTeba da, miTumetes, romelime maTganis upiratesobaze msjeloba SeuZle-
beli iqneboda. me-4 TavSi mocemulia mediaciisa da arbitraJis Sedarebis Sedegad mi-
Rebuli maTi saerTo da ganmasxvavebeli niSnebi. daskvnaSi asaxulia kvlevis Sedegebi.

2. arbitraJis damaxasaTebeli niSnebi

2.1. arbitraJis cneba warmoSoba da saxeebi

2.1.1. arbitraJis cneba da warmoSoba

arsebobs mosazreba, rom arbitraJi sasamarTlos pirvelsaxea. arbitraJis isto-
ria literaturaSi nakleb gamokvleulad iTvleba, Tumca aRiarebulia, rom misi war-
moSoba win uswrebda sasamarTlos warmoSobas.3 arbitraJi, rogorc davis ganxilvis
saSualeba, uZvelesi warmoSobisaa. igi moxseniebulia berZnul miTologiasa da bib-
liaSi.4 arbitraJis istoria jer kidev Cvens welTaRricxvamde iwyeba, rodesac arse-
bobda momrigebeli sasamarTlo Zvel berZnebs Soris. arbitraJi gavrcelebuli iyo
Zveli romis imperiaSic. romaelebi mas Tvlidnen saSualebad, `raTa wertili dasmoda
samarTalwarmoebas~. romaeli mecnierebi miiCnevdnen, rom samarTalwarmoebasTan er-
Tad, arbitraJic iyo davis ganxilvis saSualeba. saxelganTqmuli `Tormeti tabula~,
romelic miRebuli iyo uZveles romis imperiaSi, mkafiod aRiarebda arbitraJs, ro-
gorc davis gadawyvetis meTods, iseTi davebis SemTxvevaSi, romlebic exeboda sazR-
vrebs, miwebsa da nagebobebs da iTvaliswinebda, rom Tu mezobeli mesakuTreebi ver
Tanxmdebodnen sazRvrebTan dakavSirebiT, dava gansaxilvelad unda gadascemoda sam
arbitrs.5

1 European Directive on Certain Aspects of Mediation in Civil and Commercial Matters, 2008, <http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:EN:PDF>.

2 niu iorkis konvencia, miRebulia 1958 wels, ZalaSi Sevida 1959 wlis 7 ivniss. UNCITRAL
modeluri kanoni saerTaSoriso komerciuli arbitraJis Sesaxeb, miRebulia 1985 wels.

3 cercvaZe g.,saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,
2008, 14.

4 Bennett S.B, Arbitration: Essential Concepts, ALM Publishing, A Division of American Lawyer Media inc,
2002, 9.

5 Wei – Jen Chen, Separate but Equal in Arbitration? - An Analysis on Ad Hoc Arbitration of Taiwan and East
Asia, Contemp. Asia Arb. J., 2012, 112.
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arbitraJi iyo davis ganxilvis damkvidrebuli meTodi inglisSi, sadac is gamoi-
yeneboda savaWro da sazRvao urTierTobebidan gamomdinare saqmeebis gadasawyvetad.
inglisidan is gavrcelda amerikis koloniebSi, sadac, revoluciamde, mniSvnelovan
rols asrulebda davebis gadawyvetaSi. arbitraJi miiCneoda iaf, swraf da kerZo da-
vis ganxilvis saSualebad. aRsaniSnavia, rom Tavdapirvelad saarbitraJo gadawyveti-
lebis aRsruleba iyo nebayoflobiTi, Tumca, mosaxleobis zrdasa da migraciasTan
erTad, arbitraJi, romlis gadawyvetilebac ar iyo savaldebulo naklebefeqturi
gaxda. 1768 wels niu-iorkis savaWro palatam daaarsa pirveli mudmivmoqmedi saarbit-
raJo dawesebuleba amerikis SeerTebul StatebSi.1 Tumca amerikaSi arbitraJis Camo-
yalibebasa da misi, rogorc davis ganxilvis alternatiuli saSualebis populariza-
ciaSi didi wvlili Seitana federalurma saarbitraJo aqtma.2 amave periodSi daiwyo
saerTaSoriso arbitraJis samarTlebrivi regulirebac (miRebul iqna Jenevis oqmi –
1923 wels da Jenevis konvencia – 1927 wels).  xolo meoce saukunis meore naxevridan
Seiqmna stabiluri samarTlebrivi baza, romelmac arbitraJis sayovelTao aRiareba
da popularoba ganapiroba.3

iqidan gamomdinare, rom arbitraJi efuZneba mxareTa SeTanxmebas, rom dava gan-
saxilvelad gadascen arbitraJs, sasamarTlos nacvlad, arbitraJs xSirad axasiaTe-
ben, rogorc `kerZo sasamarTlo process~.4 arbitraJis Camoyalibebuli erTiani cne-
ba ar arsebobs. paradoqsulia, magram arbitraJis maregulirebeli sxvadasxva kanon-
mdebloba ar gansazRvravs arbitraJis cnebas rogorc aseTs, aramed yuradRebas amax-
vilebs mxolod mis saerTaSoriso xasiaTze. rogorc iarosoni aRniSnavs, ar arsebobs
arbitraJis samarTlebrivi ganmarteba, xolo vedeeris mixedviT ki, didi britaneTis
parlamentma Segnebulad ar Cawera cneba 1996 wels miRebul arbitraJis Sesaxeb aqtSi.
ingliseli iuristebi, pragmatulad amjobineben, rom CamoTvalon mizezebi, ris gamoc
davis ganxilvis es alternatiuli saSualeba misaRebia da misi ZiriTadi maxasiaTeb-
lebi, rac mas ganasxvavebs misi msgavsi institutebisgan. gansakuTrebiT ki gamoyofen
miRebuli gadawyvetilebis savaldebuloobas. ZiriTadad cnebasTan dakavSirebiT,
daskvnas akeTeben saarbitraJo SeTanxmebis cnebidan gamomdinare, romelsac moicavs
sxvadasxva qveynis kanonmdebloba.5 iarosonma Tavis sadoqtoro naSromSi, preceden-
tuli samarTlisa da doqtrinis detaluri analizis Semdeg, Camoayaliba Semdegi
formulireba: `arbitraJi aris instituti, sadac mesame piri wyvets davas, or an met
mxares Soris, misTvis samarTlebrivad miniWebuli uflebamosilebis farglebSi. van
den bergi ki Semdegnairad gansazRvravs  arbitraJis cnebas: `davis gadawyveta or an
met mxares Soris, mesame piris mier, romlis uflebamosilebac efuZneba mxareTa Se-
Tanxmebas (saarbitraJo SeTanxmebas) da visi gadawyvetilebac savaldebuloa maT-
Tvis.6 aRsaniSnavia, rom davis komerciuli xasiaTi, ar aris saerTaSoriso arbitraJis
cnebis nawili. miuxedavad imisa, rom saerTaSoriso arbitraJi, rogorc wesi, yvelaze
metad moicavs saerTaSoriso savaWro sakiTxebs, misi moqmedebis areali amiT ar Semo-
ifargleba. Tumca, komerciuli arbitraJis ZiriTadi maxasiaTeblebi, mWidro kavSir-
Sia arbitraJis cnebasTan.

komerciul arbitraJs aqvs Semdegi ZiriTadi maxasiaTeblebi:

1 Bennett S.B., Arbitration: Essential Concepts, ALM Publishing,  A Division of American Lawyer Media Inc,
2002, 10.

2 Federal Arbitration Act (FAA) miRebul iqna amerikis SeerTebuli Statebis kongresis mier 1925
wels.

3 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,
2008, 16.

4 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration,  Frankfurt, Germany, 2009, 20.
5 Poudret J-F., Besson S., Comparative Law of International Arbitration, Sweet & Maxwell Ltd, London,   2007, 1.
6 iqve, 2.
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pirvel rigSi, arbitraJi zogadad SeTanxmebazea damokidebuli – umravles Sem-
TxvevaSi mxareebi Tavad Tanxmdebian, rom  arbitraJs gadascemen davas, meore – ga-
dawyvetilebis miReba xdeba damoukidebeli arbitris mier, romelic ar aris saxel-
mwifos warmomadgeneli an mosamarTle, aramed Cveulebrivi kerZo piri, SerCeuli mxa-
reTa mier, mesame - arbitraJis dasrulebisas gamodis savaldebulo gadawyvetileba,
romelic aRsrulebadia nacionalur sasamarTloebSi, xolo saarbitraJo procedu-
rebi aris bevrad moqnili sasamarTlo procedurebTan SedarebiT.1

2.1.2. arbitraJis saxeebi

2.1.2.1. mudmivmoqmedi da droebiTi

saarbitraJo sasamarTlos mxareebi asaxeleben TviTon, xolo rac Seexeba saaar-
bitraJo ganxilvis Catarebas, is SeiZleba warimarTos rogorc mudmivmoqmedi saar-
bitraJo dawesebulebis mier dadgenili wesebis Sesasabamisad, romelic mxareebma ga-
iTvaliswines xelSekrulebaSi, ise droebiTi arbitraJis saSualebiT.2 mudmivmoqmedi
da droebiTi arbitraJebi, cnobilni arian gansxvavebuli upiratesobebiT. Tumca
orive maTgani, rogorc saarbitraJo ganxilvis saxe, aRiarebulia mTels msoflioSi
da maT mier miRebuli gadawyvetilebebi Tanabrad aRsrulebadia mraval qveyanaSi.3

mudmivmoqmedia arbitraJi, romelic tardeba Sesabamisi saarbitraJo dawesebulebis
mier dadgenili wesebis Sesabamisad. mas aqvs mudmivi xasiaTi da organizebulia mudmiv
saarbitraJo centrebSi. misi arseboba ar aris damokidebuli konkretuli davis xan-
grZlivobaze.4 umravles SemTxvevebSi, mudmivmoqmedi arbitraJebi iqmnebian savaWro
palatebTan, birJebTan da asociaciebTan da moqmedeben saqmeTa warmoebisaTvis dad-
genili sakuTari wesebiT.5

mudmivmoqmedi arbitraJis ZiriTadi dadebiTi maxasiaTeblebia:
mudmivmoqmedi saarbitraJo dawesebulebebi regularulad aaxleben da xvewen

wesebs da yvelafers akeTeben imisTvis, rom mxareebi, romlebic airCeven maT saarbit-
raJo sasamarTlos darCnen maqsimalurad kmayofilni rogorc procedurebis warmar-
TviT, ise saboloo gadawyvetilebiT.6 maT mier xdeba gadawyvetilebis gadaxedva, maga-
liTad, saerTaSoriso savaWro palata amowmebs saarbitraJo gadawyvetilebis pro-
eqts, sanam is gadaegzavneba mxareebs, raTa darwmundes, rom yvela sakiTxi rac dasmu-
li iyo saarbitraJo sasamarTlos winaSe gadawyvetilia. aseTi qmedebebi aucilebelia
xarisxis kontrolisTvis.7 myari reputaciis mqone saarbitraJo dawesebulebis mier
gadawyvetilebis detalur ganxilvas, raTa darwmundes, ramdenad Seesabameba is dad-
genil standartebs, arsebiTi mniSvneloba aqvs gansakuTrebiT maSin, Tu mxares surs
gadawyvetilebis aRsruleba.8 mudmivmoqmed saarbitraJo dawesebulebaSi davis gan-
xilva niSnavs, rom yvelaferi iqneba profesiul doneze uzrunvelyofili, raTa mox-
des procedurebis administrireba da zedamxedveloba da uzrunvelyofil iqnas pro-

1 Born G., International Commercial Arbitration: Commentary and Materials, 2nd ed., Transnational
Publishers, Kluwer Law International, 2001, 1.

2 Jenkins J., Stabbings S., International Construction Arbitration law, Kluwer Law International, 2006, 81.
3 Wei – Jen Chen, Separate but Equal in Arbitration? An Analysis on Ad Hoc Arbitration of Taiwan and East

Asia, Contemp. Asia Arb. J., 2012, 109.
4 Palacean C., Forms of Arbitration in International Trade, 2009, 119.
5 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,

2008, 33.
6 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration,  Frankfurt, Germany, 2009, 17.
7 iqve.
8 Macllwrath M., Savage J., International Arbitration and Mediation: A Practical Guide, Kluwer law

International,2010, 66.
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cesis Seuferxeblad warmarTva. ra Tqma unda, saarbitraJo dawesebuleba mxareebis-
gan moiTxovs, rom gadaixadon aseTi damatebiTi momsaxurebis safasuri. xSirad maT
aqvT specialuri fasebi, romliTac gansazRvrulia saarbitraJo sasamarTlos TiTo-
euli wevrisaTvis gadasaxdeli Tanxebi, ICC1 gamoyofs administraciul xarjebs da
arbitrebisaTvis gadasaxdel Tanxebs, aseve fiqsirebuli nusxa aqvs mosakreblebisa
da fasebis Sesaxeb LCIA2-s.3 fiqsirebul gadasaxads aqvs Tavisi upiratesobebi, radgan
mxareebs ar warmoeSobaT damatebiTi xarjebi da ganxilvis dasawyisSive ecodinebaT
ra xarjebTanaa dakavSirebuli aRniSnuli procedurebi.

aseve mniSvnelovania, mudmivmoqmedi saarbitraJo institutis mier dadgenili
wesebis inkorporireba saarbitraJo xelSekrulebaSi. sanam mxareebi gaiTvaliswineben
ama Tu im saarbitraJo dawesebulebis wesebs, kargad unda gaecnon mas, raTa darwmun-
dnen, rom wesebi, romlebic gaTvaliswinebulia, maTTvis misaRebia da Sesabamisia da-
vis arsisTvis, romelic maT Soris warmoiSva an momavalSi warmoiSveba. xandaxan mxare-
ebs aqvT survili, rom cvlileba Seitanon saarbitraJo dawesebulebis mier dadgenil
procedurul wesebSi. LCIA da ICC iTvaliswinebs, rom zogierTi wesi SesaZloa Seicva-
los mxareTa mier. magaliTad, samSeneblo biznesTan dakavSirebul davebSi, amerikis
saarbitraJo asociaciis (AAA)-s mier gamoqveynebuli wesebi iTvaliswinebs, rom mxa-
reebs SeuZliaT cvlilebebi Seitanon dadgenil procedurul wesebSi, da SesaTavazon
saarbitraJo sasamarTlos sakuTari wesebi, magram mxolod arbitris (arbitrebis)
Tanxmobis SemTxvevaSi, Tu aseTi cvlileba maTi daniSvnis Semdeg ganxorcielda.4

droebiTi arbitraJi iqmneba konkretuli davis gadasawyvetad. ar aris aucilebeli,
rom is emyarebodes, ama Tu im saarbitraJo institutis mier dadgenil wesebs. Sesaba-
misad, procedurebi bevrad moqnilia. mxareebs saSualeba aqvT airCion is wesebi, rom-
lebic davis arsisTvis yvelaze Sesaferisia. aseve, droebiTi arbitraJis SemTxvevaSi
xarjebi naklebia, vidre mudmivmoqmedi arbitraJis SemTxvevaSi, radgan ar Sedis is
Tanxebi, romelic saarbitraJo

institutis administraciuli momsaxurebisTvisaa gankuTvnili. procedurebi
ufro swrafia – radgan pirdapiri komunikacia xdeba mxareebsa da arbitrs (arbit-
rebs) Soris, yovelgvari zedamxedvelobisa da Carevis gareSe. droebiT arbitraJs
xSirad akritikeben profesionali arbitrebis naklebobis gamo, aseve uaryofiT mxa-
red ganixilaven imasac, rom radgan droebiT arbitraJs ar aqvs dadgenili wesebi, aman
SeiZleba gamoiwvios davis ganxilvis gaWianureba, sanam mxareebi da saarbitraJo sasa-
marTlo gamosayenebel procedurebze SeTanxmdebian.5

aqedan gamomdinare, droebiTi arbitraJis efeqturoba, damokidebulia mxareTa
survilze, da imaze, miaRweven Tu ara isini SeTanxmebas, daasaxelon saarbitraJo sasa-
marTlo da Caataron ganxilva.6 Tumca, meore mxriv, droebiTi arbitraJis upirateso-
bas SeiZleba CaiTvalos is faqti, rom ar aris SezRudvebi gamosayenebel procedureb-
ze. droebiTi arbitraJis dros mxareebs SeuZliaT gansazRvron saarbitraJo sasamar-
Tlos  Semadgenloba, arbitrTa raodenoba, moTxovnebi, rac maT waeyenebaT, da maTi
daniSvnis procedura.7 aseve, mxareebs SeuZliaT SeTanxmdnen, Tu ra saxis mtkicebu-
lebebi unda waradginon da ra formiT, ra saxiT unda Catardes saarbitraJo proce-

1 ICC - saerTaSoriso savaWro palata.
2 LCIA londonis arbitraJi.
3 Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer Law International, 2006, 82.
4 Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer Law International, 2006, 82.
5 Wei-Jen Chen, Separate but Equal in Arbitration? – An Analysis on Ad Hoc Arbitration of Taiwan and East

Asia, Contemp. Asia Arb. J., 2012, 109.
6 Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer Law International, 2006, 81.
7 Gaillard E.,Goldman G., John F. Savage, International Commercial Arbitration, Kluwer Law International,

1999, 535.
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durebi da gaiTvaliswinon is konkretuli moTxovnebi rac SesabamisobaSia sadavo
xelSekrulebis specifikasTan,1 aseve miiCneva, rom droebiTi arbitraJi ufro konfi-
dencialuria.2 rac ganpirobebulia im faqtiT, rom ufro naklebi adamiania procesSi
CarTuli, aseve ar xdeba mis mier gamotanili gadawyvetilebis gadaxedva, Sesabamisad,
daculobis xarisxi am SemTxvevaSi bevrad maRalia.

2.1.2.2. zogadi da specializebuli

materialuri kompetenciis mixedviT ganasxvaveben zogad da specializebul ar-
bitraJebs.3 arbitraJebis dayofas zogad da specializebul arbitraJebad, Tavisi
obieqturi safuZveli gaaCnia, Tumca aseTi klasifikacia mainc pirobiTia.4 zogadi
kompetenciis arbitraJebi ganixilaven yvela saxis komerciul davebs, rac saarbitra-
Jo ganxilvis sagani SeiZleba iyos. specializebuli ki mxolod calkeuli kategorie-
bis davebs. bolodroindeli monacemebiT, specializebulma arbitraJebma gadaaWar-
bes araspecializebul komerciul arbitraJebs gavrcelebis masStabiT. sazRvao, sa-
dazRvevo da sasaqonlo savaWro arbitraJebi tardeba aTasobiT qalaqSi, rogorebi-
caa londoni da niu-iorki. isini, ZiriTadad, mimdinareobs droebiTi arbitraJis sti-
liT da konkretuli savaWro asociaciis an sasaqonlo birJis mxardaWeriT, speciali-
zebuli arbitraJis wesebis Sesabamisad.5 specialur arbitraJebs aqvT sakuTari reg-
lamentebi, arbitrebi, romlebic warmarTaven ganxilvas specializebul dawesebule-
bebSi, arian ufro kompetenturebi, radgan im kategoriis saqmeebis gadawyvetis ufro
didi gamocdileba aqvT, rac ufro metad erkvevian davis sagnis specifikaSi, es ki, Ta-
vis mxriv, davis sworad da droulad gadawyvetisTvis mniSvnelovani faqtoria.

2.2. kanonmdeblobis zogadi mimoxilva

2.2.1. saqarTvelos kanonmdebloba

arbitraJis maregulirebeli kanonmdebloba saqarTveloSi moicavs 2009 wlis 19
ivniss miRebul kanons `arbitraJis Sesaxeb~, aseve saqarTvelos samoqalaqo saproce-
so kodeqsis meSvide kars, romelic arbitraJTan dakavSirebuli saqmis ganxilvis Ta-
viseburebebs exeba. am sferoSi miRebul pirvel sakanonmdeblo aqtTan SedarebiT6,
axali kanoni iTvaliswinebs yvela mniSvnelovan sakiTxs da Seesabameba UNCITRAL-is
modelur kanons `saerTaSoriso savaWro arbitraJis Sesaxeb~.7 kanoni awesrigebs iseT
sakiTxebs, rogorebicaa: saarbitraJo SeTanxmeba, arbitraJis Semadgenloba, saarbit-
raJo ganxilva, saarbitraJo gadawyvetilebis gamotana da saqmis ganxilvis Sewyveta,
gadawyvetilebis gasaCivrebisa da gauqmebis SesaZlebloba da gadawyvetilebis cnoba
da aRsruleba. rac Seexeba samoqalaqo saproceso kodeqss, `arbitraJTan dakavSire-
bul saqmeebs sasamarTlo ganixilavs samoqalaqo saproceso kodeqsiT dadgenili we-

1 Lew J. D.M, Loukas A., Mistelis, Kröll S.M., Comparative International Commercial Arbitration, Kluwer Law
International, 2003, 34.

2 Born G., International Commercial Arbitration, Volume 1, Kluwer Law International,   2009, 150.
3 Palacean C., Forms of Arbitration in International Trade, 2009, 119.
4 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,

2008, 36.
5 Bühring-Uhle CH., Kirchhof G.l., Scherer G., Arbitration and Mediation in International Business, Kluwer law

International, 2006, 34.
6 1997 wlis kanoni `saerTaSoriso kerZo arbitraJis Sesaxeb~.
7 UNCITRAL Model Law on International Commercial Arbitration 1985 (with amendments as adopted in 2006),

<http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf>.
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sebiT da mxolod `arbitraJis Sesaxeb saqarTvelos kanoniT pirdapir gaTvaliswine-
bul SemTxvevebSi~.

arbitraJTan dakavSirebuli saqmeebia:

a) arbitris daniSvnis, acilebisa da uflebamosilebis      Sewyvetis Sesaxeb;
b) arbitraJis kompetenciis Sesaxeb;
g) saarbitraJo sarCelis uzrunvelyofis Sesaxeb;
d) mtkicebulebaTa mopovebisa da mowmis daswrebis uzrunvelyofaSi sasamar-

Tlos daxmarebis Sesaxeb;
e) arbitraJis mier gamoyenebuli saarbitraJo sarCelis uzrunvelyofis Ro-

nisZiebis cnobis, aRsrulebisa da aRsrulebaze uaris Tqmis Sesaxeb;
v) saaRsrulebo furclis gacemis Sesaxeb;
z) saarbitraJo gadawyvetilebis gasaCivrebisa da gauqmebis Sesaxeb;
T) saqarTvelos farglebs gareT gamotanili saarbitraJo Ggadawyvetilebis

cnobisa da aRsrulebis Sesaxeb;
i) `arbitraJis Sesaxeb~ saqarTvelos kanoniT gaTvaliswinebul sxva SemTxve-

vebSi.

2.2.2. niu-iorkis konvencia

niu-iorkis konvenciis1 Tavdapirveli varianti 1953 wels saerTaSoriso savaWro
palatam parizSi SeimuSava. saboloo varianti ki miRebul iqna 1958 wels, romelic Za-
laSi 1959 wlis 7 ivniss mesame saxelmwifos mier misi ratifikaciis momentidan Sevida.
es iyo arbitraJis istoriaSi axali da umniSvnelovanesi etapis dasawyisi.2 miuxedavad
imisa, rom misi miRebidan saakmaod didi xani gavida, is dRemde rCeba, rogorc erT-er-
Ti umniSvnelovanesi aqti am sferoSi da swored is aregulirebs ucxoeTis saarbitra-
Jo gadawyvetilebaTa cnobisa da aRsrulebis sakiTxs. aRniSnuli konvencia saqarTve-
loSi ZalaSia 1994 wlis 3 Tebervlis dadgenilebiT.

pirveli muxlis pirveli punqtis Tanaxmad, misi moqmedeba vrceldeba saarbit-
raJo gadawyvetilebis cnobasa da aRsrulebaze, romelic miRebuli ar aris  im saxel-
mwifos teritoriaze, sadac unda moxdes misi cnoba da aRsruleba. igi, aseve, gamoiye-
neba im saarbitraJo gadawyvetilebis mimarT, romelic ar miiCneva Sida gadawyvetile-
bad, im saxelmwifoSi, sadac unda moxdes misi cnoba da aRsruleba. meore

muxlis pirveli punqtis Tanaxmad, yovelma xelSemkvrelma saxelmwifom unda
cnos werilobiTi SeTanxmeba mxareTa Soris, romlis farglebSic, mxareebi kisrulo-
ben valdebulebas, rom

arbitraJs gadascemen gansaxilvelad maT Soris arsebul nebismier davas, rome-
lic warmoiSva an SeiZleba warmoiSvas maT Soris, gansazRvrul samarTlebriv urTi-
erTobasTan dakavSirebiT, miuxedavad imisa saxelSekruleboa es dava Tu ara, mTava-
ria miekuTvnebodes im sakiTxebs, romlebic arbitraJis mier ganixileba.Npirveli mux-
lis mesame punqtis Tanaxmad, konvenciis  xelmoweris, ratificirebis an mierTebis
Semdeg, nebismier saxelmwifos SeuZlia nacvalgebis principis safuZvelze ganacxa-
dos, rom igi gamoiyenebs aRniSnul konvencias mxolod im gadawyvetilebaTa cnobisa
da aRsrulebisTvis, romelic gamotanilia konvenciis xelSemkvrel saxelmwifoSi,
aseve, saxelmwifos SeuZlia ganacxados, rom is gamoiyenebs am konvencias mxolod im
davebis mimarT, romelic Sida kanonmdeblobiT miiCneva, rogorc savaWro. konvencia-

1 Convention on Recognition and Enforcement of Foreign Arbitral Awards - United Nations (1958),
<http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf>.

2 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,
2008, 50.
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Si ganmartebulia terminebi `saarbitraJo gadawyvetileba~ da `saarbitraJo SeTan-
xmeba werilobiTi formiT~. saarbitraJo gadawyvetileba moicavs ara mxolod im ga-
dawyvetilebas, romelic miRebulia am konkretul saqmeze daniSnuli arbitrebis mi-
er, aseve mudmivmoqmed saarbitraJo sasamarTlos gadawyvetilebasac, romelic mxa-
reTa mier iqneba dasaxelebuli. termini `SeTanxmeba werilobiTi formiT~ moicavs sa-
arbitraJo punqts xelSekrulebaSi an saarbitraJo SeTanxmebaSi, romelsac xels awe-
ren mxareebi an Seicavs urTierTgacvlili werilebi an gzavnilebi. konvenciis meoTxe
muxli gansazRvravs gadawyvetilebis aRsasruleblad saWiro dokumentebs. yvelaze
mniSvnelovani mexuTe muxlia, romelic cnobasa da aRsrulebaze uaris Tqmis safuZ-
vlebs moicavs.

2.2.3. UNCITRAL-is modeluri kanoni saerTaSoriso komerciuli
arbitraJis   Sesaxeb

modeluri kanoni `saerTaSoriso komerciuli arbitraJis Sesaxeb~ erT-erTi um-
niSvnelovanesi sakanonmdeblo aqtia am sferoSi. is miRebulia 1985 wlis 21 ivniss, saer-
TaSoriso savaWro komisiis mier, xolo ganaxlda saerTaSoriso savaWro komisiis mier
2006 wlis 7 ivliss. `modeluri kanoni aRiarebs saerTaSoriso arbitraJis sferoSi sa-
erTaSoriso SeTanxmebis primats, kanonis moqmedeba dasaSvebia mxolod im sferoSi ar-
sebuli ormxrivi Tu mravalmxrivi saerTaSoriso SeTanxmebis dacvis pirobiT~.1

rac Seexeba uSualod kanonis struqturas, igi agebulia Semdegnairad: pirveli
TavSi mocemulia ZiriTadi debulebebi, riTac gansazRvrulia cneba da zogadi prin-
cipebi. Mmeore Tavi eTmoba saarbitraJo SeTanxmebas, mis formasa da, aseve, sasamar-
Tlos mier droebiTi RonisZiebebis gamoyenebis SesaZleblobas. mesame Tavi exeba sa-
arbitraJo sasamarTlos Semadgenlobas, arbitrTa raodenobas, maT daniSvnasa da aci-
lebas, Semcvleli arbitris daniSvnas. meoTxe TavSi ganxilulia arbitraJis iuris-
diqciasTan dakavSirebuli sakiTxebi. swored aRniSnul TavSi Sevida cvlileba da da-
emata meoTxe (a) Tavi,2 romelic exeba sasamarTlos mier droebiTi RonisZiebebisa da
winaswari brZanebebis gamocemis SesaZleblobas, adgens amisTvis saWiro pirobebs da
specialur reJims, winaswari brZanebebis modificirebis, SeCerebisa da Sewyvetis Se-
saZleblobas, xarjebisa da SesaZlo zianis anazRaurebis aseve droebiTi zomebis aRi-
arebisa da aRsrulebis, da masze  uaris Tqmis safuZvlebs. mexuTe Tavi saarbitraJo
samarTalwarmoebis Catarebas eTmoba da detalurad gansazRvravs iseT procedurul
sakiTxebs, rogorebicaa saqmis ganxilvis adgili, saarbitraJo samarTalwarmoebis
dawyeba, saqmis ganxilvis ena, sarCelisa da Sesageblis wardgenisa da eqspertis daniS-
vnis SesaZlebloba, aseve, iTvaliswinebs sasamarTlos daxmarebas mtkicebulebaTa mi-
saRebad. meeqvse Tavi, romelic exeba saqmeze saboloo gadawyvetilebis miRebasa da
saqmis warmoebis Sewyvetas, kidev erTxel mijnavs davis ganxilvis dasrulebis 2 SesaZ-
leblobas – saarbitraJo gadawyvetilebasa da saqmis warmoebis Sewyvetas. Ggarda ami-
sa, gaTvaliswinebulia gadawyvetilebis Sesworebisa da interpretirebis, aseve, dama-
tebiTi gadawyvetilebis gamotanis SesaZlebloba. meSvide Tavi exeba garemoebebs, ro-
melTa gamoc ar unda moxdes gadawyvetilebis gamotana, merve Tavi – gadawyvetilebis
cnobasa da aRsrulebasTan dakavSirebul sakiTxebs.

aRniSnuli modaluri kanonis magaliTze, kidev ufro TvalsaCino xdeba saarbit-
raJo ganxilvis da sasamarTlo procedurebis msgavseba, rom arbitraJic TiTqmis ise-

1 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,
2008, 63.

2 Chapter IV A. Interim Measures and Preliminary Orders  (as Adopted by the Commission at its thirty-ninth
session, in 2006).
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Tive formaluria, rogorc sasamarTlo da mxareebs realurad gansxvavebuls  bevrs
verafers sTavazobs.

2.3. davis ganxilvis sagani da procedurebi

2.3.1. saarbitraJo ganxilvis sagani

saarbitraJo ganxilvis sagnis regulireba SesaZlebelia orgvarad: erTi mxriv,
kanonSi imis Cawera, ra SeiZleba iyos saarbitraJo ganxilvis sagani da, meore mxriv, ra
ar SeiZleba iyos saarbitraJo ganxilvis sagani. zogierTi marTlwesrigi saarbitraJo
ganxilvis sagnad ar miiCnevs davas, romelic moicavs sajarosamarTlebriv elemen-
tebs, an dakavSirebulia konkurenciis, Sromisa da inteleqtualuri sakuTrebis sa-
marTalTan.1 saqarTvelos samoqalaqo saproceso kodeqsis  me-12 muxlis Tanaxmad,
pirTa Tanasworobaze damyarebuli kerZo xasiaTis qonebrivi dava, romlis mowesrige-
bac mxareebs SeuZliaT erTmaneTs Soris mxareTa SeTanxmebiT, SeiZleba gansaxilve-
lad gadaeces arbitraJs. analogiuri formulirebaa mocemuli `arbitraJis Sesaxeb~
saqarTvelos kanonis pirveli muxlis meore punqtSic. realurad es formulireba ar
aris swori, radgan, erTi mxriv, dazustebuli ar aris da Zalian farTodaa ganmarte-
buli, Tu ra aris saarbitraJo ganxilvis sagani, meore mxriv, kanonmdebloba ar iTva-
liswinebs konkretul CamonaTvals, Tu ra ar SeiZleba iyos ganxilvis sagani. Sesabami-
sad, es normebi cvlilebas saWiroebs. Tumca, isic unda aRiniSnos, rom sxva iseTi ma-
Rali samarTlebrivi kulturis mqone qveynebi, rogorebicaa magaliTad Ggermania da
SvedeTi, amjobineben ganxilvis sagnis abstraqtul formulirebas. aseve modeluri
kanonic `saerTaSoriso komerciuli arbitraJis Sesaxeb~ sakmaod afarToebs  saar-
bitraJo ganxilvis sagnis sferos. kanonis pirveli muxlis pirveli punqtis Tanaxmad
kanonis moqmedeba vrceldeba saerTaSoriso komerciul arbitraJze, xolo   termini
`komerciuli~ – sakmaod farTodaa ganmartebuli.2

iqidan gamomdinare, rom Tu dava ar aRmoCndeba saarbitraJo ganxilvis sagani es
aris gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis erT-erTi safuZveli,3 au-
cilebelia moxdes saarbitraJo  ganxilvis sagnis zustad gansazRvra, moxdeba es ka-
nonSi pirdapir Caweris Tu negatiuri formulirebis gziT.

2.3.2.saarbitraJo ganxilvis vadebi da forma

arbitraJis erT-erT mTavar dadebiT maxasiaTeblad yovelTvis saqmis ganxilvis
SemWidrovebuli vadebi iTvleboda, Tumca dResdReobiT es vadebi arc ise mcirea. sa-
arbitraJo ganxilvebi sxvadasxva subieqturi Tu obieqturi mizezebis gamo, aranak-

1 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,
2008, 194.

2 termin `komerciuls~ unda mieces farTo ganmarteba, raTa moicvas yvela sakiTxi,
romelsac aqvs komerciuli xasiaTi, miuxedavad imisa, saxelSekruleboa Tu ara.
komerciuli saxis urTierTobebi moicavs, magram ar Semdegi sakiTxebiT: nebismieri
savaWro operacia, saqonlis an momsaxurebis miwodebis an gacvlis Sesaxeb, komerciuli
Suamavloba anwarmomadgenloba, faqtoringi (sakuTari valebis dafarvis mizniT
arsebuli grZelvadiani valdebulebebis gayidva), lizingi, samSeneblo samuSaoebi, sakon-
sultacio, sainJinro, salicenzio, sainvesticio, finansuri, sabanko, sadazRvevo
SeTanxmebebi an koncesiebi, erToblivi sawarmos an sxva formis industriuli an biznes
korporacia, gadayvana mgzavrebis an saqonlis sahaero, sazRvao an sarkinigzo gziT –
(pirveli muxli, sq. 2).

3 `arbitraJis Sesaxeb~ kanonis 45-e muxlis 1-li punqtis b.a) qvepunqti; modeluri kanonis
36-e muxlis 1-li punqtis (b)(i) qvepunqti,niu-iorkis konvenciis me-5 muxlis me-2 punqtis
(a) qvepunqti.
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leb dros moiTxoven, vidre sasamarTlo procesebisTvis aris saWiro.1 arbitraJis Se-
saxeb saqarTvelos kanonis 39-e  muxlis 1-li punqtis Tanaxmad, saarbitraJo gadawyve-
tileba gamotanil unda iqnas saarbitraJo ganxilvis dawyebidan 180 dRis vadaSi, Tu
mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli. aucileblobis SemTxvevaSi,
aRniSnuli vada SeiZleba gaagrZelos arbitrma araumetes 180 dRiT.

UNCITRAL-is saarbitraJo wesebi iTvaliswinebs 45-dRian vadas, raTa mxareebma
warmoadginon mtkicebulebebi da sxva saxis werilobiTi dokumentebi, maT Soris, sa-
arbitraJo sarCeli da Sesagebeli.2 saarbitraJo sasamarTlos SeuZlia, mas Semdeg rac
moismens orive mxaris poziciebs saqmesTan dakavSirebiT, gaagrZelos an Seamoklos va-
da, romelic gaTvaliswinebulia am kanoniT an mxareTa SeTanxmebiT.3 aRsaniSnavia, rom
saarbitraJo ganxilvis vadebi SesaZlebelia saarbitraJo SeTanxmebiTac iyos gan-
sazRvruli an kanoniT sul ar iyos dadgenili. Tumca ganxilvis vadebis dadgena, ise-
ve, rogorc saarbitraJo ganxilvis adgilis da saarbitraJo warmoebis enis gansazR-
vra saarbitraJo SeTanxmebiT rekomendebulad iTvleba. Tu ar aris mxareTa mier gan-
sazRvruli saarbitraJo ganxilvis ena, arbitrma is SeiZleba gansazRvros imis mixed-
viT, Tu ra enazea sadavo xelSekruleba Sedgenili.4 mxareebs SeuZliaT gansazRvron
saarbitraJo warmoebis ena an enebi. amgvari SeTanxmebis ararsebobisas saarbitraJo
warmoebis enas an enebs adgens arbitraJi yvela Sesabamisi garemoebis, maT Soris, xel-
Sekrulebis enis jerovani  gaTvaliswinebiT. saarbitraJo institutebis umravlesoba
iZleva rekomendacias, rom ganisazRvros SeTanxmebiT saarbitraJo ganxilvis adgili,
Tumca amaze SeTanxmebis miRweva yovelTvis ver xerxdeba da sakiTxs wyvets saqmis gan-
mxilveli saarbitraJo sasamarTlo.5

saarbitraJo ganxilvis formas mxareebi gansazRvraven kanonis moTxovnaTa dac-
viT. Tu mxareTa Soris ar arsebobs SeTanxmeba saarbitraJo Gganxilvis wesis Sesaxeb,
maSin dava ganixileba kanonis moTxovnaTa dacviT. Tu mxareTa SeTanxmebiT gansazR-
vruli ar aris saarbitraJo ganxilvis forma, arbitraJi uflebamosilia Caataros
saqmeze warmodgenil mtkicebulebaTa zepiri ganxilva an saqmis ganxilva mxolod sa-
buTebisa da sxva mtkicebulebebis safuZvelze. erT-erTi mxaris moTxovniT, arbitra-
Ji valdebulia Caataros zepiri ganxilva saarbitraJo ganxilvis nebismier stadiaze,
garda im SemTxvevebisa, rodesac mxareebma uari ganacxades zepir mosmenaze. `arbit-
raJis Sesaxeb~ kanonis analogiur formulirebas iTvaliswinebs UNCITRAL-is mode-
luri kanonic,6 UNCITRAL-is saarbitraJo wesebi ki damatebiT adgens, rom mxareTa So-
ris Tanasworoba unda iyos daculi, Tavidan iqnas acilebuli saqmis ganxilvis gaWia-
nureba da zedmeti xarjebi da mxareTa Soris warmoSobili dava gadaiWras samarTlia-
nad da efeqturad.7 modeluri kanonic srul Tavisuflebas aniWebs mxareebs - SeTan-
xmdnen gamosayenebel procedurebze, gansazRvron saqmis ganxilvis ena da adgili.
aseve adgens, rom Tu mxareTa SeTanxmebiT sxva ram ar aris gansazRvruli, arbitraJi
uflebamosilia Caataros saqmeze warmodgenil mtkicebulebaTa zepiri ganxilva an
saqmis ganxilva mxolod sabuTebisa da sxva mtkicebulebebis safuZvelze.

erT-erTi mxaris moTxovniT arbitraJi valdebulia Caataros zepiri ganxilva
saarbitraJo ganxilvis nebismier stadiaze, garda im SemTxvevisa, rodesac mxareebma

1 cercvaZe g., saerTaSoriso arbitraJi (SedarebiTi analizi), Tb., 2008, 306.
2 Article 25.
3 Article 17, Paragraph 2.
4 cercvaZe g., saerTaSoriso arbitraJi (SedarebiTi analizi), Tb., 2008, 309.
5 World Intellectual Property Organization, Worldwide Forum of the Arbitration of Intellectual Property Disputes.
6 Article 24, Paragraph 1
7 Article 17, Paragraph 1.
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Tavad ganacxades uari zepir mosmenaze.1 UNCITRAL-is saarbitraJo wesebis mixedviT
ki romelime mxaris moTxovnis SemTxvevaSi, saqmis warmoebis nebismier etapze, saar-
bitraJo sasamarTlo daniSnavs zepir mosmenas, sadac rogorc mxareebs, aseve mowmeeb-
sa da eqspertebs eqnebaT SesaZlebloba waradginon procesze Tavisi argumentebi da
mtkicebulebebi, aseTi moTxovnis ararsebobis SemTxvevaSi, saarbitraJo sasamarTlo
TviTon wyvets, Caataros zepiri mosmena Tu saqme ganixilos dokumentebisa Tu sxva
saxis masalebis safuZvelze.2

saarbitraJo ganxilva SeiZleba iTqvas, sasamarTlo ganxilvis msgavsad, sakmaod
formaluri xasiaTisaa, Tumca ara yovelmxriv. saarbitraJo ganxilvis wess gansazR-
vraven mxareebi, aseve mxreebs SeuZliaT Tavad gansazRvron saarbitraJo warmoebis
ena an enebi, aseve, rac sakmaod mniSvnelovania, Tu mxareTa SeTanxmebiT sxva ram ar
aris gaTvaliswinebuli, saarbitraJo ganxilvis dros mxares SeuZlia Secvalos saar-
bitraJo sarCelis moTxovnebi an Sesagebeli, an warmoadginos damatebiTi moTxovnebi,
Tu es arbitraJma ar miiCnia ganxilvis gaWianurebad.3

2.3.3. davis ganxilvis dasruleba

saarbitraJo ganxilva sruldeba saarbitraJo gadawyvetilebis gamotanis an sa-
arbitraJo ganxilvis Sewyvetis gziT.

saarbitraJo gadawyvetileba saarbitraJo ganxilvis dasrulebis yvelaze logi-
kuri da gavrcelebuli formaa. igi warmoadgens saarbitraJo ganxilvis dasrulebis
rezultats da im gadamwyvet samarTlebriv dokuments, romlis miRebac mxareTa um-
Tavresi mizania.4 `arbitraJis Sesaxeb~ saqarTvelos kanonis 39-e muxlis me-2 punqtis
Tanaxmad, saarbitraJo gadawyvetileba savaldebuloa saarbitraJo SeTanxmebis mxa-
reTaTvis. igi gamotanil unda iqnas werilobiTi formiT da mas xeli unda moaweros
arbitrma (arbitrebma). igi ZalaSi Sedis misi gamotanis momentidan, Tu mxareTa mier
an kanoniT, sxva ram ar aris dadgenili. saarbitraJo gadawyvetilebis xelmowerili
aslebi unda gadaeceT mxareebs. aRsaniSnavia, rom modelur kanonSi da `arbitraJis
Sesaxeb~ saqarTvelos kanonSi  mocemulia identuri normebi davis ganxilvis dasru-
lebasTan dakavSirebiT.

UNCITRAL-is saarbitraJo wesebi iTvaliswinebs, aseve, saarbitraJo gadawyveti-
lebis sajaroobis SesaZleblobas da gansazRvravs, rom gadawyvetileba SesaZloa gax-
des sajaro, yvela mxaris Tanxmobis SemTxvevaSi, Tu mxares aqvs kanonieri interesi
moiTxovos gadawyvetilebis gamJRavneba, raTa daicvas an ganaxorcielos Tavisi sa-
marTlebrivi ufleba, an Tu es dakavSirebulia samarTalwarmoebis procedurebTan, iq-
neba es sasamarTlo Tu sxva Sesabamisi oficialuri organo.5

saarbitraJo ganxilva wydeba saarbitraJo gadawyvetilebis xelmowerisa da mxa-
reTaTvis gadacemis Semdeg, an arbitraJis dadgenilebis safuZvelze. saarbitraJo gan-
xilva SesaZloa Sewydes ramdenime safuZvliT: erT-erTi SemTxvevaa mxareTa morigeba.
arbitraJi uflebamosilia mxareTa Txovnis safuZvelze, saarbitraJo gadawyvetile-
biT daamtkicos mxareTa morigeba SeTanxmebuli pirobebiT. aseve, arbitraJi ufleba-
mosilia miiRos dadgenileba saarbitraJo ganxilvis Sewyvetis Sesaxeb Semdeg SemTxve-
vebSi:

1 Article 24, Paragraph 1.
2 Article 17; Paragraph 2, 3.
3 arbitraJis Sesaxeb kanonis m. 29 p. 1; m. 30 p. 8.
4 cercvaZe g., saerTaSoriso arbitraJi (SedarebiTi analizi), Tb., 2008, 462.
5 Article 32, Paragraph 5.
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a) Tu saarbitraJo mosarCele uars acxadebs saarbitraJo sarCelze, garda im
SemTxvevisa, rodesac saarbitraJo mopasuxe winaaRmdegia saarbitraJo ganxilvis
Sewyvetisa da arbitraJi  miiCnevs, rom saarbitraJo mopasuxes aqvs saarbitraJo davis
gadawyvetis kanonieri interesi;

b) Tu mxareebi SeTanxmdnen saarbitraJo ganxilvis Sewyvetaze;
g) Tu arbitraJi daadgens, rom saarbitraJo ganxilvis gagrZeleba raime mizeziT

ar aris aucilebeli an SeuZlebelia. 1

morigebis Sedegad gamotanil gadawyvetilebas mieTiTeba, rom es aris gadawyve-
tileba da mas aqvs iseTive iuridiuli statusi da Zala, rogorc arsebiTi ganxilvis
Sedegad gamotanil gadawyvetilebas. aRsaniSnavia, rom SesaZlebelia saarbitraJo ga-
dawyvetilebis Sesworeba da ganmarteba, aseve, damatebiTi saarbitraJo gadawyveti-
lebis gamotana. saarbitraJo sasamarTlo aseve uflebamosilia miiRos saqmis ganxil-
vis procesSi gadawyvetilebebi sxvadasxva sakiTxze, gaataros droebiTi RonisZiebebi
da gamosces winaswari brZanebebi, romlebic Sesasruleblad savaldebuloa.

2.3.4. gadawyvetilebis cnoba da aRsruleba

erT-erTi upiratesoba, ris gamoc mxareebi irCeven arbitraJs, maT
Soris warmoSobili davis gadasaWrelad, aris saarbitraJo gadawyvetilebis sa-

valdebulo Zala. saarbitraJo gadawyvetilebebi, miuxedavad imisa adgilobrivia Tu
ucxouri, Sida Tu saerTaSoriso aris sayovelTaod aRiarebuli da eqvemdebarebian
aRsrulebas erovnuli kanonmdeblobis Sesabamisad. arsebobs ramdenime mniSvnelova-
ni saerTaSoriso xelSekruleba, romlebic aregulirebs saarbitraJo gadawyvetile-
bis aRsrulebasTan dakavSirebul sakiTxebs da amiT xels uwyobs mis cnobas da aRsru-
lebas.2

saerTaSoriso saarbitraJo gadawyvetilebaTa cnoba da aRsruleba gansakuTre-
buli mniSvnelobis mqone proceduraa. konkretuli samarTlebrivi Tu ekonomikuri
BSedegi mxareebisTvis mxolod aRsrulebis Semdeg SeiZleba dadges.3 amasTan dakavSi-
rebiT yvelze mniSvnelovania niu-iorkis konvencia. Nniu-iorkis konvencias misi miRe-
bidan 35 wlis ganmavlobaSi 100-ze meti saxelmwifo miuerTda, Tumca es ar niSnavs,
rom is srulyofilia da gadaxedvas ar saWiroebs, Tumca im miznebisTvis, risTvisac is
Seiqmna absoluturad Sesabamisia. is samarTlianad iTvleba saerTaSoriso komerci-
ul arbitraJTan dakavSirebiT yvelaze mniSvnelovan xelSekrulebad. van den bergis
mixedviT, mas Semdeg rac es konvencia Seiqmna, mxolod 2%-s uTxres uari aRsrulebaze
amerikis sasamarTloebma 500 saqmidan.4konvenciis mesame muxlis Tanaxmad, yoveli
xelSemkvreli saxelmwifo aRiarebs saarbitraJo gadawyvetilebas, rogorc savalde-
bulos da aRasrulebs am konvenciis Sesabamisi muxlebis gaTvaliswinebiT da im qvey-
nis saproceso normebis Sesabamisad, sadac saarbitraJo gadawyvetilebis cnoba da
aRsruleba unda moxdes. im saarbitraJo gadawyvetilebaTa cnobisa da aRsrulebisaT-
vis, romelTa mimarTac gamoiyeneba aRniSnuli konvencia, ar SeiZleba dawesebul iqnas
arsebiTad ufro mZime pirobebi, an ufro maRali baJi, vidre Sidasaxelmwifoebrivi
gadawyvetilebis cnobisa da aRsrulebisTvis.

saqarTveloSi saarbitraJo gadawyvetilebis cnobasa da aRsrulebasTan dakav-
Sirebuli normebi mocemulia, rogorc `arbitraJis Sesaxeb~ saqarTvelos kanonSi,

1 `arbitraJis Sesaxeb~ kanonis m. 40, p. 2; Model Law, article 32, paragraph 2.
2 Wei – Jen Chen, Separate but Equal in Arbitration? – An Analysis on Ad Hoc Arbitration of Taiwan and East

Asia, Contemp. Asia Arb. J., 2012,109.
3 cercvaZe g., saerTaSoriso arbitraJi (SedarebiTi analizi), Tb, 2008, 516.
4 World Intellectual Property Organization , Worldwide Forum of the Arbitration of Intellectual Property

Disputes, Geneva, March 3 and 4,  WIPO Publication, N. 728 (E), 1999,  235.
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aseve samoqalaqo saproceso kodeqsis XLIV4 TavSi. modeluri kanonis 35-e muxlis Ta-
naxmad, saarbitraJo gadawyvetileba, imisda  miuxedavad, romel qveyanaSia gamotani-
li, cnobil  unda iqnas rogorc savaldebulo  da sasamarTloSi mxareTa werilobiTi
Suamdgomlobis wardgenis SemTxvevaSi, unda aRsruldes.

mxarem, romelic eyrdnoba am gadawyvetilebas da Suamdgomlobs mis aRsrulebaze,
unda warmoadginos saarbitraJo gadawyvetilebis originali an saTanadod damowmebu-
li asli. `arbitraJis Sesaxeb~ kanonisa da niu-iorkis konvenciis mixedviT, mxarem aseve
unda waradginos saarbitraJo SeTanxmebis originali an saTanado wesiT damowmebuli
asli. Tu gadawyvetileba ar aris gamotanili am qveynis saxelmwifo enaze, sasamarTlos
SeuZlia mosTxovs mxares, rom warmoadginos Targmani Sesabamis enaze. niu-iorkis kon-
vencia ki damatebiT adgens, rom Targmani Sesrulebul unda iqnas oficialuri Tarjim-
nis, an diplomatiuri an sakonsulo dawesebulebis warmomadgenlis mier.

mniSvnelovania saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze uaris
Tqmis safuZvlebi, romlebic zustadaa gansazRvruli da mxolod am pirobebis arse-
bobisas daiSveba aRsrulebaze uaris Tqma. `arbitraJis Sesaxeb~ saqarTvelos kanonis
45-e muxlSi arsebuli CamonaTvali, romelic saarbitraJo gadawyvetilebis cnobasa
da aRsrulebaze uaris Tqmis safuZvlebs iTvaliswinebs, Seesabameba im safuZvlebs,
rac dadgenilia modaluri kanoniT da niu-iorkis konvenciiT.

3. mediaciis damaxasiaTebeli niSnebi

3.1. mediaciis arsi da ganviTarebis etapebi

3.1.1. mediaciis cneba da daniSnuleba

aSS-Si davebis alternatiuli gadawyveta (ADR – Alternative Dispute Resolution) moicavs
nebismier formas sasamarTlo procesis garda. zogierTi avtori ADR-s ufro farTo Si-
naars aniWebs da miiCnevs, rom is moicavs molaparakebis warmoebas (Negotiation), mediacias
(Mediation) da arbitraJs (Arbitration).1 zogierTi avtori ki ganasxvavebs arbitraJisgan, im
safuZvliT, rom gulisxmobs SeTanxmebaze dafuZnebul gadawyvetilebas, arbitraJis Se-
degi ki mxareebisTvis savaldebuloa da isini mis formirebaze gavlenas ver axdenen.2

mediacia gulisxmobs process, sadac damoukidebeli mesame piri, xels uwyobs or an
met dapirispirebul mxares Soris molaparakebas.3 evrokavSiris direqtivis Tanaxmad,
`komerciul da samoqalaqo saqmeebze mediaciis garkveuli aspeqtebis Sesaxeb~,4 mediacia
aris struqturirebuli procesi, sadac ori an meti mxare cdilobs davis Tavad gadawyve-
tas, nebayoflobiT safuZvelze, rom miaRwion SeTanxmebas da aRmofxvran davis mizezi
mediatoris daxmarebiT. procesi SeiZleba daiwyos Tavad mxareebis iniciativiT, SeTava-
zebuli an davalebuli iqnas sasamarTlos mier, an dadgenil iqnas wevri saxelmwifos ka-
nonmdeblobiT. es debuleba analogiuria sayovelTaod damkvidrebuli mediaciis defi-
niciis. Uniform Mediation Act5-is meore muxlis mixedviT, mediacia niSnavs process, sadac
mediatori xels uwyobs mxareTa Soris komunikacias da molaparakebas, raTa nebayoflo-
biT miaRwion SeTanxmebas davis gadasaWrelad. gansxvavebiT samarTalwarmoebisgan da ar-

1 cercvaZe g., mediacia davis gadawyvetis alternatiuli forma (zogadi mimoxilva),Tb.,
2010, 35.

2 Alexander N.M., International and Comparative Mediation, Legal Perspectives, Kluwer law International, 2009,
9.

3 Alexander N.M., Global Trends in Mediation, Kluwer law International 2003, 2.
4 European Directive on  Certain Aspects of Mediation in Civil and Commercial Matters.
5 Uniform Mediation Act, Last Revised or Amended in 2003, Drafted by National Conference of Commissioners

of Uniform State Law, <http://www.mediate.com/articles/umafinalstyled.cfm>.
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bitraJisgan, sadac gamoiyeneba kanonebi, mediacia eyrdnoba mTlianad mxareebs, rom da-
vis gadawyvetis saSualebebi ipovon. es saSualebas aZlevs maT, rom miiRon maRalkvali-
ficiuri da individualuri gadawyvetileba.1mediacia saSualebas aZlevs mxareebs imuSa-
on erTad, radgan sxvagvarad warmoudgenelia orive mxarisTvis misaRebi gadawyvetile-
bis miReba.2 rogorc arbitraJis SemTxvevaSi, Sveicarul doqtrinasa da praqtikaSi miRe-
bulia mediaciis sayovelTaod aRiarebuli niSnebisa da principebis CamoTvla: konfiden-
cialuroba, neitraluroba, nebayoflobiToba, mxareebis mier sakuTari pasuxismgeblo-
biT gadawyvetilebis miRebis SesaZlebloba.3

3.2.1. mediaciis warmoSoba da ganviTarebis etapebi

istoriuli cnobebi, mediaciasa da molaparakebis Sesaxeb, moipoveba uZvelesi
civilizaciebisa da tradiciul Temze dafuZnebuli sazogadoebis Sesaxeb literatu-
raSi, romlebsac ar hqondaT aranairi oficialuri politikuri an samarTlebrivi
sistema. mediatori sxvadasxva saxelwodebiT gvxvdeboda romis samarTalSic.4

antaki ganasxvavebs, or ZiriTad msoflio tendencias mediaciaSi: kerZod, insti-
tuciur anu araformalur mediacias da, meore mxriv, SemecnebiT, samecniero an da-
savlurs. pirveli Camoyalibda da ganviTarda arabeTsa da sxva muslimanur qveynebSi,
ZiriTadad, aziasa da afrikaSi. dasavluri mediacia ki warmoiSva amerikaSi da, avto-
ris TqmiT, iqidan gavrcelda msoflioSi.5 amerikis SeerTebul StatebSi samxreT ka-
rolinis Stati pirveli CaerTo sasamarTlos mier sanqcirebul mediaciaSi 1986 wels,
roca federaluri raionuli sasamarTlos mosamarTleebma aamoqmedes sasamarTlo
mediaciis programa. programam oficialuri saxe miiRo saxelmwifos maStabiT 1996
wels. yvelaze mniSvnelovani ki iyo  1998 weli, roca ZalaSi Sevida kongresis mier mi-
Rebuli sakanonmdeblo aqti, romelic sasamarTloebs avaldebulebda aemoqmedebi-
naT davis ganxilvis alternatiuli saSualebebis programa.6

3.2.  mediaciis saxeebi

3.2.1. sasamarTlo mediacia, rogorc savaldebulo mediaciis saxe
da misi Taviseburebani

bolo aTi wlis ganmavlobaSi TandaTan izrdeba savaldebulo mediaciis gamoyene-
bis maCvenebeli. sazogadoebis umravlesoba cdilobs davis gadawyvita jer mediaciis
gziT scadon, sanam saasamarTlos mimarTaven. sasamarTlo sTavazobs mxareebs mediaci-
is gamoyenebas sasamarTlos SigniTve, mxareebs evalebaT mxolod ganxilvaze daswreba,
procesis warumateblobis SemTxvevaSi ki dava gadainacvlebs sasamarTloSi.7 mediaciis
ganviTrebis standartebi gansakuTrebiT maRalia amerikis SeerTebul Statebsa da ka-
nadaSi. yvelaze metad ki savaldebulo mediaciis instituti kanadaSia ganviTarebuli.

1 Lodge J.A., Legislation  Protecting  Confidentiality  in Mediation: Armor  of Steel  or  Eggshells?, Santa Clara
Law Review Vol. 41, 2000 – 2001, 1097.

2 cercvaZe g., mediacia davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb.,
2010, 35.

3 Alexander N.M., International and Comparative Mediation,  Legal Perspectives, Kluwer law International, 2009,
5.

4 In Roman Law were known by a number of names including internuncios, medius, intercessor, philantropus,
interpolator, conciliator, interlocutor and finally mediator.

5 Alexander N.M., Global Trends in Mediation, Kluwer law International, 2003, 51.
6 A look at Court Mandated Civil Mediation, Drake Law Review, 2000 - 2001, 372.
7 Lodge J.A., Legislation Protecting Confidentiality in Mediation: Armor of Steel or Eggshels?, Santa Clara Law

Review Vol. 41, 2000 – 2001, 1106.
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sasamarTloze dafuZnebuli mediaciis programa SemuSavebulia im mizniT, rom sasamar-
Tlo procesi mxareebisTvis gaxados ufro efeqturi da, amavdroulad, dazogos sasa-
marTlos resursi. Sefasebis gegma, ontarios savaldebulo mediaciis sapilote pro-
eqtis, gviqmnis warmodgenas programis miznebis Sesaxeb. 4 ZiriTadi elementi, rome-
lic unda Sesruldes:

1. davebis ganxilvis siswrafis gazrda;
2. sasamarTlo ganxilvis xarjebis Semcireba;
3. davis ganxilvis alternatiuli saSualebebis samsaxurebis xarisxis gaumjo-

beseba;
4. savaldebulo mediaciis danergva da moqmedeba imgvarad, rom  xeli Seuwyos

davebis efeqtian mogvarebas.1

savaldebulo mediaciis SemTxvevaSi, ZiriTadi niSani romelic  SenarCunebulia,
aris moqniloba, rac gamoixateba davis ufro swrafad, Sedegianad da naklebi danaxar-
jebiT gadawyvetis SesaZleblobaSi. aRsaniSnavia, rom sasamarTlosTan arsebuli me-
diaciis sistema, aerTianebs rogorc nebayoflobiT, ise savaldebulo mediacias. ma-
galiTad, amerikis SeerTebuli Statebis niu-iorkis aRmosavleT raionis sasamar-
TloSi, mosamarTleebi uflebamosilni arian daniSnon gansazRvrul saqmeebze saval-
debulo mediacia an mxareebs SesTavazon gamoTqvan survili sasamarTlosTan arsebu-
li mediaciis samsaxuris gziT gadawyviton dava. am SemTxvevaSi, maT aqvT mediatoris
arCevis uflebac rogorc sasamarTlos mier arCeuli mediatorebidan, ise davis gan-
xilvis alternatiuli saSualebebis organizaciidan (ADR).2 sasamarTlo sistemis
farglebSi arsebuli nebayoflobiT mediacias, savaldebulo mediaciasTan Sedare-
biT, is upiratesoba aqvs, rom mediaciis mTavari niSani – nebayoflobiToba SenarCune-
bulia. roca mxareebs Tavad surT, rom maT Soris warmoSobili dava mSvidobianad ga-
dawydes, damoukidebeli, miukerZoebeli da neitraluri mesame piris mediatoris dax-
marebiT, ufro maRalia davis warmatebiT mogvarebis albaToba. magram roca mxolod
iZulebulni arian CaerTon procesSi, mxolod imitom, rom amas ar mohyves sasamar-
Tlos mxridan raime sanqcia,3 ufro naklebia davis mogvarebis albaTobac.

3.2.2 arasasamarTlo mediacia

arasasamarTlo mediacia aris mediaciis pirvelsaxe. Tavdapirvelad swored ara-
savaldebulo mediacia Camoyalibda da mxolod mas Semdeg, rac man rogorc davis gan-
xilvis alternatiulma saSualebam popularoba moipova, moxda sasamarTlo sistemaSi
misi CarTva. arasasamarTlo mediacia saukeTeso gamosavalia mxareebisTvis im Sem-
TxvevaSi, rodesac maT ar surT sasamarTlo gziT davis ganxilva sxvadasxva mizezis
gamo. mxareebi  arasasamarTlo mediacias maT Soris warmoSobili davis gadasawyvetad
damoukdeblad irCeven. sasamarTlo mediaciisgan gansxvavebiT, procesi mTlianad
araformaluria da efuZneba nebayoflobiTobas, dawyebuli imiT, rom mxareebi Tavad
iReben gadawyvetilebas, imis Sesaxeb, rom maT Soris warmoSobili dava gansaxilvelad
gadaeces mediators da damTavrebuli imiT, rom SeuZliaT Sewyviton ganxilvis pro-

1 Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook  of  Access to Justice Vol.19,
2001, 176.

2 Hughes P., Mandatory  Mediation: Opportunity or Subversion?,  Windsor Yearbook  of Access to Justice
Vol.19, 2001, 179.

3 magaliTad, saqarTvelos samoqalaqo saproceso kodeqsis 1876-e muxlis me-2 punqtis
Tanaxmad, mediatoris mier daniSnul Sexvedraze, mxaris arasapatio mizeziT gamoucxa-
deblobis SemTxvevaSi, mas daekisreba sasamarTlo xarjebis srulad dafarva, miuxedavad
imisa, ra SedegiT dasruldeba sasamarTloSi saqmis ganxilva. jarima 150 laris odenobiT
ganisazRvreba.
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cesi nebismier dros. am SemTxvevaSi, mxareTa SeTanxmebiT, dava SesaZloa gansaxilve-
lad waredginos sasamarTlos an arbitraJs, ris uflebasac maT kanonmdebloba aZ-
levT.

3.3 kanonmdeblobis zogadi mimoxilva

3.3.1. saqarTvelos kanonmdebloba

saqarTvelos samoqalaqo saproceso kodeqsiT saqarTveloSi mkvidrdeba saval-
debulo mediacia. mediaciis Sesaxeb norma1 gansazRvravs im ZiriTad sakiTxebs, rome-
lic sawyis etapze sakmarisia, rom kodeqsis aRniSnuli normebi amoqmeddes da ifun-
qcioniros. aRniSnul TavSi ganxilulia iseTi mniSvnelovani sakiTxebi, rogorebicaa,
mediatorisadmi saqmis gadacemis SesaZlebloba, mediacias daqvemdebarebul saqmeTa
CamonaTvali, procesis vada, procesSi monawile mxareTa gamoucxadeblobis Sedegebi,
procesis dasruleba, konfidencialuroba, sarCelis uzrunvelyofis RonisZiebaTa
gauqmeba, aseve, mediatoris acilebis SesaZlebloba. M

savaldebulo mediaciaze adre, jer kidev 2008 wels samedicino mediaciis insti-
tuti amoqmedda, Tumca 2012 wels `janmrTelobis dacvis Sesaxeb~ kanonSi cvlilebe-
bis Semdgom man erTgvari modificireba ganicada da sul sxva saxiT damkvidrda, ker-
Zod gafarTovda misi moqmedebis areali.

kanonis me-3 muxlis (h6) punqtis Tanaxmad, samedicino mediaciis samsaxuris fun-
qciaa, pacientsa da sadazRvevo organizacias Soris, sadazRvevo organizaciasa da sa-
medicino momsaxurebis mimwodebels Soris, aseve pacientsa da samedicino momsaxure-
bis mimwodebels Soris warmoSobili davebis ganxilva. aRniSnuli kanonis garda, same-
dicino mediaciasTan dakavSirebul sakiTxebs awesrigebs mTavrobis dadgenilebebi.2

samedicino mediaciis garda, saqarTveloSi moqmedebs sanotaro mediacia, romelic
nebayoflobiT xasiaTs atarebs. `notariatis Sesaxeb~ saqarTvelos kanonis 381 muxlSi
pirdapiraa miTiTebuli, rom mediacia notariusis monawileobiT SesaZlebelia gan-
xorcieldes modave mxareTa TanxmobiT. sanotaro mediaciis ganxorcielebis wesi gan-
sazRvrulia iusticiis ministris brZanebiT. rac Seexeba gansaxilvel saqmeebs ssk-is
normebi da `notariatis Sesaxeb~  kanonis normebi absoluturad erTnairia.

rac Seexeba sagadasaxdo mediacias, romelic moqmedebs Semosavlebis samsaxur-
Si, es aris davis gadawyvetis alternatiuli saSualeba, romlis drosac sadavo sa-
kiTxebi wydeba sawyis etapze, sanam Sedgenili iqneba Semowmebis aqti da gamoicema sa-
gadasaxado moTxovna. mediaciis mxareebs warmoadgenen auditori da gadasaxadis ga-
damxdeli. es instituti saqarTveloSi Camoyalibda 2010-2011 wlebSi. igi sainteresoa
imiT, rom arcerTi qveynis modelze ar aris dafuZnebuli.3 mediacia, aseve, moqmedebs
sisxlis samarTalSic da gulisxmobs im arasrulwlovnis sisxlisamarTlebrivi pasu-
xismgeblobisgan gaTavisuflebas, romelmac pirvelad Caidina naklebad mZime danaSa-
uli. arasrulwlovnis sisxlisamarTlebrivi pasuxismgeblobisgan gaTavisuflebis
ufleba aqvT prokurors da mosamarTles. mediacias sisxlis samarTalSi awesrigebs

1 mediaciis Sesaxeb norma, (Tavi XXI1.sasamarTlo mediacia) 20.12.2012.
2 saqarTvelos mTavrobis 2009 wlis # 80 dadgenileba, romelic mediaciis procesis warmo-

ebas exeba da, aseve, saqarTvelos mTavrobis # 117 dadgenileba.
3 Tsu-is davis alternatiuli gadawyvetilebis nacionaluri centri, cercvaZe g. (red.),

mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, Tb., 2013, 95,
<http://www.ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.pdf>.
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sisxlis samarTlis saproceso kodeqsi da ministrTa brZanebebi.1 jerjerobiT, saqar-
TveloSi ar aris miRebuli  erTiani sakanonmdeblo aqti, romelic moawesrigebda me-
diaciasTan dakavSirebul yvela sakiTxs, samoqalaqo saproceso kodeqsi ki ar moicavs
mediaciasTan dakavSirebul yvela im sakiTxs, romlebic kanoniT unda iyos gansazR-
vruli. Tumca, radgan samoqalaqo saproceso kodeqsi ar aris specialuri kanoni, Se-
uZlebelia man detalurad moawesrigos yvelaferi, Sesabamisad, imisTvis rom am in-
stitutma efeqturad imuSaos saqarTveloSi, aucilebelia calke misi regulireba,
iseve, rogorc es sxva qveynebis kanonmdeblobaSia.

3.3.2. evrogaerTianebis direqtiva `komerciul da samoqalaqo
saqmeebze mediaciis garkveuli aspeqtebis Sesaxeb~

2008 wels evrokavSiris mier miRebuli direqtiva `komerciul da samoqalaqo
saqmeebze mediaciis garkveuli aspeqtebis Sesaxeb~ aris Zalian mniSvnelovani aqti am
sferoSi. aRniSnuli direqtiva exeba mxolod transnacionalur davebs,2 Tumca wevr
saxelmwifoebs SeuZliaT, rom is saerTaSoriso3 mediaciis SemTxvevaSic gamoiyenon.

masSi mocemulia debulebebi, romlebic warmoaCenen mediaciis, rogorc insti-
tutis ZiriTad maxasiaTeblebs da im upiratesobebs, romlebic davis mediaciis gziT
ganxilvisTvisaa damaxasiaTebeli. garda amisa, direqtiva iTvaliswinebs, rom SesaZle-
belia misi debulebebis gamoyeneba Sida mediaciis procesebis drosac, Tu wevr saxel-
mwifoebs eqnebaT amis survili. direqtiva gansazRvravs mediatorisa da mediaciis de-
finicias, aseve adgens moTxovnebs, romelic mediators waeyeneba. aseve, erTgvarad
mijnavs sasamarTlo da arasasamarTlo mediacias. direqtivis me-5 muxli gansazR-
vravs sasamarTlo mediaciis SemTxvevebs. kerZod, pirveli punqtis mixedviT, sasamar-
Tlos SeuZlia, sanam saqmis ganxilva daiwyeba, saqmis yvela garemoebis gaTvaliswine-
biT, SesTavazos mxareebs gamoiyenon mediacia, imisTvis, rom gadaWran dava. aseve, Ses-
Tavazos mxareebs, rom daeswron sainformacio sesiebs mediaciis gamoyenebis Sesaxeb,
Tu aseTi sesiebi tardeba da SesaZlebelia daswreba. es debuleba mniSvnelovania im
mxriv, rom xSirad mxareebs warmodgenac ar aqvT ra aris mediacia, ra upiratesobebi
aqvs am gziT davis ganxilvas da rodesac maT es ganemartebaT an eswrebian sainforma-
cio Sexvedrebs, saSualeba eZlevaT gaakeTon arCevani, xom ar surT davis gadawyvetis
alternatiuli saSualebis gamoyeneba. direqtiva aseve adgens, rom wevrma saxelmwi-
foebma unda uzrunvelyon sazogadoebis informireba, Tu rogor unda daukavSirdnen
mediators da im organizaciebs, romlebic samediatoro momsaxurebas axorcieleben,
aseve, waaxalison praqtikosi iuristebi, rom gaacnon TavianT klientebs mediaciis Se-
saZleblobebi. es gansakuTrebiT im qveynebSia mniSvnelovani, sadac mediacia axali in-
stitutia da sazogadoebis farTo nawilisTvis ucnobia is mTeli rigi upiratesobebi,
rac am gziT davis gadawyvetisTvis aris damaxasiaTebeli.

1 saqarTvelos iusticiis ministris 2010 wlis 12 noembris # 216 brZaneba;saqarTvelos
sportisa da axalgazrdobis saqmeTa ministris 2010 wlis 7 dekembris # 94 brZaneba;
saqarTvelos sasjelaRsrulebis, probaciisa da iuridiuli dsaxmarebis sakiTxTa
ministris 2011 wlis 22 Tebervlis # 29 brZaneba.

2 termini `transnacionaluri~ gamoyenebulia im davebis aRsaniSnad, romlebic kerZo xa-
siaTs atareben da, amave dros, scdebian erTi saxelmwifos  farglebs. ix. Tsu-is davis al-
ternatiuli gadawyvetilebis nacionaluri centri, cercva|Ze g. (red.), mediaciis  samar-
Tlebrivi regulirebis perspeqtivebi saqarTveloSi, Tb., 2013, 25, sq. 28, <http://www.ncadr.-
tsu.ge/admin/upload/7706Edited-Final-Version-final.pdf>.

3 iqve: `saerTaSoriso~ ufro metad niSnavs iseT davas, rodesac wina planze sajarosamar-
Tlebrivi elementi gadmodis.
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direqtivaSi gansazRvrulia mediaciis procesTan dakavSirebuli Semdegi sa-
kiTxebi:

1) mediaciisa da mediatoris definicia, mediatorisadmi wayenebuli iseTi
moTxovna, rogorebicaa: damoukidebloba, miukerZoebloba da kvalificiu-
roba. garda amisa, wevr saxelmwifoebs miniWebuli aqvT uflebamosileba Ca-
moayalibon qcevis kodeqsi mediatorTaTvis, sadac SeeZlebaT detalurad
moawesrigon yvela sakiTxi;

2) xazgasmulia mediaciis procesis iseT mniSvnelovan maxasiaTeblebze rogo-
rebicaa, nebayoflobiToba, mxareebis mier procesis Tavad warmarTvis Ses-
aZlebloba (ufleba nebismier dros uari Tqvan saqmis ganxilvaze), konfi-
dencialuroba, efeqtianoba, rac davis ufro swrafad da naklebi danaxar-
jebiT gadawyvetis SesaZleblobas gulisxmobs;

3) samediatoro SeaTanxmebis gaformebis SesaZlebloba, rac gulisxmobs mxa-
reebis uflebas gaaformon SeTanxmeba, romliTac maT Soris warmoSobili
davis ganxilva moxdeba mediaciis gziT. aseve mediaciis Sedegad miRweuli
SeTanxmebis aRsrulebis SesaZleblobas;

4) mediaciis gavlena xandazmulobis vadebze. mediaciis procesis warumateb-
lad dasrulebis SemTxvevaSi sasamarTlos an arbitraJisadmi mimarTvis Se-
saZlebloba;

5) sazogadoebis informirebis uzrunvelyofa;
6) Tanamedrove teqnologiebis gamoyeneba mediaciis procesSi. marTalia, di-

reqtivaSi dakonkretebuli ar aris,Tumca, savaraudod, aq igulisxmeba on-
lain mediaciis gamoyenebis SesaZlebloba, rac ukve araerT qveyanaSia da-
nergili;

7) sasamarTlo da arasasamarTlo mediaciis gansxvaveba.
aRniSnulma direqtivam, iqedan gamomdinare, rom moawesriga mediaciasTan dakav-

Sirebuli ZiriTadi aspeqtebi, amiT wevr saxelmwifoebs miuTiTa, Tu ra sakiTxebze un-
da gaamaxvilon yuradReba am sferoSi Sida kanonmdeblobis SemuSavebis dros. xolo
is sakiTxebi, romlebic amomwuravad ar aris ganxiluli an koreqtirebas saWiroebs,
TiToeul saxelmwifos SeuZlia Tavisi Sexedulebisamebr daareguliros, aRniSnuli
direqtiviT dadgenili savaldebulo debulebebis gaTvaliswinebiT.

3.4. davis ganxilvis sagani da procedurebi

3.4.1. mediaciis gziT gansaxilveli saqmeebi

am etapze mediaciis gamoyeneba rekomendebulia Semdeg sferoebSi:     saojaxo da-
vebi, biznesi, sajaro xelisuflebis sfero, samezoblo davebi, skolebi da socialuri
saqmianoba, sisxlis samarTali, saerTaSoriso politika, memkvidreobiTi  samarTali,
Sromis samarTali,  kerZo samSeneblo samarTali, konfliqtebis menejmenti Sidakor-
poraciul urTierTobebSi, inzolvenciis

(gakotrebis) samarTali, sadazRvevo samarTali, administraciuli samarTali,
bunebis dacvis samarTali, samedicino samarTali.1

saqarTvelos samoqalaqo saproceso kodeqsis 1873 muxlis Tanaxmad
sasamarTlo mediacia SeiZleba gavrceldes:
a) saojaxo samarTlebriv davebze, garda Svilad ayvanisa, Svilad ayvanis baTi-

lad cnobisa, `mSoblis uflebis SezRudvisa da mSoblis uflebis CamorTmevisa;

1 cercvaZe g., mediacia davis gadawyvetis alternatiuli forma (zogadi mimoxilva),Tb.,
2010, 146.
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b) samemkvidreo samarTlebriv davebze;
g) samezoblo samarTlebriv davebze;
d) nebismier davaze mxareTa Tanxmobis SemTxvevaSi.
notariatis Sesaxeb kanonis 381 muxlic analogiurad gansazRvravs mediaciis

gziT gansaxilvel saqmeebs, mxolod damatebiT adgens, rom mediacia SesaZloa gav-
rceldes nebismier sxva davaze, mxareTaA Tanxmobis SemTxvevaSi, Tu saqarTvelos ka-
nonmdeblobiT gansazRvruli ar aris aseT davaze mediaciis ganxorcielebis specia-
luri wesi.

amerikis SeerTebul StatebSi, yvelaze xSirad mediacia gamoiyeneba saojaxo sa-
marTlebrivi davebis dros, iqidan gamomdinare, rom amerikaSi ganqorwinebis ricxvi
mkveTrad izrdeba, izrdeba meurveobasTan dakavSirebiT mediaciis gamoyenebis Sem-
Txvevebic. mediacia saSualebas aZlevs mSoblebs iTanamSromlon da wavidnen kompro-
misze, raTa miaRwion SeTanxmebas.1

texasis StatSi, mediaciis gziT ganixileba ganqorwinebasTan    dakavSirebuli
yvela dava. kvlevebma cxadyo, rom 70-80%    mxareebis, romlebic iyenebdnen sasamar-
Tlo mediacias, kmayofilni iyvnen ganxilviTac da miRweuli SedegiTac. mediaciis ga-
moyeneba    yvela SemTxvevaSi ar aris saukeTeso gamosavali, magaliTad, is    ar SeiZle-
ba gamoiyenon iseTi ganqorwinebisas, romelic xdeba   alkoholizmis, Zaladobis an
fsiqikuri moSlilobis gamo.    ganqorwinebasTan dakavSirebul garkveuli saxis da-
vebze    zogierTi saxelmwifo pirdapir krZalavs savaldebulo mediaciis   gamoyene-
bas. aseve, savaldebulo mediaciiT ganixileba Semdegi    saxis samoqalaqo davebi:

1. damsaqmebelsa da dasaqmebuls Soris konfliqti (SromiTi urTierTobidan
gamomdinare davis SemTxvevaSi);

2. dasaqmebulis kompensacia;
3. gakotrebis saqmeebi;
4. mcdari samedicino qmedebiT miyenebul zianTan dakavSirebuli  saqmeebi.2

3.4.2. davis ganxilvis forma da vadebi

mediaciis procesis dawyebas SesaZloa safuZvlad edos mxareTa winaswari SeTan-
xmeba, rom maT Soris warmoSobili davis SemTxvevaSi mediacias mimarTaven mis gada-
sawyvetad, an SesaZloa daiwyos erT-erTi mxaris iniciativiT, meore mxarisTvis weri-
lobiTi Setyobinebis gagzavnis gziT, sadac mokled unda iyos aRwerili davis sagani.3

procedurebi iwyeba mas Semdeg, rac meore mxare daTanxmdeba molaparakebis
procedurebis dawyebas. mediatori, mas Semdeg rac daasaxeleben, sTxovs orive mxa-
res, rom warudginon mas werilobiTi dokumenti, davis arsis zogadi aRweriT. TiToe-
uli mxare ugzavnis am werilobiTi dokumentis asls meore mxares. mas aseve SeuZlia
mosTxovos TiToeul mxares, rom warudginon damatebiTi werilobiTi dokumenti, sa-
dac gamoxatuli iqneba maTi pozicia da faqtebi, romlebsac isini eyrdnobian, aseve,
mxares SeuZlia daamatos nebismieri saxis dokumenti da mtkicebuleba, rasac TviTon
CaTvlis saWirod. mxarem yvela aRniSnuli dokumentacia unda gaugzavnos meore mxa-
resac. mediatorma unda ixelmZRvanelos obieqturobis, samarTlianobis da keTil-
sindisierebis principiT, unda ganumartos mxareebs TavianTi uflebebi da movaleo-
bebi da detalurad gaerkvios saqmesTan dakavSirebul garemoebebSi. mediatori  war-
marTavs procedurebs im saxiT, rogorc TviTon CaTvlis saWirod, mxedvelobaSi

1 A Look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 387.
2 iqve, 380.
3 UNCITRAL Conciliation Rules, 1980, Article 2, <http://www.uncitral.org/pdf/english/texts/arbitration/conc-

rules/conc-rules-e.pdf>.
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iRebs saqmis garemoebebs da mxareTa survils, romelic SesaZloa gamoTqvan, aseve,
mxareTa nebismier moTxovnas, romelsac isini zepir mosmenaze daayeneben, da romelic
saWiroa

imisTvis, rom dava ufro swrafad gadawydes. mediators SeuZlia SesaTavazos
mxareebs, rom maT Soris komunikacia moxdes zepiri an werilobiTi formiT, aseve Se-
uZlia Sexvdes TiToeul mxares cal-calke.

rac Seexeba davis ganxilvis adgils, Tu mxareebi ver SeTanxmdebian, mas adgens
mediatori mxareebTan konsultaciis Semdeg da saqmis ganxilvis procedurebis Tavi-
seburebebis gaTvaliswinebiT. saqmis ganxilvisas, rodesac mediatori erTi mxarisgan
iRebs saqmesTan dakavSirebul faqtobriv garemoebebs, man am informaciis Sinaarsi
unda acnobos  meore mxares, raTa mas ganmartebis saSualeba mieces, romelsac is saWi-
rod miiCnevs. meore mxriv, Tu informaciis gamJRavnebisas, mxare moiTxovs rom is
darCes saidumlod, mediatori  valdebulia ar gaumJRavnos aRniSnuli informacia
meore mxares. modeluri kanoni saerTaSoriso komerciuli mediaciis Sesaxeb analo-
giurad awesrigebs saqmis ganxilvis formas. rac Seexeba mediaciis procesis xan-
grZlivobas, is damokidebulia sxvadasxva faqtorebze, maT Soris, saqmis sirTuleze,
Tu rogor arian mxareebi momzadebulni mediaciisaTvis, rogor viTardeba mxareTa
Soris molaparakebis procesi. konkretuli vada gansazRvruli ar aris UNCITRAL-is
modeluri kanoniT da evrosabWos direqtiviT. Tumca, aris miTiTeba, rom vada unda
iyos gonivruli da davis ganxilva unda dasruldes swrafad. saqarTvelos samoqala-
qo saproceso kodeqsis 1875 muxlis mixedviT, sasamarTlo mediaciis vada Seadgens 45
dRes, magram aranakleb 2 Sexvedrisa. vada mxareTa SeTanxmebiT SeiZleba gagrZeldes
imave vadiT. ontarios Statis savaldebulo mediaciis wesebis mixedviT, mxareebs mxo-
lod sam Sexvedraze daswrebis valdebuleba aqvT, mediators SeuZlia Sewyvitos pro-
cedurebi, Tu aSkaraa, rom procesi mxareebisTvis konstruqciuli ar aris.1 montanas
Statis mediaciis Sesaxeb sakanonmdeblo aqtis mixedviT ki mxareebs da mediators
aqvT 75 dRe, raTa daasrulon dava.2

3.4.3. davis ganxilvis dasruleba

UNCITRAL- is modeluri kanonis da UNCITRAL Conciliation Rules-is mixedviT media-
ciis procesi sruldeba:

1) mxareTa mier SeTanxmebis miRwevis SemTxvevaSi, SeTanxmebis miRwevis momenti-
dan;

2) mxareebTan konsultaciis Semdeg, mediatoris mier werilobiTi gancxadebiT,
rom procedurebis Semdgom gagrZeleba ar aris mizanSewonili da ar gaamarTlebs;

3) mxareTa mier mediatorisaTvis werilobiTi Setyobinebis gagzavnis gziT, rom
mediaciis procesi Sewyda;

4) mediaciis procesis Sewyvetis Sesaxeb, erTi mxaris mier meore mxarisTvis an
mediatorisTvis gagzavnili werilobiTi Setyobinebis gagzavnis gziT.

rodesac mediatori xvdeba, rom arsebobs sakiTxebi, romlebic mxareTaTvis mi-
saRebia, is ayalibebs morigebis SesaZlo pirobebs da mas SeniSvnebisaTvis ugzavnis
mxareebs. mas Semdeg rac mxareTa SeniSvnebs miiRebs, is SeniSvnebis gaTvaliswinebiT
xelaxla ayalibebs morigebis pirobebs. Tu mxareebi sabolood SeTanxmdebian, isini
aformeben werilobiT SeTanxmebas da xels aweren mas.

saerTaSoriso savaWro palatis mediaciis wesebis mixedviT davis ganxilva wyde-
ba:

1 Mandatory Mediation Program, Under rule 24.1 and 75.1 of the Rules of Civil Procedure.
2 A look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 377.
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1) mxareTa mier SeTanxmebis xelmoweris momentidan;
2) mediatorisadmi erT-erTi mxaris mier werilobiTi Setyobinebis gagzavnis

gziT, rom Sewydes mediaciis procedurebi;
3) mediatoris mier mxareTaTvis werilobiTi Setyobinebis gagzavnis gziT, rom

misi azriT molaparakebis procedurebs ar SeuZlia mxareTa Soris warmoSo-
bili davis gadaWra;

4) molaparakebis porocedurebisaTvis dadgenili vadis gasvlis Semdeg, Tu ar
moxdeba vadis gagrZeleba. amis Sesaxeb mediatorma werilobiT unda acnobos
mxareebs;

5) werilobiTi Setyobinebis gagzavnis gziT, saerTaSoriso savaWro palatis
mier mediatorisa da mxareebisTvis, ara uadres 15 dRisa nebismieri gadasa-
xadis gadaxdis vadis amowurvidan, Tu mxareebma dadgenili wesiT ar gadaixa-
des gadasaxdi;

6) werilobiTi Setyobinebis gagzavnis gziT saerTaSoriso savaWro palatis mi-
er mxareTaTvis, rom ver moxerxda Sesabamisi mediatoris daniSvna.

3.4.4. gadawyvetilebis cnoba da aRsruleba

Zalian mniSvnelovaniaA iseTi sakiTxi, rogoricaa mediaciis gziT miRweuli SeTan-
xmebis dacva da aRsruleba. direqtiva adgens, rom mediacia ar unda CaiTvalos, sasa-
marTlo ganxilvasTan SedarebiT, cud alternativad imis gamo, rom mediaciis dros mi-
Rebuli SeTanxmebis Sesruleba mxolod mxareTa keTil nebaze iyos damokidebuli. wev-
rma saxelmwifoebma unda uzrunvelyon, rom mxareebs hqondeT SesaZlebloba, werilo-
biTi SeTanxmebis gaformebisas gaiTvaliswinon, rom maTi SeTanxmeba iyos aRsrulebadi.
SesaZlebelia amgvari daTqmis gakeTebaze uaris Tqma im SemTxvevaSi, Tu SeTanxmebis Si-
naarsi ewinaaRmdegeba wevri saxelmwifoebis samarTals, maT Soris, saerTaSoriso ker-
Zo samarTals an Tu kanonmdebloba ar iTvaliswinebs am konkretuli saxis SeTanxmebis-
Tvis aRsrulebas. aqvea dakonkreteba, rom es aris iseTi SemTxveva, roca valdebuleba,
romelic SeTanxmebaSia miTiTebuli Tavisi bunebiT aris Sesasruleblad SeuZlebeli.
aRniSnuli SeTanxmebis savaldebuloobas, aseve iTvaliswinebs direqtivis me-6 muxli,
romelic kidev erTxel usvams xazs mxareebis uflebas, rom maT hqondeT SesaZlebloba
mediaciis gziT miRebulma SeTanxmebam SeiZinos savaldebulo Zala. mediaciis Sedegis
savaldebuloobis da aRsrulebis SesaZleblobis gaTvaliswineba aris kidev erTi faq-
tori mediaciis sasargeblod.AaRsrulebis meqanizmis ararseboba, misi rogorc insti-
tutis daniSnulebas Seasustebda. SesaZlebelia mxareTa Soris dava ise dasruldes,
rom amgvari daTqmis gakeTeba savaldebulo ar gaxdes da TviTon SeTanxmebis Sinaarsi-
dan misi aucilebloba ar ikveTebodes, magram damcavi meqanizmis arseboba aucilebe-
lia, mxareebs ki TviTon SeuZliaT gansazRvron misi saWiroeba.

modeluri kanonis me-14 muxlis Tanaxmad, Tu mxareebi miaRweven SeTanxmebas, maT
Soris warmoSobili davis gadasaWrelad, aseTi SeTanxmeba aris aRsrulebadi da Sesas-
ruleblad savaldebulo. aqvea daTqma, rom wevr saxelmwifoebs SeuZliaT aRsrulebis
meTodi Tavad daadginon an gamoiyenon amgvari aRsrulebisTvis dadgenili wesebi.

4. arbitraJisa da mediaciis saerTo niSnebi

4.1. procesis konfidencialuroba

konfidencialurobis principi daculia rogorc mediaciis, ise arbitraJis Sem-
TxvevaSi. marTalia, aRniSnuli principi absolutur xasiaTs ar atarebs da aris dad-
genili wesidan gamonaklisebic, Tumca, sasamarTlo ganxilvasTan SedarebiT, rome-
lic mTlianad sajaroa, gacilebiT metadaa daculi mxareTa interesebi am kuTxiT. sa-
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erTaSoriso arbitraJSi, samarTalwarmoebasTan dakavSirebuli informacia konfi-
dencialuria. es wesi vrceldeba arbitraJSi saqmis ganxilvasTan dakavSirebul nebis-
mier informaciaze, maT Soris, davis arsebobis Sesaxeb cnobebze, davaSi monawile/-
CarTuli mxareebis identificirebaze, gadawyvetilebis Sinaarsze da a.S.1arbirtaJis
Sesaxeb kanonis, 32-e muxlis meoTxe punqtis Tanaxmad, Tu kanoniT an mxareTa SeTanxme-
biT sxva ram ar aris gaTvaliswinebuli, yvela saarbitraJo ganxilva unda iyos daxu-
ruli. warmodgenili sabuTi, mtkicebuleba, werilobiTi Tu zepiri gancxadeba, ar un-
da iqnas sajarod gamoqveynebuli an gadacemuli da gamoyenebuli sxva sasamarTlo an
administraciul warmoebaSi. saerTaSoriso savaWro palatis arbitraJis  wesebis mi-
xedviT, Tu mxareebi mkafiod ar SeTanxmdebian sxvagvarad, valdebulni arian konfi-
dencialurobis principidan gamomdinare, ar gaamJRavnon saarbitraJo samarTalwar-
moebisas miRebuli gadawyvetilebebi, aseve, im dokumentebis Sinaarsi, rac ganxilvis
procesSi iqna gamoyenebuli, aseve, yvela sxva saxis dokumentacia, romelic wardge-
nil iqna sxva piris mier saarbitraJo ganxilvisas da romelic ar aris gankuTvnili sa-
jaro gacnobisTvis, garda im SemTxvevebisa, Tu gamJRavneba aucilebelia, raTa mxarem
daicvas an ganaxorcielos Tavisi samarTlebrivi ufleba. Tu mxares aqvs gamJRavnebis
kanonieri interesi, es aucilebelia gadawyvetilebis aRsasruleblad an imisTvis,
rom gadawyvetileba gamotanil iqnas sxva saxis samarTalwarmoebaSi, romelic ufro
adre mimdinareobda, sasamarTloSi an sxva saxelmwifo organoSi.2

konfidencialurobidan gamonakliss iTvaliswinebs UNCITRAL-is saarbitraJo
wesebic, romlis mixedviTac, saarbitraJo gadawyvetileba SesaZloa gaxdes sajaro,
mxolod yvela mxaris Tanxmobis SemTxvevaSi, an Tu mxares aqvs kanonieri interesi  mo-
iTxovos gadawyvetilebis gamJRavneba, raTa daicvas an ganaxorcilos Tavisi kanonie-
ri ufleba, an Tu gadawyvetileba mas sWirdeba sasamarTloSi an sxva kompetentur or-
ganoSi warsadgenad. direqtivis me-7 muxli exeba konfidencialurobis dacvas. me-7
muxlis pirveli punqtis mixedviT imis gaTvaliswinebiT, rom mediaciis procesi war-
moebs im formiT, romelic aRiarebs konfidencialurobas, wevrma saxelmwifoebma un-
da uzrunvelyon, rom Tu mxareebi sxva rameze ar SeTanxmebulan, arc mediators da
arc sxva pirs, romelic samsaxurebrivad dakavSirebulia mediaciis procesTan ar Se-
iZleba aiZulon, Cveneba miscen samoqalaqo da komerciul saqmeebze sasamarTlo an sa-
arbitraJo ganxilvisas, im informaciasTan dakavSirebiT, rac maT Seityves mediaciis
procesis mimdinareobisas garda:

1) rodesac es aucilebelia wevri saxelmwifos sajaro interesidan gamomdinare,
gansakuTrebiT im SemTxvevaSi, rodesac saWiroa, rom dacul iqnas bavSvis saukeTeso
interesebi, an Tavidan iqnas acilebuli pirisTvis fizikuri an fsiqologiuri ziani;

2) sadac mediaciis gziT miRweuli SeTanxmebis Sinaarsis   gamJRavneba aucilebe-
lia imisTvis, rom moxdes SeTanxmebis ganmarteba an aRsruleba. aseve, direqtivis Se-
saval nawilSi kidev erTxel xazgasmulia, rom konfidencialurobis dacva  aucilebe-
lia sasamarTlo an saarbitraJo wesiT saqmis ganxilvisas.

es ar SeiZleba CaiTvalos konfidencialurobis amomwurav da srulyofil for-
mulirebad. pirvel rigSi imis gamo, rom dadgenilia mxolod mediatorTa da mediaci-
is procesSi samsaxurebrivad monawile pirebis mier konfidencialurobis dacvis
valdebuleba, maSin roca saerTod ar aris naxsenebi rom mxareebic unda iyvnen valde-
bulni daicvan konfidencialuroba. erTi mxriv, orive mxare daculi Cans, radgan me-
diators ar SeuZlia informaciis gamJRavneba, magram meore mxriv, mxareebs SeuZliaT

1 sarajiSvili g., arbitraJi - saerTaSoriso komerciuli davebis gadawyvetisoptimaluri
gza, Jurnali `advokati~, Tb., 2011, 33.

2 LCIA Artbitration Rules, Effective 1 January 1998, Article 10.3, <http://www.lcia.org/Dispute_Resolution_-
Services/LCIA_Arbitration_Rules.aspx>.
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erTmaneTis winaaRmdeg gamoiyenon is informacia, romelic mediaciis procesSi er-
TmaneTs gaumJRavnes, im molodiniT, rom mediacia warmatebiT dasruldeboda. SesaZle-
belia mxareebi morigdnen kidec, magram mainc aucilebelia, dawesdes akrZalva, rom ar
gaamJRavnon is informacia momavalSi, romelsac erTmaneTis Sesaxeb Seityoben mediaci-
is procesSi. mediaciis warmatebiT dasrulebisTvis erT-erTi aucilebeli pirobaa is,
rom mxareebi iyven gulaxdilni, raTa gairkves da aRmoifxvras davis mizezi, Sesabami-
sad, maT Tavi daculad unda igrZnon, rom yvelanairi saxis informacia gaamJRavnon.

konfidencialurobis princips , direqtivis msgavsad, awesrigebs evropuli qce-
vis kodeqsi mediatorTaTvis,1 romlis mixedviTac mediatorma saidumlod unda Seina-
xos yvela informacia, romelic dakavSirebulia mediaciis procesTan, isic ki rom me-
diaciis gziT ixileba esa Tu is dava, Tu gamJRavnebis aucilebloba ar iqneba sajaro in-
teresidan an kanonidan gamomdinare. nebismieri informacia, romelsac erTi mxare ga-
umJRavnebs mediators ndobis safuZvelze, ar unda gaxdes cnobili meore mxarisTvis,
TviTon am mxaris nebarTvis gareSe. konfidencialurobis principidan gamonaklisia
mxolod is SemTxveva, Tu gamJRavneba aucilebelia gadawyvetilebis ganmartebisa da
aRsrulebisaTvis.2 garda amisa, konfidencialurobis TvalsazrisiT, mniSvnelovania
isic, rom radgan mediaciis procesi daxurulia, TiToeulma mxarem unda gadaugzavnos
meore mxares da mediators im pirebis vinaoba da raodenoba, romlebic daeswrebian me-
diaciis process.3

aRsaniSnavia, rom mxareebi da mediatori, iReben valdebulebas, rom mediatori ar
miiRebs monawileobas, rogorc arbitri, rogorc mxaris warmomadgeneli an rogorc
damcveli saarbitraJo an sasamarTlo ganxilvaSi, im saqmesTan dakavSirebiT, rac iyo
mediaciis procedurebis sagani. mxareebi aseve iReben valdebulebas, rom isini ar da-
asaxeleben mediators, rogorc mowmes sxva saxis samarTalwarmoebaSi.4 ssk-is 1878 mux-
li, romelic exeba mediaciis procesis konfidencialurobas, adgens rogorc media-
toris, ise mxareTa da maTi warmomadgenlebis valdebulebas ar gaamJRavnon is infor-
macia, romelic maTTvis cnobili gaxda sasamarTlo mediaciis procesSi konfidencia-
lurobis pirobiT, Tu mxareTa SeTanxmebiT sxva ram ar aris dadgenili. marTalia, arc
samoqalaqo saproceso kodeqsi ar awesrigebs konfidencialurobas amomwuravad, mag-
ram vinaidan is ar aris calke kanoni mediaciaze, yvela sakiTxi ver iqneba mowesrige-
buli, rac mediaciis procesisTvisaa damaxasiaTebeli. vinaidan mediacia jer axla
inergeba qarTul kanonmdeblobaSi da Camoyalibebis procesSia, samomavlod albaT
miRebuli iqneba erTiani sakanonmdeblo aqti, romelic yvela sakiTxs moawesrigebs.

4.2. neitraluri mesame piri ( mediatori, arbitri)

neitraluroba gulisxmobs, rom arbitrs  da mediators ar unda hqondeT raime
saxis fuladi an samarTlebrivi interesi ganxilvis Sedegisadmi, ar unda mianiWon ro-
melime mxares upiratesoba saqmis ganxilvisas da unda iyvnen damoukideblebi da miu-
kerZoeblebi, aseve, unda uzrunvelyon procesSi monawile mxareTa Tanasworoba. gan-
sakuTrebiT mniSvnelovania neitraluri iyos arbitri, radgan is mxareTaTvis saval-
debulo gadawyvetilebis miRebis uflebamosilebiTaa aRWurvili. arbitraJis Sesaxeb
kanonis me-6 muxlis 1-li punqtis mixedviT, arbitraJi Tavis saqmianobaSi damoukide-

1 European Code of Conduct for Mediators, 2004, Article 4, <http://ec.europa.eu/civiljustice/adr/adr_ec_code_-
conduct_en.pdf>,.

2 UNCITRAL Conciliation Rules, Article 14.
3 LCIA Mediation Rules, Effective 1 July 2012, Article 5.4, <http://www.lcia.org/Dispute_Resolution_Services/-

LCIA_Mediation_Rules.aspx>.
4 UNCITRAL Conciliation Rules, Article 19.
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belia da xelmZRvanelobs mxareTa an arbitraJis mier gansazRvruli saarbitraJo gan-
xilvis proceduriT, kanonis moTxovnaTa dacviT. aseve, kanoniT gaTvaliswinebulia
arbitris acilebis procedura da SemTxvevebi, rodesac dauSvebelia piris arbitrad
daniSvna.1 rac Seexeba mediacias, direqtivaSi araferia naTqvami mediatoris damouki-
deblobasa da miukerZoeblobaze. mxolod zogadi formulirebaa me-3 muxlSi da Sesa-
valSi me-17 nawilSi mocemuli, rom mediatori unda iyos miukerZoebeli, Tumca, ra
Tqma unda, es sakmarisi ar aris. direqtivis me-4 muxlis 1-li punqti aZlevs wevr sa-
xelmwifoebs SesaZleblobas SeimuSaon nebayoflobiTi qcevis kodeqsebi mediatore-
bisa da im organizaciebis daxmarebiT, romlebic axorcieleben samediatoro momsaxu-
rebas. SesaZlebelia swored amgvari qcevis kodeqsebiT moawesrigon damoukideblo-
basa da miukerZoeblobasTan dakavSirebuli sakiTxebi, radgan direqtiva TavisTavad
yvela sakiTxs amomwuravad ver moawesrigebs.

evropuli qcevis kodeqsi mediatorTaTvis me-2 TavSi awesrigebs am sakiTxebs. Tu
arsebobs garemoebebi, romlebmac SesaZloa gavlena moaxdinos mediatoris damouki-
deblobaze, an rodesac SesaZloa warmoiSvas interesTa konfliqti, mediatorma unda
gaumJRavnos mxareebs es garemoebebi, sanam daiwyebs an gaagrZelebs samediatoro uf-
leba-movaleobaTa ganxorcielebas.

aseTi garemoebebia:
1) raime saxis piradi an saqmiani urTierToba erT an ramodenime mxaresTan;
2) nebismieri finansuri an sxva saxis interesi, pirdapiri an arapirdapiri, da-

kavSirebuli mediaciis SedegTan;
3) mediatori an misi firmis wevri, axorcieleben raime saxis saqmianobas erTi an

ramodenime mxaris sasargeblod garda mediaciisa.
interesTa konfliqts iTvaliswinebs saqarTvelos mTavrobis dadgenileba,2 ro-

melic exeba samedicino mediacias. 5.2 muxli gansazRvravs Tu risi ufleba ar aqvs me-
diators da aseve adgens,

rom interesTa konfliqtis arsebobisas miRebuli gadawyvetileba baTilia da
ar warmoSobs samarTlebriv Sedegebs.

4.3 moqniloba – mxareTa SeTanxmeba gamosayenebel procedurebze

orive SemTxvevaSi, mxareebs saSualeba aqvT Tavad SeTanxmdnen ganxilvis wesze,
Tu ra formiT surT davis ganxilva, raTa is ar iyos sasamarTlo ganxilvis msgavsad
mkacrad proceduruli xasiaTis. mxareebs SesaZlebloba aqvT Tavad gadawyviton ise-
Ti sakiTxebi, rogorebicaa: arbitrisa da mediatoris arCeva, maTi raodenobis gan-
sazRvra, kvalifikaciis kriteriumebi, ra moTxovnebs unda akmayofilebdes maTTvis
misaRebi mediatori/ arbitri, romelsac meti gamocdileba aqvs Sesabamisi saxis dave-
bis ganxilvaSi. es Zalian mniSvnelovania, radgan am SemTxvevaSi davis ganxilva da ga-
dawyvetac ufro swrafad moxdeba da albaTobac didia, rom ufro swori gadawyveti-
leba iqneba gamotanili. garda amisa, rodesac mxareebi Tavad irCeven neitralur mesa-
me pirs/pirebs, es niSnavs rom mas endobian da misdami dadebiTad arian ganwyobili,
rac mniSvnelovani fsiqologiuri momentia. aRsaniSnavia, rom proceduruli Tavi-
suflebis xarisxi, rogorc wesi, droebiTi arbitraJebis SemTxvevaSi, bevrad maRalia,
radgan mudmivmoqmedi arbitraJebi, sabolood, mainc sakuTar wesebs eyrdnobian da
iyeneben da mxareebs SesaZloa bevri arafris Secvlis SesaZlebloba ar mieceT. mxare-
ebs, aseve, saSualeba aqvT airCion saarbitraJo ganxilvis ena da adgili, SeuZliaT Se-

1 `arbitraJis Sesaxeb~ saqarTvelos kanonis me-11 muxlis me-7 punqti da me-12 Mmuxli.
2 2012 wlis 29 Tebervals miRebuli saqarTvelos mTavrobis #80 dadgenileba.
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Tanxmdnen ra saxis mtkicebulebebi unda waradginon da ra formiT, aseve procedure-
bis Catarebis maTTvis sasurvel ganrigze, sxvadasxva sakiTxebze, rac SeiZleba wamo-
iWras davis ganxilvis procesSi da razec SeiZleba, rom mxareebma miaRwion SeTanxme-
bas.

5. ZiriTadi ganmasxvavebeli niSnebi, romlebSic mediaciis
upiratesoba vlindeba

5.1. saqmis ganxilvis siswrafe da naklebi xarjebi

rodesac saqme exeba procesis xarjebs, es Sefasebis sakiTxia da yovel konkre-
tul davasTan dakavSirebiT gansxvavebulia. SesaZlebelia, rom sasamarTlo ganxil-
vasTan SedarebiT, arbitraJis meSveobiT davis ganxilvisas, mxareebs ufro naklebi
xarjebi warmoeSvaT, vidre sasamarTloSi, Tumca es yovelTvis ase ar xdeba. saarbit-
raJo samarTalwarmoebis xarjebsa da safasurs mTlianad ixdian mxareebi, saarbitra-
Jo samarTalwarmoebisas, aseve, aucilebelia mxareebma gadaixadon sasamarTlos admi-
nistraciis Sida xarjebi da safasuri. konkretul SemTxvevaSi, arbitrebis safasuri
SeiZleba iyos sakmaod soliduri, gansakuTrebiT im SemTxvevaSi, Tu arbitrebis
anazRaureba davis sagnis Rirebulebis mixedviT ganisazRvreba. aseve wagebul mxares
SesaZloa daekisros procesis xarjebis gadaxda, mTlianad an nawilobriv.1 dResdReo-
biT, arbitraJi mravali mimarTulebiTaa krizisul mdgomareobaSi. aSS-Si praqtikosi
iuristebi Civian, rom arbitraJis gamoyeneba biznesTan dakavSirebul davebSi aris
iseTive neli da ZviradRirebuli, rogorc samarTalwarmoeba. stefanoviCi axasiaTebs
amJamindel arbitraJs, rogorc axal samarTalwarmoebas, xolo mediacias ki  moixse-
niebs, rogorc davis gadawyvetis yvelaze popularul da moqnil meTods, romelic
mxareebs sTavazobs im Rirebulebebs, rac tradiciulad arbitraJTan asocirdeboda.2

erTaderTi rac xarjebis simciresTanaa dakavSirebuli arbitraJis SemTxvevaSi da
rac udavod mis dadebiT maxasiaTeblad unda CaiTvalos es aris is, rom radgan gadawy-
vetileba aRar saCivrdeba, Sesabamisad, mxareebs aRar daekisrebaT is xarjebi, rac da-
kavSirebulia saqmis zeda instanciebSi ganxilvasTan.

rac Seexeba sasamarTlo mediaciis xarjebs saqarTveloSi, is namdvilad gacile-
biT mcirea, radgan mediaciis gamoyenebis SemTxvevaSi kanonmdebloba iTvaliswinebs,
rom baJi 3%-is nacvlad 1%-ia. garda amisa, 70% mxares ukan ubrundeba, Tu dava SeTan-
xmebiT dasruldeba. `mediaciis procesi SedarebiT nakleb xarjebs ukavSirdeba, sasa-
marTlo procesi ki saxelmwifo baJis, eqspertizis gadasaxadis, advokatis honoraris
da sxva sasamarTlosgareSe xarjebis dafarvas gulisxmobs~.3 rac Seexeba ganxilvis va-
debis Sedarebas mediaciisa da arbitraJis SemTxvevaSi, xarjebisgan gansxvavebiT, is
pirdapiraa dadgenili da sxvaoba aSkaraa. maSin roca saarbitraJo ganxilva SesaZloa
Tveebis ganmavlobaSi gagrZeldes, mediaciis procesi SesaZloa or SexvedraSi das-
ruldes. saarbitraJo ganxilvas namdvilad aqvs potenciali, rom iyos ufro swrafi,
vidre sasamarTlo samarTalwarmoeba, gansakuTrebiT im qveynebSi, sadac sasamarTlo
sistema Zalian gadatvirTulia saqmeebiT, Tumca ar arsebobs garantia imisa, rom ar-
bitraJiT ganxilvisas ufro SeiZleba drois dazogva, vidre samarTalwarmoebisas.4

garda imisa, rom mediacia bevrad nakleb xarjebTanaa dakavSirebuli vidre arbitra-

1 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration,  Frankfurt, Germany, 2009, 25.
2 Nolan-Haley J., Mediation- the New Arbitration,  Harvard Negotiation Law Review, Vol. 17:61, 2012, 66-67.
3 zambaxiZe T., morigeba davis nacvlad, Jur. `liberali~, Tb., 2012, <http://www.liberali.ge/ge/-

liberali/articles/110271/>.
4 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration,  Frankfurt, Germany, 2009, 25.
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Ji, davis ganxilvac swrafad xdeba, radgan mxareebi yvela saxis proceduras Tavad
gansazRvraven procesis mimdinareobisas da SeuZliaT SeTanxmdnen maTTvis sasurvel
vadaze, Tu ra droSia maTTvis misaRebi ganxilvis  dasruleba. miuxedavad imisa, rom
savaldebulo mediaciis SemTxvevaSi vada kanonmdeblobiTaa dadgenili, es mediaciis
procesis siswrafes xels ar uSlis, radgan swored imisTvisaa mediacia, rom dava uf-
ro swrafad gadawydes, Sesabamisad, kanonmdebelive adgens davis ganxilvis dasrule-
bis sakmaod optimalur da mcire vadebs.

samoqalaqo saproceso kodeqsis 1875 muxliT saqmis ganxilvis vada ar aRemateba
45 dRes, mxareTa SeTanxmebiT is SeiZleba gagrZeldes imave vadiT, maSin, rodesac sa-
arbitraJo ganxilvis dros vada 180 dRea da misi gagrZelebac SeiZleba. aRsaniSnavia,
rom Tavdapirvelad, `arbitraJis Sesaxeb~ kanonis proeqtiT, dawesebuli iyo saarbit-
raJo ganxilvisTvis 90-dRiani vada, romelic aiTvleboda mopasuxis mier davis arbit-
raJSi gadacemis Sesaxeb Setyobinebis miRebis dRidan.1 am SemTxvevaSi problemas qmni-
da is faqti, rom `Tanamedrove saarbitraJo ganxilvis vadebi ar iZleva Sesabamisi
proceduris ase swrafad ganxorcielebis SesaZleblobas~.2

saerTaSoriso savaWro palatis arbitraJis wesebis mixedviT, saboloo gadawyve-
tilebis gamotanis vada ar unda aRematebodes 6 Tves.3 garda amisa, rodesac mediaciis
procesis SemWidrovebul vadebzea saubari, es ara mxolod mxareebis dros zogavs,
aramed mosamarTleebisasac, radgan maT aRar uwevT yvela kategoriis davis Tavad
ganxilva da, ZiriTadad, mniSvnelovan da problemur saqmeebs uTmoben yuradRebas,
rac pirdapir kavSirSia sasamarTlo sistemaSi davis ganxilvis procedurebis ufro
metad daCqarebasTan.

5.2. mxareebis mier Sedegis gansazRvris uflebamosileba

eTikis kodeqsebi da praqtikuli standartebis umravlesoba mediacias gansazR-
vraven, rogorc nebayoflobiT process, romelic efuZneba mxareTa TviTgamorkvevas,
sadac mxareebi TviTon gansazRvraven Sedegs. swored es ganasxvavebs mediacias arbit-
raJisgan, sadac gadawyvetileba gamoaqvs neitralur mesame pirs. mediaciis procesSi
erT-erTi umniSvnelovanesi faqtoria nebayoflobiToba da mxareTa mier gadawyveti-
lebis miRebis SesaZlebloba sakuTari pasuxismgeblobiT. swored mxareTa mier Sede-
gis gansazRvris SesaZleblobaa mediaciis erT-erTi umTavresi maxasiaTebeli, rac mas
ganasxvavebs sasamarTlosa da arbitraJisgan. Zalian mniSvnelovania, rom Tavad mxare-
ebs aqvT survili moilaparakon da SeTanxmebis gziT mividnen orive mxarisTvis sasur-
vel Sedegamde. mediaciis procesis ZiriTadi arsic es aris – am SemTxvevaSi ar arse-
bobs gamarjvebuli an damarcxebuli – orive mxare mogebulia, radgan isini erTmaneT-
Si Tanxmdebian, da ar arian iZulebulni daemorCilon arbitris an mosamarTlis ga-
dawyvetilebas, romelic yvela SemTxvevaSi mxolod erTi mxaris sasargeblod gadawy-
vets davas. imisTvis, rom Sedegi iqnas miRweuli, aucilebelia, rom mxareebi iyvnen ke-
Tilsindisierni erTmaneTis mimarT, gaigon erTmaneTis pozicia sadavo sakiTxebTan
dakavSirebiT  da, SeZlebisdagvarad, mxedvelobaSi miiRon meore mxaris interesic.

1 kanonproeqtis 33-e muxlis pirveli punqti.
2 binderi p. m., `arbitraJis Sesaxeb~ saqarTvelos kanonis komentarebi, qarTuli samarTlis

mimoxilva, 10/2007-2/3, 196.
3 ICC Rules of Arbitration, The Current Rules are in Force as From 1 January 2012, Article 24.1., <http://www.-

iccwbo.org/Products-and-Services/Arbitration-and-ADR/Arbitration/ICC-Rules-of-Arbitration/>.
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5.3. gadawyvetilebis arasavaldebulo xasiaTi da iZulebiTi
aRsrulebis safrTxis ararseboba

arbitraJis SemxvevaSi miRebuli gadawyvetileba yvela SemTxvevaSi savaldebuloa
mxareTaTvis. garda amisa, dauSvebelia misi saapelacio da sakasacio wesiT gasaCivreba.
Tumca is faqti, rom zeda instanciaSi aRar xdeba gadawyvetilebis gasaCivreba, ar niS-
navs gadawyvetilebis absoluturobas, radgan `arbitraJis Sesaxeb~ kanoni iTvaliswi-
nebs saarbitraJo gadawyvetilebis gasaCivrebisa da gauqmebis safuZvlebs.1 mediaciis
erT-erT dadebiT maxasiaTeblad, swored es SeiZleba iqnas miCneuli, rom sasamarTlo-
sa da arbitraJisgan gansxvavebiT, mediaciis Sedegad miRweuli SeTanxmeba ar eqvemdeba-
reba savaldebulo  wesiT aRsrulebas. Tumca mxareebs Tavad SeuZliaT gansazRvron,
rom davis dasrulebis Semdgom maT Soris gaformebuli xelSekruleba aucileblad un-
da aRsruldes. vinaidan mediaciis Sedegad miRweuli SeTanxmebis aRsruleba SesaZlebe-
lia mxareTa survilis SemTxvevaSi, ar aris aucilebeli, rom Tavidanve moxdes am sa-
kiTxis sakanonmdeblo regulireba da arbitraJis msgavsad, pirdapir Caiweros kanonSi,
rom savaldebulo wesiT eqvemdebareba gadawyvetileba aRsrulebas. radgan SeTanxmeba
mxareTa morigebis Sedegia, ivaraudeba, rom isini mas nebayoflobiTac Seasruleben. im
SemTxvevaSi ki, Tu erT-erTi mxare CaTvlis rom arsebobs mediaciis gziT miRweuli Se-
Tanxmebis  Seusruleblobis safrTxe, isini gaiTvaliswineben aRniSnul SeTanxmebaSi
pirdapir misi savaldebulo aRsrulebis SesaZleblobas. evrosabWos direqtivis kanon-
mdeblobaSi implementirebis Semdeg, mediaciis Sesaxeb aqtSi Sevida cvlileba da me-18
muxlSi Caiwera, rom mediaciis  Sedegad miRebul gadawyvetilebas aqvs savaldebulo
Zala sasamarTlo gadawyvetilebis msgavsad da eqvemdebareba damowmebas sasamarTlos
mxridan. damowmeba mxolod im SemTxvevaSi moxdeba Tu orive mxare gamoTqvams Tanxmo-
bas da, aseve, Tu gadawyvetileba ar ewinaaRmdegeba kanonmdeblobas an zneobriv nor-
mebs.2 vinaidan mediacia mTlianad SeTanxmebaze damyarebuli procesia, logikuria rom
aRsrulebis sakiTxic mxareTa Soris unda mogvardes.

5.4. mediatori – rogorc momrigebeli

mediatori, rogorc momrigebeli sruliad sapirispiroa arbitris, romelic
mxareTaTvis savaldebulo gadawyvetilebis miRebis uflebamosilebiTaa aRWurvili.
mediatoris roli davis ganxilvisas umniSvnelovanesia. `mediatorebi arian adamiane-
bi, romlebsac gavlili aqvT specialuri momzadeba. vinc exmareba mxareebs davis gan-
xilvisas, rom miaRwion ormxriv SeTanxmebas konfliqtis mosagvareblad. mediatoris
daniSnulebaa, rom daexmaros mxareebs, gansazRvron sadavo sakiTxebi, Seamciros gau-
gebroba, gamokveTos ra sakiTxebzea SesaZlebeli kompromisis miRweva, gamokveTos Se-
saTanxmebeli punqtebi. SeTanxmeba miRweuli mxareebis mier emyareba mxareebis gadawy-
vetilebas da ara mediatorisas~.3 ` mediacia, rom ufro Rirebulad miiCneva davis gan-
xilvis sxva alternatiul saSualebebTan SedarebiT SemTxveviTi ar aris. is efuZneba
gansakuTrebiT aqtiur kavSirs, mxareebis survils, rom dava mediaciis gziT gadawyvi-
ton da mediatorTa da maT Soris urTierTobas~.4 imisTvis, rom ganxilvis procesi
sworad warimarTos da SesaZlebeli gaxdes mxareTa Soris warmoSobili konfliqtis
morigebiT dasruleba, aucilebelia mediatori iyos kvalificiuri. am mxriv sasamar-

1 `arbitraJis Sesaxeb~ saqarTvelos kanonis 42-e muxli.
2 PAMB IM and GEMM on Occasion of   EuroNetMed,  Mediation Act , Analysis of EU Legislation, 8.
3 Rule 902(b) Under the Kansas Dispute Resolution Act.
4 Hughes P., Mandatory Mediation : Opportunity or Subversion?, Windsor Yearbook  of Access to Justice  Vol.19,

175.
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Tlo sistemaSi arsebul mediacias udavo  upiratesoba aqvs – ufro kvalificiuri me-
diatorebi. `mas Semdeg, rac moxda savaldebulo mediaciis damkvidreba rogorc praq-
tikosi mediatorebi, ise sxvebic, romlebic CarTulni arian savaldebulo mediaciaSi,
valdebulni arian daemorCilon im standartebs, romlebic dadgenilia mediatorTa
qcevis kodeqsiT~.1 kvalificiuri mediatorebi, gansakuTrebiT mniSvnelovania, Tu ga-
viTvaliswinebT, rom ekonomiuri problemebis an sxva mizezTa gamo mxareebs ar hyavT
advokatebi. sasamarTlo sistema ufro metad uzrunvelyofs mediatorebis saTanado
momzadebas, maTTvis kvalifikaciis amaRlebas, rac mTlianobaSi davis swrafad da
efeqturad gadawyvetas Seuwyobs xels. SesaZlebelia swored kvalificiuri mediato-
rebis damsaxurebacaa rom `kvleva miuTiTebs, rom gacilebiT ufro maRalia, savalde-
bulo mediaciaSi mxareTa monawileobis xarisxi, vidre nebayoflobiTi mediaciisas~.2

garda amisa, aucilebelia mediatorebs gacnobierebuli hqondeT, rom isini ar arian
advokatebi, mrCevlebi an mosamarTleebi. kargma mediatorma unda uzrunvelyos, rom
mxareebs Tavad SeeZloT Tavis dacva, mxareebma Tavi zewolis qveS ar unda igrZnon, Tu
dro sWirdebaT, gadawyvetilebis misaRebad, maT es dro unda mieceT, Tu konsultaci-
ebis gavla sWirdebaT, sanam gadawyvetilebas miiReben, amis droc unda hqondeT.3

5.5. procesis araformaluroba

sasamarTlo da saarbitraJo procesisgan gansxvavebiT, mediacias ara aqvs raime
zogadi da savaldebulo wesi da procedura.4 saarbitraJo ganxilva, ra Tqma unda,
udavod araformaluria, sasamarTlo ganxilvasTan SedarebiT, Tumca, roca mas media-
cias vadarebT gasaTvaliswinebelia is garemoebebi, romlebic arbitraJis gziT davis
ganxilvas formalur saxes sZens da mas nawilobriv sasamarTlo ganxilvas amsgavsebs.
aRniSnuli garemoebebia:

1) saarbitraJo ganxilvisas arbitraJis mier saarbitraJo  sarCelis uzrunvel-
yofis RonisZiebebis gamoyeneba, romlebsac aqvs savaldebulo Zala da eqvemdebareba
cnobasa da aRsrulebas;

2) Tu erT-erTi mxare arasapatio mizeziT ar cxaddeba saqmis ganxilvaze an ar
warmoadgens Tavis poziciasa da mtkicebulebebs, arbitraJs SeuZlia ganagrZos saqmis
ganxilva da gamoitanos gadawyvetileba mis xelT arsebuli mtkicebulebebis safuZ-
velze, Tu mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli;

3)  mxareTa mier SeTanxmebul an arbitraJis mier gansazRvrul vadaSi  saarbit-
raJo mosarCelem werilobiTi formiT unda  warmoadginos aarbitraJo sarCeli. saar-
bitraJo mosarCelis mier saarbitraJo sarCelis dadgenili wesiT gansazRvruli
formis daucvelad wardgenis SemTxvevaSi saarbitraJo  ganxilva ar daiwyeba;

4) eqspertis daniSvnis SesaZlebloba – TavisTavad eqspertis  daniSvna mniSvne-
lovania, roca amas saqmis garemoebebi moiTxovs  da arbitrs ar gaaCnia specialuri
codna, Tumca, am SemTxvevaSi, arbitri uflebamosilia mosTxovos mxareebs, warudgi-
non eqsperts saqmesTan dakavSirebiT  maT xelT arsebuli       informacia, gadascen eq-
sperts  daTvalierebisTvis an miscen SesaZlebloba, daaTvalieros saqmesTan dakavSi-
rebuli   nebismieri sabuTi an sxva nivTi.

1 Hughes P., Mandatory Mediation : Opportunity or Subversion?, Windsor Yearbook  of Access to Justice
Vol.19, 170.

2 Radford M.F., An Introduction to the Uses of Mediation and other Forms of Dispute Resolution in Probate, Trust
and Guardianship Matters,  Real Prop. Prob. and Tr. J., 1999-2000, 618.

3 Valerie F. B., Mediation: Essentials And Expectations, Doraance Publishing co., Inc. Pittsburgh,Pennsylvania,
2004, 3.

4 cercvaZe g., mediacia davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb.,
2010, 334.
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5.6. SeuTanxmeblobis SemTxvevaSi sasamarTlos an arbitraJisadmi
mimarTvis saSualeba

direqtiva iTvaliswinebs, rom mxareebs aqvT SesaZlebloba, Tu mediaciis proce-
si warumateblad dasruldeba, mimarTon sasamarTlos an arbitraJs.1 UNCITRAL Concili-
ation Rules – me-13 muxli iTvaliswinebs, rom mxareebma SesaZloa gaiTvaliswinon, rom
arbitraJs gadaeces gansaxilvelad maT Soris mediaciis gziT miRweul SeTanxmebas-
Tan dakavSirebuli dava, xolo me-16 muxlis mixedviT ki mxareebi valdebulebas iRe-
ben, rom ar daiwyeben mediaciis procesis mimdinareobisas saarbitraJo an sasamar-
Tlo ganxilvas, im saqmesTan dakavSirebiT, romelic mediaciis ganxilvis sagans war-
moadgens, gamonaklisia, Tu mxare miiCnevs, rom aseTi procedurebis dawyeba aucile-
belia, raTa dacul iqnas misi kanonieri interesi. Sesabamisad, es ganamtkicebs mxare-
Ta uflebas kidev erTxel, rom SeuZliaT mimarTon sasamarTlos an arbitraJs, oRond
mxolod mas Semdeg rac ver miaRweven SeTanxmebas. ssk-is 1877-e muxlis meore punqtis
Tanaxmadac, Tu sasamarTlo mediaciisaTvis kanoniT dadgenil vadaSi dava mxareTa Se-
TanxmebiT ar dasrulda, mosarCeles SeuZlia waradginos sarCeli saerTo wesebis
dacviT. amis sapirispirod, `Tu mxareebi sxvagvarad ar SeTanxmebulan miuxedavad me-
diaciis procedurebis warmoebisa, mxarebs SeuZliaT daiwyon an gaagrZelon nebismie-
ri saarbitraJo an sasamarTlo procesi, im saqmesTan dakavSirebiT, romelic mediaci-
is ganxilvis sagania~.2 sasamarTlos an arbitraJisadmi mimarTvis saSualeba mniSvne-
lovania im mxrivac, rom mediaciis gziT miRweuli SeTanxmebis Seusruleblobis Sem-
TxvevaSi, mxare ar dazaraldes da sakuTari uflebis dacvis samarTlebrivi meqanizmi
darCes. am SemTxvevaSi, erTaderTi uaryofiTi movlenaa is, rom mxareebma dakarges
dro mediaciis procedurebSi monawileobiT, Tumca, Tu gaviTvaliswinebT mediaciis
vadebis simcires, es gansakuTrebuli danakargi mxareebisTvis ar iqneba.

6. daskvna

arbitraJi, jer kidev uZvelesi droidan, warmatebiT gamoiyeneboda, rogorc da-
vis ganxilvis alternatiuli saSualeba, rac ganpirobebuli iyo im upiratesobebiT,
romlebic mas sasamarTlosTan SedarebiT gaaCnda, `radgan arbitraJi miiCneoda iaf,
swraf da kerZo davis ganxilvis alternatiul saSualebad~.3 im garemoebam, rom Tav-
dapirvelad arbitraJis gadawyvetileba savaldebulo ar iyo, igi naklebefeqturi ga-
xada.4 Tumca Semdeg saarbitraJo gadawyvetilebam savaldebulo Zala SeiZina da ukve
`meoce saukunis meore naxevridan Seiqmna stabiluri samarTlebrivi baza, romelmac
arbitraJis sayovelTao aRiareba da popularoba ganapiroba~.5 saarbitraJo proce-
durebis moqnilobas xeli Seuwyo misma dayofamac mudmivmoqmed da droebiT arbitra-
Jebad. mudmivmoqmedi arbitraJis gziT davis ganxilvisas, mxareebi SeboWilni arian
mudmivmoqmedi saarbitraJo dawesebulebis mier dadgenili wesebiT, misgan gansxvave-
biT ki  droebiTi arbitraJi mxareebs ufro met procedurul Tavisuflebas sTava-
zobs. ar SeiZleba ar aRiniSnos zogadi da specializebuli arbitraJebi, romlebic
iqidan gamomdinare, rom konkretuli saxis davebze arian  orientirebulni da didi

1 European Directive on Certain Aspects of Mediation in Civil and Commercial Matters, Article 24.
2 LSIA Mediation Rules, Article 9.
3 Steven C. B., Arbitration : Essential Concepts, ALM Publishing, a Division of American Lawyer media inc,

2002, 10.
4 iqve.
5 cercvaZe g.,saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi), Tb.,

2008, 16.
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praqtikuli gamocdileba aqvT im sferoSi, davis ufro droulad da sworad gadawyve-
tas uwyoben xels.

sasamarTlosTan erTad davis ganxilvis erT-erTi saukeTeso saSualebaa mediaci-
a, radgan `mediacia marTmsajulebis danamatia da ara misi alternativa~.1 nebayoflobi-
Ti mediacia davis ganxilvis sasamarTlomdeli safexuria, romelic mxareebs saSuale-
bas aZlevs, SeTanxmebis  gziT moagvaron dava, xolo Tu amas ver SeZleben, ufleba aqvT
mimarTon sasamarTlos an arbitraJs.

dResdReobiT saqarTveloSi mkvidrdeba sasamarTlo mediacia, Sesabamisad, naS-
romSi es instituti ufro detaluradaa ganxiluli. savaldebulo mediacia, miuxeda-
vad imisa, rom Cveulebrivi – nebayoflobiTi mediaciisgan gansxvavebiT garkveuli Ta-
viseburebebiT xasiaTdeba, mainc Zalian mniSvnelovani institutia da ara mxolod sasa-
marTloebis gantvirTvis funqcia aqvs, aramed mxareebsac mTel rig upiratesobebs
sTavazobs sasamarTlo ganxilvasTan SedarebiT. kerZod: sasamarTlo mediaciis dros
gacilebiT naklebia xarjebi, dava wydeba ufro swrafad, mxareTa morigebis da maT So-
ris konfliqtis aRmofxvris SemTxvevaSi SesaZlebelia, rom piradi xasiaTis urTier-
Tobebi SenarCunebul iqnas, mediatori – rogorc momrigebeli, romelic mosamarTlis-
gan gansxvavebiT ar aris SeboWili mxolod kanonis debulebebiT da SeuZlia siRrmiseu-
lad Caswvdes problemis arss da dava mSvidobianad gadawyvitos ise, rom mediaciis ki-
dev erTi principi `yvela gamarjvebuli~ daculi iqnas. marTalia, sasamarTloSi gan-
xilvis drosac aris mxareTa morigebis SemTxvevebi, roca sabolood orive mxare moge-
buli rCeba, magram mediaciis gamoyeneba  amis SesaZleblobas gacilebiT metad zrdis.
am SemTxvevaSic moqmedebs mediaciis erT-erTi yvelaze Rirebuli principi – konfiden-
cialuroba, mxareebi arafers kargaven, radgan maT ar ekisrebaT morigebis valdebule-
ba, aramed mxolod procesSi monawileoba, SeuTanxmeblobis SemTxvevaSi davas ganixi-
lavs sasamarTlo. aseve `es aris araformaluri procesi, arsad araa gawerili iseTi
procedurebi, romlebic mxareebma aucileblad unda daicvan, aseT situaciaSi mxareebi
SeiZleba iseT daTmobaze wavidnen, rasac sasamarTloSi saqmis ganxilvisas ar daTan-
xmdebodnen~.2

yovelive zemoaRniSnulidan gamomdinare cxadia, rom `sasamarTlo mediacia po-
zitiuri movlenaa, romelsac SeuZlia uzrunvelyos, rom saqmeebi romlebic miva sasa-
marTlo procesamde, namdvilad iyos sasamarTlos gansaxilveli. es gaaumjobesebs mar-
Tmsajulebis xarisxs, iqidan gamomdinare, rom sasamarTlos iuristebi da mosamarTle-
ebi TavianTi SesaZleblobebis koncentrirebas moaxdenen rTul davebze, romlebic ga-
dawyvetas saWiroeben~.3 xazgasasmelia, rom samoqalaqo saproceso kodeqsi, swored im
saxis davebze avrcelebs mediacias, sadac ufro maRalia albaToba, rom mxareTa Soris
warmoSobil konfliqts piradi xasiaTi aqvs da molaparakeba ufro efeqturi iqneba.

im upiratesobebis gaTvaliswinebiT, rac mas gaaCnia, mediaciis damkvidreba qar-
Tul samarTlebriv sistemaSi swored rom droulia da didi praqtikuli mniSvneloba
aqvs. mTavaria, mediaciasTan dakavSirebuli sakanonmdeblo bazis srulyofa, daxvewa da
aqtiurad gamoyeneba, rac mniSvnelovnadaa damokidebuli samoqalaqo cnobierebis
amaRlebasa da informirebulobaze, raTa sazogadoebas gauCndes ndoba mediaciis mi-
marT, SeeqmnaT sruli warmodgena mis mTel rig dadebiT mxareebze da TveobiT sasamar-
Tlo da saarbitraJo ganxilvebze ar dakargon dro, Tu maT Soris warmoSobili dava me-
diaciis gziT gansaxilvel saqmes miekuTvneba.

1 cercvaZe g., mediacia davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tb.,
2010, 56.

2 zambaxiZe T., morigeba davis nacvlad, Jur, `liberali~, #8, Tb., 2012, <http://www.liberali.ge/-
ge/liberali/articles/110271/>.

3 Hughes P., Mandatory Mediation : Opportunity or Subversion?, Windsor Yearbook  of Access to Justice  Vol.19,
2001, 176.
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RUSUDAN CHITASHVILI

ADVANTAGES OF MEDIATION COMPARED TO ARBITRATION

1. Foreword

Generally, it is hard to achieve justice in this world; however, from the very first days the mankind
has been striving to establish new systems, forms, and rules to achieve justice, so that they would fit the absolute
meaning of the word “justice” at the maximum extent.

Alternative dispute resolution means – arbitration and mediation – are successfully implemented in many
countries around the world holding an important position in their judicial systems. Arbitrage is an established in-
stitute in the Georgian legislation too. There is a special law “about Arbitrage”1; while mediation is a novelty and
therefore the legislation referring to it is still in a process of its development. Consequently, we do not have a se-
parate normative act related to mediation.2 Despite the fact that the parties often address the arbitrage to solve
their disputes, it is not as fast and affordable process compared to the court proceedings as it might seem at a
glance. “Considering the newest trends, the tenets related to the arbitrage’s informality, confidentiality and affor-
dability are regarded as outdated”3. “Indeed, arbitration is quite a costly experience not always meeting the ex-
pectations.”4 Hence, the establishment of the new means of dispute resolution is of vital importance for both: the
immediate parties of the dispute and for the judiciary system, as “it will significantly relieve the courts; and this
is one of the particular goals for its establishment”.5

The newsworthy of this paper is determined by the fact that the mediation institute is on the way of its es-
tablishment in the Georgian legislation and, therefore, it exercises higher interest from the public side. Besides,
there is no entire rule systematically regulating all aspects related to it. Yet, there is a gap in terms of studies and
papers concerning the issue.

The present paper aims to manifest the meaning of the mediation institute and its advantages compared to
arbitration, outlining the pros and cons of each institute. At the same time, the paper will refer in detail to the co-
urt mediation, its features and practical meaning, in order to figure out how effectively it will fit into the Georgi-
an reality. Besides, one of the goals of the present paper is to highlight the meaning of non-forensic mediation
which is not less important than the forensic mediation. It should be mentioned that non-forensic mediation was
established first; and its successful practices led to its integration into the forensic system.

The present paper uses the comparative-judiciary methodology. It analyses not only the two completely
different alternative dispute resolution means, but also refers to separate regulations from the corresponding le-
gislations of the USA, UK and Canada, which are deemed to be helpful to characterize the institute and recogni-
ze its advantages.

The present paper is structured as follows: after the Foreword, the second chapter refers to the gene-
ral characteristics of the institutes of arbitration and mediation and, therefore, has a rather informative cha-
racter. Namely, it encompasses the concepts of these two institutes, their origination, types and general
overview of the regulations ruling them; the latter will refer to the Georgian legislation regulating mediati-
on and arbitration as well as to the key international legal acts and treaties. With this regard, we should
mention the European Directive on “Certain Aspects of Mediation in Civil and Commercial Matters”6 regu-

1 Georgian Law about Arbitrage, 2009.
2 The Civil Code contains (chapt. XX18) a norm about mediation; besides, notary, tax and medical mediation are

already practiced in Georgia as well as the mediation in criminal proceedings.
3 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 22 (In Georgian).
4 Tsertsvadze G. , Preconditions of International Arbitrate (comparative analysis), 2008, 82 (In Georgian).
5 Kublashvili K., Conciliation instead of Dispute, Liberal Magazine, Tbilisi, 2012 (In Georgian),

<http://www.liberali.ge/ge/liberali/articles/110271/>.
6 European Directive on Certain Aspects of Mediation in Civil and Commercial Matters, 2008, <http://eur

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:EN:PDF>.
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lating key points of mediation. Notwithstanding the fact that the Law “about Arbitration” is in its legal for-
ce in Georgia, we foresee important to review the general acts referring to the field that had been developed
at a rather earlier stage.1 The third chapter provides the procedural issues that are significant to characterize
and outline advantages of the referred institutes. The fourth chapter gives the similarities and differences of
mediation and arbitration. The summary section concludes the outcomes of the present study.

2. Characteristics of Arbitration

2.1 Notion of Arbitration, its Origination and Types

2.1.1. Notion and Origin of Arbitration

There is a view that arbitration is a prototype of a court. The history of arbitration is rather less investi-
gated in the relevant literature, however, it is widely accepted that it appeared earlier before the court was ori-
ginated.2 Arbitration - a way of dispute resolution - has an ancient origin. It is mentioned in Greek mythology
and in the Bible.3 The History of arbitration starts in BC when the reconciliatory court dealt with the disputes
between the ancient Greeks. Arbitration was practiced in Ancient Roman Empire too. The Romans believed it
was “a means to complete the legal proceedings”. Roman scientists thought that arbitration was also a dispute
resolution tool together with the legal proceedings. The well known “Twelve Tabulae” adopted in the ancient
Roman Empire distinctly recognized arbitration as a dispute resolution method with regard to the disputes re-
lated to borders, lands and buildings; i.e. when the neighboring owners had disagreement regarding their land
borders, the dispute would be passed on to three arbiters.4

Arbitration was an established method of dispute resolution in England, where trade and maritime
commercial cases had been dealt. It spread out from England to American colonies and played a significant
role in dispute resolution till the revolution. Arbitration was understood as a cheap and fast means for private
dispute resolution. Initially, the enforcement of arbitration decisions was rather voluntary; however, together,
with the growth of population and migration rates, arbitration became a less effective body due to the non-
compulsory nature of its decision enforcement. In 1768 New York Chamber of Commerce launched the first
permanent arbitration body in the USA.5 Yet, the Federal Arbitration Act (FAA)6 significantly contributed to
the establishment of arbitration and its promotion as a means of alternative dispute resolution. Meantime, a le-
gal regulation of international arbitration was started (Geneva Protocol –adopted in 1923, and Geneva Con-
vention – adopted in 1927). More stable legal base for such regulation emerged in the second half of the 20th

century, which conditioned the general recognition of arbitration and its popularity.7

As arbitration is built upon mutual agreement of the parties to address arbitration for dispute resolution
instead of court, it is often referred to as a “private trial”.8 There is no overall notion established about arbitra-
tion. It may seem paradoxical, but none of the various laws regulating arbitration provide the notion of arbitra-
tion as such. Instead, they focus only on its international nature. As Jarrosson mentions, there is no legal defi-
nition of arbitration; whereas, according to Veeder the Parliament of GB intentionally missed the notion of
arbitration from the Act about Arbitration – adopted in 1996. English lawyers pragmatically prefer to list

1 NY Convention, adopted in 1958, in force from 07/06/1959; UNCITRAL Model Law on International
Commercial Arbitrage, adopted in 1985.

2 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 14 (In Georgian).
3 Bennett S.C., Arbitration: Essential Concepts, ALM Publishing, A division of American Lawyer Media inc

2002, 9.
4 Wei – Jen Chen, Separate but Equal in Arbitration? - An Analysis on Ad Hoc Arbitration of Taiwan and East

Asia, Contemp. Asia Arb. J., 2012, 112.
5 Bennett S.C.,  Arbitration : Essential Concepts, , 2002, 10.
6 Federal Arbitration Act (FAA) adopted by USA Congress in 1925.
7 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 16, (In Georgian).
8 Lorcher T.,Mavrogordato Z., CMS Guide to Arbitration, Frankfurt, Germany, 2009, 20.
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the reasons why this alternative dispute resolution method is acceptable and what kind of key features distin-
guish it from similar institutions. More specifically, they highlight a compulsory nature of its decision enfor-
cement. With regard to the main notion, they make a conclusion out of the notion of arbitration agreement co-
vered by legislations of different countries.1 In his doctorate thesis, based on the detailed analysis of precedent
law and doctrine, Jarrosson provides the following formulation: “Arbitration is an institute where the dispute
between two or more parties is solved by the third person acting within the authority granted to him/her le-
gally”. Albert Jan Van Den Berg provides the following definition of arbitration notion: “Dispute resolution
between two or more parties, done by the third person whose authority is based upon the agreement of arbitra-
ting parties (arbitration agreement) and whose decision is compulsory for the parties.”2 It should be mentioned
that the commercial nature of a dispute is not a part of international arbitration notion. Notwithstanding the
fact that international arbitration mostly deals with the cases related to the international trade, the sphere of its
performance is not limited to it. However, the key characteristics of commercial arbitration are closely related
to the notion of arbitration. Commercial arbitration has the following key features: first of all, arbitration is ge-
nerally based upon an agreement – in most cases the parties agree to address arbitration for dispute resolution.
Secondly, a decision is made by an independent arbiter, who does not represent a court or a state body; and
who, on a contrary, is a regular natural person, chosen by the parties. Thirdly, a compulsory decision is issued
at the end of arbitration process that is enforceable through the national courts; meanwhile, the arbitration pro-
cedures are rather flexible compared to the court procedures.3

2.1.2. Types of Arbitration

2.1.2.1. Permanent and Temporary Arbitration

The arbitration court is named by the parties themselves, however, as for the arbitration listening, it can
be carried out through the established rules by the permanent arbitration office considered by the parties in
their agreement, or through the temporary arbitration.4 Permanent and temporary arbitrations have different
advantages, however, both are internationally recognized as a type of arbitration and the decisions made by
both are equally enforceable in many countries.5 Arbitration is permanent if: it is performed in line with the
rules established by the relevant arbitration institution; has a permanent character and is organized in the per-
manent arbitration centers; its life-cycle does not depend upon the length of a specific dispute.6 In most cases
the permanent arbitrations are located within the Chambers of Commerce, Stock Exchange Markets and Asso-
ciations, and pursue their own rules of conduct.7 The key positive characteristics of permanent arbitration are
as follows: permanent arbitration institutions regularly update and improve their rules and do their best to ac-
hieve the satisfaction of the parties addressing their arbitration with procedures and the final decision.  They
also use to review the decision, for example, International Chamber of Commerce reviews the draft arbitration
decisions before sending them to the parties, in order to confirm that all issues raised during arbitration have
been settled. Such behavior is necessary for quality control. A detailed discussion of an arbitration decision by
a reputable arbitration institution in order to determine how the decision complies with the identified stan-
dards is a very important act, especially when a party expresses readiness for enforcement.8 Dispute examina-
tion in the permanent arbitration institution means that everything will be done in a professional manner to en-

1 Poudret J-F, Besson S., Comparative Law of International Arbitration,Sweet & Maxwell Ltd London, 2007, 1.
2 Ibid, 2.
3 Born G., International Commercial Arbitration: Commentary and Materials, 2nd ed., 2001, 1.
4 Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer law International, 2006, 81.
5 Wei – Jen Chen, Separate but Equal in Arbitration? – an Analysis on Ad Hoc Arbitration of Taiwan and East

Asia, Contemp. Asia Arb. J., 2012, 109.
6 Palacean C., Forms of Arbitration in International Trade, Law Annals Titu  Maiorescu U., 2009, 119.
7 Macllwrath M., Savage J., International Arbitration and Mediation: A Practical Guide, Kluwer Law

International, 2010, 66.
8 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration,  Frankfurt, Germany, 2009, 17.
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sure the administration of and monitoring over the process and its unimpeded flow. Of course, the arbitration
institution requires from the parties an additional payment for such services. They often have special prices in-
dicating costs payable to each member of the arbitration jury. ICC1 determines the administrative charges and
costs payable to arbiters; LCIA2 provides a fixed list of fees and prices.3 Fixed prices are preferable because,
at the beginning of arbitration the parties know what costs they will have to bear for the process. Not less im-
portant is the incorporation of rules established by permanent arbitration into the arbitration agreement. Befo-
re parties take into consideration the rules of any arbitration body, they should get introduced to them, in order
to ensure that those rules are acceptable for the parties and relevant to the matter of dispute that has arisen or
is likely to arise between them. Sometimes the parties wish to make changes in the procedural rules establis-
hed by the arbitration body. LCIA and ICC consider a possibility of changing some rules by the parties. For
example, in disputes related to construction business the rules set by the American Association of Arbitration
(AAA) consider changes to the procedural rules made by the parties when they offer their own alternatives to
the arbitration; however, if the changes to the rules are offered by the parties after the arbiter(s) are appointed,
such amendments may take place only with the consent of the arbiter (arbiters).4

The temporary arbitration is set for the ad hoc dispute resolution. It is not necessary for the temporary
arbitration to rely upon the rules established by any arbitration institution. Therefore, the procedures in the
temporary arbitration are quite flexible. The parties have an opportunity to choose the rules that seem most re-
levant to the dispute matter. Moreover, temporary arbitration is a less costly service than the permanent one,
as it does not require costs for the administrative management of the institution. The procedures are faster –
because of the direct communication between the parties and the arbiter(s) free of any kind of supervision or
intervention. However, temporary arbitration is often criticized for the lack of professional arbiters. One of its
negative points is the absence of the fixed rules that may cause delay the dispute examination process before
the parties and the arbitration manage to agree on the procedures.5 Hence, the effectiveness of temporary ar-
bitration depends on the goodwill of the parties and the fact whether they will manage to achieve an agree-
ment on choosing the arbitration institute and to have the case examined.6 However, on the other hand, tempo-
rary arbitration is not limited to the certain applicable procedures – this can be understood as an advantage.
During temporary arbitration, the parties can determine the composition of the arbitration jury, number of ar-
biters, requirements to be imposed to the arbiters and the procedures of their appointment.7 At the same time,
the parties can agree on what type of evidences to present and in what form; how the arbitration procedures
will take place; to consider specific requirements relevant to the specifics of the disputable agreement.8 More-
over, it is understood that temporary arbitration is more confidential9 because fewer people are involved in the
process; the decisions made by the temporary arbitration do not undergo further revision, thus enjoying a hig-
her degree of security.

2.1.2.2. General and Ad hoc Arbitration

According to the materialistic competence, general and Ad hoc arbitrations are distinguished.10 Split-
ting arbitration into general and Ad hoc ones has its objective reason; however, such classification is still
conditional.11 Arbitrates of general competencies examine all kinds of commercial disputes that could be a

1 ICC – International Chamber of Commerce.
2 LCIA – London Arbitration.
3 Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer law International, 2006, 82.
4 Thereto.
5 Wei – Jen Chen, Separate but Equal in Arbitration? – An Analysis on Ad Hoc Arbitration of Taiwan and East

Asia, Contemp. Asia Arb. J., 2012, 109.
6 Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer law International, 2006, 81.
7 Gaillard E., Goldman G., John F. Savage, International Commercial Arbitration, Kluwer law International,

1999, 535.
8 Lew J. D. M, Loukas A., Mistelis, Kröll S.M., Comparative International Commercial Arbitration, Kluwer law

International, 2003, 34.
9 Born G., International Commercial Arbitration, Vol. 1, Kluwer law International, 2009, 150.
10 Palacean C., Forms of Arbitration in International Trade, Law Annals Titu  Maiorescu U.,  2009, 119.
11 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 36 (In Georgian).
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subject to arbitral tribunal. The ad hoc arbitrations examine only the specific categories of disputes. Accor-
ding to the recent data, ad hoc arbitrations surpassed non ad hoc commercial arbitrations in the scale of the-
ir dissemination. Maritime, insurance and commercial arbitrations take place in thousands of cities, for
example, in London or New York. They mainly have a character of temporary arbitration and act in com-
pliance with the rules and regulations of ad hoc arbitration with support of a particular trade association or
stock exchange market1. Ad hoc arbitrations have their own regulations. Arbiters, who lead the tribunals in
specialized institutes, are rather competent as they are experienced in solving disputes of the given category
and become more aware of the specifics of a dispute-matter; all these make grounds for true and timely re-
solution of disputes.

2.2. General Overview of Legislation

2.2.1. Georgian Legislation

The Georgian legislation regulating arbitration encompasses a law “about Arbitration” adopted on June
19, 2009, and Chapter 7 of the Georgian Civil Code, referring to the peculiarities of the arbitral proceedings.
In comparison with the first legal act adopted with the mentioned regards2, the new law considers all impor-
tant issues that comply with UNCITRAL Model Law “about International Commercial Arbitration”.3 The law
regulates the issues such as: an arbitral agreement, composition of arbitral tribune, arbitral proceedings, rende-
ring arbitral award and canceling the arbitration, as well as a possibility of appealing against and annulment of
the arbitral award and acceptance and enforcement of the award. As for the Civil Proceeding Code, “the cases
related to arbitration are processed by the court against the rules established in Georgian Civil Proceedings
Code and only in cases that are directly indicated by the Georgian Law “about Arbitration”.

The cases related to arbitration include:
a) appointment, rejection or cancellation of the authority of an arbiter;
b) competences of arbitration;
c) settlement of arbitration claims;
d) court support in establishing evidences or inviting witnesses;
e) recognition, enforcement or rejection of enforcement efforts of the arbitrate award.
f) award of an enforcement order;
g) appellation and revocation of the arbitrate award;
h) recognition and enforcement of the arbitrate awards rendered outside Georgia.
i) other matters provided in the Georgian Law about Arbitration.

2.2.2. New York Convention

The initial version of the New York Convention4 was developed by the International Chamber of
Commerce in 1953 in Paris. The final version was adopted in 1958 and entered into force on June 7, 1959 af-
ter its ratification by the third state. This was a start of a new and very important stage in the history of arbitra-
tion.5 Notwithstanding the long period after its adoption, the Convention still remains one of the most signifi-
cant acts in the field and solely regulates the matters of recognition and enforcement of the foreign arbitrate
decisions. The named convention entered into legal force in Georgia by the resolution of February 3, 1994.

1 Bühring-Uhle CH., Kirchhof G.l., Scherer G., Arbitration and Mediation in International Business, Kluwer law
International, 2006, 34.

2 Law about Private International Arbitration adopted in 1997.
3 UNCITRAL Model Law on International Commercial Arbitration 1985 (with amendments as adopted in 2006),

<http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf>.
4 Convention on Recognition and Enforcement of Foreign Arbitral  Awards - United  Nations (1958),

<http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf>.
5 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 50 (In Georgian).
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According to its Clause 1 (1), it covers the recognition and enforcement of the arbitrate award rendered
outside the borders of the country of recognition and enforcement. It is also used with the arbitrate decisions
that are not understood as domestic decisions in the states where they shall be recognized and enforced.
According to Clause 2 (1), each undersigned state should recognize a written agreement of the parties within
which the parties assume the responsibility to transfer any dispute arising between them regarding certain le-
gal cooperation to the arbitral tribune, despite, whether the dispute is contractual or not, it should belong to the
cases examinable by arbitration. Clause 1(3) provides that after signing, ratification of or accession to the
convention, each state can declare on reciprocity grounds that it will apply the convention only to the re-
cognition and enforcement of those decisions that have been rendered in the jurisdiction of a Party of the
Convention; besides, the state can declare that it will apply the present convention only to the disputes that
are domestically understood as commercial ones. The Convention defines terms “an arbitral award” and
“an arbitration agreement in writing”.

The “arbitral award” considers not only the decision made by the arbiters appointed for the particular
case, but it also considers the arbitral awards rendered by the permanent arbitration body named by the dis-
pute parties. The term “an arbitration agreement in writing” considers an arbitration point in the contract or
an arbitration agreement that is signed by the parties; or includes the exchanged correspondence and messa-
ges. The 4th clause of the convention provides documentation for decision enforcement; The most impor-
tant is the 5th clause which provides the grounds for the denyal of recognition and enforcement.

2.2.3.   UNCITRAL – Model Law on International Commercial Arbitration

The Model Law about “International Commercial Arbitration” is one of the most important legal acts
made in the field. It was adopted on June 25, 1985 by the International Commission of Commerce, and was
updated on June 7, 2006 by The International Commission of Commerce. “Model Law recognizes the supre-
macy of international agreements in the international arbitration. The law can be applicable only if the bilate-
ral or multilateral international agreements are met”1.

As for the structure of the law itself, it is built as follows: the first chapter provides the general provisi-
ons defining the notion and the general concept. The second chapter describes an arbitration agreement and its
format as well as the possibility of application of an interim action by the court. The third chapter is dedicated
to the composition of the arbitral tribunal, to the number of arbiters, the rules of their appointment and rejecti-
on, and to the appointment of a substitude arbiter. The fourth chapter overviews the issues related to the arbit-
ration jurisdiction. The latter underwent the amendment by means of adding an additional chapter 4-A2 to it,
providing the opportunities for issuing interim actions and preliminary orders, establishing the required condi-
tions and special regimes as well as the opportunities for modification, holdback or cancelling the preliminary
order; also, creating grounds for the reimbursement of costs and losses, recognition and enforcement or denial
of interim actions. The fifth chapter is dedicated to the arbitral proceedings and, therefore, defines in detail the
procedural issues such as: location of proceedings, starting the arbitral proceedings, language of the arbitral
proceedings, opportunities for appointing an expert, claiming and defending support from the court in estab-
lishing testimonies. The 6th chapter refers to the final decision made regarding the case as well as to the termi-
nation of the arbitration proceedings. It separates two different ways of termination of dispute examination –
arbitral award and termination of arbitral proceedings. Besides, it considers the possibilities of revising and in-
terpreting the award and the possibility of issuing an additional decision. The 7th chapter describes the circum-
stances that should prevent from rendering an award. The 8th Chapter deals with the issues related to the re-
cognition and enforcement of the arbitral awards.

The above described Model Law serves as a template visualizing the similarities of arbitral and court
proceedings, namely, arbitration is a similarly formal procedure as court proceedings and, in fact, it does
not offer much difference to its parties.

1 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 63 (In Georgian).
2 Chapter IV A. Interim Measures and Preliminary Orders  (as Adopted by the Commission at its thirty-ninth

session, in 2006).
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2.3. Dispute Subject-matter and Procedures

2.3.1. Subject-matter of Dispute Arbitration

The subject matter of dispute arbitration can be regulated in two ways: firstly, by setting forth in the
legislation what could be a subject-matter of dispute arbitration and, secondly, by setting forth - what could
not be a subject-matter for arbitral proceedings. Some laws provide that the disputes including the elements
of public law, or are related to the law on competition, labour and intellectual property cannot be accepted
as a subject matter to the arbitral proceedings.1

Clause 12 of Georgian Civil Proceedings Code defines that the private disputes between equal per-
sons which can be settled amicably can be transferred to arbitration. A similar formulation is provided by
Clause 1(2) of Georgian Law about Arbitration. In fact, such description is somewhat incorrect, firstly, be-
cause it does not provide a precise description, but generally indicates the subject-matter of arbitration and,
secondly, the legislation does not consider a specific listing of possible subject-matters. Consequently, the-
se provisions need to be amended; however, even the countries with higher legal culture, such as Germany
and Sweden, prefer to keep a rather abstract description of arbitration subject matter. Similarly, the Model
Law about International Commercial Arbitration widens the scope of the arbitration subject-matter. Accor-
ding to Clause 1(1) of the mentioned Model Law, the law applies to the international commercial arbitrati-
on, whereas the definition of the term “commercial” is quite large.2 If the dispute does not qualify as a sub-
ject-matter for the arbitration, this can be understood as one of the reasons for denying the recognition and
enforcement of the arbitral award.3Therefore, the arbitration subject-matter should be clearly defined either
by direcly writing a corresponding provision into the law, or by giving a negative formulation.

2.3.2. Terms and Form of Arbitral Proceedings

One of the key positive characteristics of arbitration was always understood as its limited terms for pro-
ceedings. However, today such terms are not very limited. The arbitral proceedings, due to a number of sub-
jective and objective reasons, require not less time as envisaged for the court proceedings.4

According to Clause 39(1) of the Georgian Law about Arbitration, the arbitral tribunal shall render its
award within the period of 180 days after commencing the arbitral proceedings, unless the parties agree other-
wise. Whenever necessary, the arbiter can extend the time limit for a period which should not exceed 180
days.

The arbitration rules provided in UNCITRAL determine a 45-day time limit for the parties to present
their evidences and other written documents, including a claim and a plea.5The arbitral tribunal may, after it
listens to the positions of both parties regarding the subject-matter, extend or shorten the time-limit for the
proceedings established either by the virtue of the law or by the agreement of the parties.6 It is noteworthy
that the time limits for arbitral proceedings can be determined through the arbitration agreement or, even
more, it can be not mentioned in the law at all. However, it is recommended to establish the time limits for

1 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 194, (In Georgian).
2 The term “commercial” shall be described widely to encompass all the issues that have a commercial character

despite whether they are contractual or not. Commercial relationships include but are not limited to the
following: any commercial operation with regard to supply or exchange of goods or services, commercial
intermediary or representation, factoring (selling the existing long-term liabilities to cover the current loans),
leasing, construction works, consulting, engineering, licensing, investment, financial, banking and insurance
contracts or concessions, joint ventures or other business or industrial corporations, transportation of passengers
or freightforwarding via land, air, railway or marine lines (clause 1(2)).

3 The Law about Arbitration, clause 45 (1)(a), Model Law, clause 36 (1)(b)(i), New-York Convention, clause
5(2)(a).

4 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 306 (In Georgian).
5 Article 25.
6 Article 17, Paragraph 2.
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arbitral proceedings, as well as the location and language of such proceedings by means of the arbitration
agreement. Unless the parties have indicated the language of the arbitral proceedings, the arbiter can deter-
mine the working language in accordance with the language in which the disputable contract was prepa-
red.1The parties can determine the language or languages of the arbitral proceedings. If no such agreement
was made, the arbitration decides the language(s) of the proceedings by taking into account all the relevant
circumstances, including the language of the agreement. The majority of the arbitration instruments recom-
mend to determine the location of the arbitral proceedings, yet, the agreement upon this issue is rarely achi-
eved; therefore, the location is determined by the arbitral tribunal examining the case.2

The forms of arbitral proceedings are determined by the parties in compliance with the requirements
of the law. If the parties do not agree on the rules of arbitral proceedings, then the dispute will be examined
in full compliance with the law. If the parties fail to agree upon the form of the arbitral proceedings, then
the arbitration is authorized to conduct verbal examination of the evidences presented, or proceed with the
case only based on documents and other evidences. If one of the parties requires so, the arbiter shall con-
duct the hearing at any stage of arbitral proceedings, unless the parties have denied hearings. A similar for-
mulation of the law about arbitration is found in the Model Law of UNCITRAL3, where the arbitration re-
gulations of UNCITRAL once again prove the necessity of protecting equal rights of the parties, prevention
of the prolongation of proceedings, prevention of additional costs and the requirement of dispute resolution
in a fair and effective manner.4 The Model Law also furnishes the parties with full freedom to agree upon
the procedures, to determine the language and location of the proceedings. Unless the parties agree otherwi-
se, the Model Law establishes that the arbitration is authorized to decide whether to conduct hearings of the
presented evidences or conduct the proceedings only by means of examining the presented documents and
evidences. Upon the request of one of the parties, the arbitration shall conduct hearings at any stage of the
arbitral proceedings, unless the parties themselves reserve from the hearings.5 According to the arbitration
rules provided by UNCITRAL, in case one of the parties requests so, the arbitral tribunal will conduct hea-
rings at any stage of the arbitral proceedings, where the parties and the witnesses and experts will have an
opportunity to present their arguments and evidences. Whenever no such request was made, the arbitral tri-
bune is authorized to decide whether to conduct hearings, or proceed with the case only based on docu-
ments and other materials6.

The arbitral proceedings, like the court hearings have a formal character but are not entirely formal.
The rules of arbitral proceedings are determined by the parties. Moreover, the parties can determine the lan-
guage(s) of the arbitral proceedings; unless the parties agree otherwise, during the arbitral proceedings  a
party can change the requirements set forth in the claim or in the plea, or present additional requirements, if
the arbitration does not understand such behavior as a delay.7

2.3.3. End of the Arbitral Proceedings

The arbitral proceedengs end via rendering an arbitral award or cancelling the arbitral proceedings.
The arbitral award is the most logic and prevalent form of the end of arbitral proceedings. It represents the
result of the end of arbitral proceedings as well as the key legal document acceptance, which is the main
goal of the parties.8 According to Clause 39(2) of the Georgian Law about Arbitration, the arbitral award is
compulsory for the arbitration agreement parties. It should be issued in writing and duly signed by the arbi-

1 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 309 (In Georgian).
2 World Intellectual Property Organization, Worldwide Forum of the Arbitration of Intellectual Property

Disputes.Property  Disputes,  Geneva March 3 and 4,  WIPO publication, N. 728 (E), 1999, 17.
3 Article 24, Paragraph 1.
4 Article 17, Paragraph 1.
5 Article 24, Paragraph 1.
6 Article 17; Paragraph 2, 3.
7 Georgian Law about Arbitration, clause 29(1), clause 30(8).
8 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 462 (In Georgian).
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ter (arbiters). The award enters into force from the moment of issue, unless the parties/law provide otherwi-
se. The signed copies of the arbitral decision should be transferred to the parties. It is noteworthy that the
Model Law and the Georgian Law about Arbitration provide identical provisions regarding the end of arbit-
ral proceedings. The arbitration rules of UNCITRAL consider a possibility of publicity of the arbitration
decisions and provide that the award can become public if all the parties agree so, or if a party expresses its
legal interest to require the publicity of the decision in order to defend or perform its legal rights, or if this
is connected to the procedures of legal proceedings whether in court or in another official institution.1 The
arbitral proceedings are cancelled after signing an award and transferring it to the parties, or by means of
the arbitral decision. The arbitral proceedings can be cancelled on several grounds, such as, for example:
the agreement reached between the parties. The arbitration is authorized, if the parties request so, to con-
firm in the arbitral decision that the parties have conciliated upon the agreed conditions. Besides, the arbit-
ration is authorized to pass a resolution regarding the cancellation of the arbitral proceedings if the follo-
wing matters are present:

a) If an arbitral claimant revokes the claim, except when the arbitral defendant is against cancelling
the proceedings and the arbitration considers that the defendant has a legal interest to solve the dispute.

b) If the parties agree to terminate the arbitral proceedings.
c) If the arbitration determines that the continuation of the arbitral proceedings are no more neces-

sary or impossible by some reasons2

The decision made upon the parties’ agreement should have an indication that it is the arbitral award
and has a similar legal status and force as the decisions made through substantial proceedings.  Moreover, it
is possible to amend and interpret the arbitral award, or issue an additional award. The arbitral tribunal is
authorized to make decisions on several issues during the course of the arbitral proceedings, implement dif-
ferent interim actions and issue the preliminary orders that are compulsorily implementable.

2.3.4. Recognition and Enforcement of the Arbitral Decisions

One of the advantages because of which the parties choose arbitration for their dispute resolution is the
compulsory nature of the arbitral decisions. The arbitral decisions, whether they are domestic or foreign, inter-
nal or international, are generally recognized and enforced in compliance with the national laws. There are se-
veral significant international treaties that regulate the enforcement of arbitral decisions, thus supporting their
recognition and enforcement.

The recognition and enforcement of the arbitral decisions are the procedures with a significant mea-
ning. Specific legal or economic outcomes can be achieved by the parties only after the enforcement of the ar-
bitral decision.3With this regard, we should mention the New York Convention. The Convention was joined
by more than 100 states during 35 years after its adoption. However, the convention is not an absolutely per-
fect document and still needs revision, but it fully coincides with the goals for which it was created. It is equi-
tably recognized as the most important agreement related to the international commercial arbitration.

According to Albert Jan Van Den Berg, after the creation of the NY Convention, only 2% out of 500
cases were denied to be enforced by the American courts.4 The third clause of the convention indicates that
each state undersigning the Convention recognizes the arbitral decision as a compulsory decision and enforces
it in compliance with the relevant clauses of the Convention and the procedural norms of the state where the
recognition and enforcement of the arbitral decision takes place. For the recognition and enforcement of the
arbitral decisions that are subject to the mentioned Convention, should not be established the substantially se-
vere conditions or higher tariffs than those for the recognition and enforcement of domestic decisions.

1 Article 32,  Paragraph 5.
2 Georgian Law about Arbitration, clause 40 (2); Model Law, clause 32 (2).
3 Tsertsvadze G., International Arbitration (comparative analysis), Tb., 2008, 516 (In Georgian).
4 World Intellectual Property Organization , Worldwide Forum of the Arbitration of Intellectual Property

Disputes, Geneva March 3 and 4, WIPO Publication, N. 728 (E), 1999,  235.
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The norms regulating the recognition and enforcement of arbitral decisions in Georgia are provided
in the Georgian Law about Arbitration, as well as in Chapter XLIV4 of Civil Proceedings Code. According
to Clause 35 of the Model Law, the arbitral decision, despite the country where it was made, should be re-
cognized as a compulsory decision and should be enforced if the parties apply in writing to the court.

The Party that relies upon the decision and solicits its reinforcement should present an original of the
arbitral decision or its certified copy. Similarly, according to the Law about Arbitration and NY Conventi-
on, the party should present an original of the arbitral decision or its duly certified copy. If the arbitral deci-
sion is not made in the language of the country, the court may require from the party to present a translation
into the relevant language. The NY Convention gives an additional provision indicating that the translation
should be executed by an official translator, or by a representative of a diplomatic or consulate office.

Not less important are the grounds for the denial of recognition and enforcement of the arbitral deci-
sion. They are clearly defined and only the circumstances and conditions indicated thereto can cause the de-
nial of recognition and enforcement of the arbitral decision. Clause 45 of the Georgian Law about Arbitrati-
on provides the list of circumstances and conditions that can become the grounds for the denial of recogni-
tion and enforcement of the arbitral decision; they correspond to those established by the Model Law and
NY Convention.

3. Characteristics of Mediation

3.1. Essentials of Mediation and Development Stages

3.1.1. Notion of Mediation and its Destination

Alternative dispute Resolution – ADR – in the USA encompasses any form other than the court pro-
ceedings. Some authors give a wider meaning to ADR and believe that it includes: negotiation, mediation
and arbitration.1 Some authors distinguish it from arbitration because it means a decision made upon an ag-
reement, whereas the arbitral decision is a compulsory one and the parties cannot influence it.2

Mediation is a process where an independent third person facilitates negotiations between two or
more opposing parties.3 According to the EU Directive “About Certain Aspects of Mediation in Commerci-
al and Civil Matters”4, mediation is a structured process where two or more parties try to solve the dispute
by themselves, on a voluntary basis, and to reach an agreement and eliminate the reasons of dispute by me-
ans of a mediator.

The Process can start by the parties’ initiative, or by the court’s offer or directive, or by the provisi-
ons in the legislation of the member state. This provision is identical to the generally established definition
of mediation.

According to the second clause of the Uniform Mediation Act5, Mediation means a process where
the mediator facilitates communication and negotiation between the parties, in order to let them achieve a
voluntary agreement for the dispute resolution. Unlike the court and arbitral proceedings, where the laws
are applied, Mediation relies only upon the parties to find the means of the dispute resolution. This enables
them to make a qualified and individual decision.6 Mediation encourages the parties to work jointly becau-
se they would not be able to make a decision otherwise.7Like arbitration, the Switzerland Doctrine and the

1 Tsertsvadze G., Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 35.
2 Alexander N.M., International and Comparative Mediation, Legal Perspectives, Kluwer law International, 2009, 9.
3 Alexander N.M., Global Trends in Mediation, Kluwer law International, 2003, 2.
4 European Directive on Certain Aspects of Mediation in Civil and Commercial Matters.
5 Uniform Mediation Act, Last Revised or Amended in 2003, Drafted by National Conference of Commissioners

of Uniform State Law , <http://www.mediate.com/articles/umafinalstyled.cfm>.
6 Lodge J.A., Legislation  Protecting  Confidentiality  in Mediation: Armor of Steel or Eggshells?, Santa Clara Law

Review Vol. 41, 2000-2001, 1097.
7 Tsertsvadze G.,Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 36.
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practices provide listing of generally accepted signs and principles of mediation, such as: confidentiality,
neutrality, free will, and the opportunity for the parties to make a responsible decision.1

3.2.1. Origination of Mediation and Development Stages

The historical data about mediation and negotiation can be found in the literature about ancient civi-
lizations and traditional communities who did not have any formal political or legal systems. A mediator
can be met under several names in Roman Law too.2

Antac differentiates two main global trends in mediation, they are: an institutional or informal medi-
ation, and a cognitive, scientific or Western mediation. The first one appeared and developed in Arabia and
other Muslim countries, mainly in Asia and Africa. Western mediation emerged in America and spread out
worldwide.3 The state of South Caroline in the USA was the first who started mediation sanctioned by the
court in 1986, when the Federal regional judges launched the forensic mediation program. The program ga-
ined the official status countrywide in 1996, but the most important was the year 1998 when the legislative
act adopted by the USA Congrees entered into its legal force. The Act obliged the courts to launch the
program of alternative means of dispute resolution.4

3.2. Types of Mediation

3.2.1. Medical Mediation – as a Type of Compulsory Mediation and its Characteristics

During the last decade, the indicator of use of compulsory mediation has gradually increased. The
majority of societies try to examine dispute resolution first by means of mediation, before suing the case to
the court. The court offers the parties to attempt mediation within the court premises. The parties only have
to attend the court trial and if the process is unsuccessful, the case will be transferred to the court.5 The
standards of mediation development are mostly high in the USA and Canada. The mandatory mediation in-
stitute is best developed in Canada. The forensic mediation program was developed with the aim to increa-
se the effectiveness of the court proceedings for the parties and, at the same time, to save the court’s resour-
ces.  The evaluation plan of the Ontario Pilot Project of Mandatory Mediation discloses the goals of the
program. The four key elements to be accomplished observed there are:

1. to increase the rapidity of dispute proceedings;
2. to decrease the costs of court proceedings;
3. to improve the quality of alternative dispute resolution institutions;
4. to implement mandatory mediation and act in the way that will contribute to the effective dispu-

te resolution.6

The key factor of mandatory mediation is its flexible nature mainly expressed through the possibility of
more rapid, effective and cost-effective dispute resolution. Here should be mentioned that there is a very im-
portant system of forensic mediation uniting both: voluntary and compulsory mediations. For example, in the
Eastern regional court of New York the judges are entitled to appoint mandatory mediation for certain cases
or offer to the parties to benefit from forensic mediation services if they desire to do so. In the latter case the
parties can choose the mediator among the mediators nominated by the court, or among the mediators of ADR

1 Alexander N.M., International and Comparative Mediation, Legal Perspectives, Kluwer law International, 2009, 51.
2 In Roman Law it was known by varios names, such as: internuncios, medius, intercessor, philantropus,

interpolator, conciliator, interlocutor and finally mediator.
3 Alexander N.M., Global Trends in Mediation, Kluwer law International, 2003, 51.
4 A look at Court Mandated Civil Mediation, Drake Law Review, 2000-2001, 372.
5 Lodge J.A., Legislation  Protecting  Confidentiality  in Mediation: Armor of Steel or Eggshells?, Santa Clara Law

Review Vol. 41, 2000 – 2001, 1106.
6 Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook  of  Access to  Justice Vol.19,

2001, 176.
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institute.1 The advantage of voluntary mediation existing within the forensic system compared to mandatory
mediation is that it maintains the main symbol of mediation – its voluntary nature. The probability of succes-
sful dispute resolution rises when the parties have a desire to solve the dispute by means of the third, impartial
person. However, when the parties are obliged to get in mediation process just for the purpose to avoid any
sunctions from the court2, the probability of successful dispute resolution is very low.

3.2.2 Non-forensic Mediation
A non-forensic mediation is the prototype of mediation itself. Initially, non-mandatory mediation

was established. And, after gaining its popularity as an alternative dispute resolution instrument, it was in-
tegrated into the court system. For the parties concerned, non-forensic mediation is the best way out of the
cases where, due to some reasons, they would not wish to address the court. The parties independently cho-
ose non-forensic mediation to solve the dispute arising between them. Unlike forensic mediation, the pro-
cess of non-forensic mediation is entirely informal and fully based upon the free will. Namely, the parties
themselves decide to pass their disputable case to the mediator; as well as to cancel the mediation process
at any time. In the latter case, if the parties agree so, the dispute can be transferred to the court or to the ar-
bitration, in accordance with the rights provided to them by the law.

3.3 General Overview of Legislation

3.3.1. Georgian Legislation

The Georgian Civil Proceeding Code launches mandatory mediation. The regulation about mediati-
on3 provides the key issues that are sufficient to launch and perform the mentioned regulations of the Code
at the initial stage. The mentioned chapter describes the important issues such as: the possibility of passing
the case to the mediator, the list of cases eligible for mediation, the terms of the proceedings, the results of
the absence of the dispute parties, process cancellation, confidentiality, termination of claim settlement ac-
tions, and rejection of a mediator.

Before mandatory mediation, the medical mediation institute was launched in 2008, but it was some-
how modified after amendments to the “Law about Healthcare” and appeared in its new shape; namely, the
scope of its application has been expanded.

According to Clause 3 (z6), the function of medical mediation is to examine disputes between the
client and the insurance company, between the insurance company and medical service providers, also, bet-
ween the patient and the medical service provider. Apart from the mentioned law, the issues related to me-
dical mediation are settled by the government resolutions.4Except medical mediation, the notary mediation
is also practiced in Georgia having a voluntary character. The Georgian Law about Notary and, namely, its
clause 38¹ directly indicates that notary mediation can be performed only if the disputing parties agree so.
The rules of notary mediation are determined by the order of the Minister of Justice.

As for processing the cases, the regulations provided in the Georgian Civil Code and in the Georgian
Law about Notary are absolutely similar. Meanwhile, tax mediation, operating within the Office of Revenu-
es, is an alternative tool of dispute resolution, when the disputable topics are solved at their initial stage, be-
fore issuing an act of audit and a tax claim. The mediation parties are the auditor and the tax payer. This in-
stitute was established in Georgia in 2010-2011 and attracts interest because of its autheticy; it is not based

1 Hughes P., Mandatory  Mediation: Opportunity or Subversion?, Windsor Yearbook of Access to  Justice  Vol.19,
2001, 179.

2 For example, clause 1876 (2) of Georgian Civil Proceedings Code provides that, if the party fails to attend the
meeting appointed by the mediator for invalid reasons, s/he will be imposed the responsibility to fully reimburse
the court charges and a fine at the amount of 150 GEL despite the final result of the proceedings.

3 The Regulation about Mediation (Chapter XXII, Forensic Mediation), 20-12-2012.
4 GoG Resolution #80 and Resoution #117 about Mediation Process.
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on any template of any country.1 Mediation is also practiced in the criminal law and aims at releasing from
the criminal liability those juveniles who have committed lesser crimes for the first time. The Prosecutor
and the judge have a right to release the juvenile from the criminal liability. Mediation in criminal law is re-
gulated by the Criminal Proceedings Code and the ministers’ orders2.

So far, there is no legal act entirely regulating all the matters related to mediation, and the Civil Pro-
ceedings Code does not cover all the issues that should be determined by the law. Certainly, as the Civil
Proceedings Code is not a special law, it cannot regulate everything; therefore, the effective performance of
mediation institute in Georgia needs to be regulated separately, as it is done in the legislations of many ot-
her coutries.

3.3.2. European Directive on Certain Aspects of Mediation in Civil and
Commercial Matters

The Directive of the European Union on Certain Aspects of Mediation in Civil and Commercial Mat-
ters, adopted in 2008, is a very important act dedicated to the field of mediation. The mentioned Directive re-
ferres only to transnational disputes,3but the member states apply it to international mediation matters too.4

The directive covers the provisions indicating the key characteristics of the mediation institute and its
advantages that are featured to the alternative dispute resolution through mediation. Besides, the Directive
considers application of its provisions to the domestic mediation processes, if the member states have such a
desire. The Directive gives the definition of a mediator and mediation. It also sets forth the requirements that
are imposed to the mediator and separates forensic and non-forensic mediations from each other. The fifth cla-
use of the Directive defines the cases of forensic mediation. Namely, its first paragraph indicates that before
launching proceedings and considering all circumstances, the court can offer to the parties to apply for media-
tion for their dispute resolution. It also may offer the parties to attend the informative sessions about the appli-
cation of mediation if such sessions are available. This provision is important because, often the parties have
no idea what mediation is about and what are the advantages in terms of dispute resolution. Therefore, when
the parties get aware of mediation or attend the informative sessions, they become able to make a choice in
favor of alternative dispute resolution. The directive also establishes that the member states shall ensure
awareness building among the public regarding how to address the mediator or the institutions offering me-
diation. They should also encourage the lawyers to introduce to their clients the mediation opportunities.
This is mostly important for the countries where mediation is a novelty and the major part of the society is
not informed about the advantages of this way of dispute resolution.

The Directive regulates in detail the following issues related to mediation:
1) Definition of a mediator and mediation, the requirements imposed to the mediator, such as: in-

dependence, impartiality and qualification. Besides, the member states are entitled to establish a
code of conduct for mediators to regulate all issues clearly;

2) Outline of the important features of the mediation process, such as: free will, possibility for the
parties to conduct the process on their own (i.e. the right to deny mediation at any time), confi-
dentiality, effectiveness in terms of saving time and costs;

1 National Center of Alternative Dispute Resolution, Perspectives of Legal Regulation of Mediation in Georgia,
Tb., 2013, 95 (in Georgian).

2 The Order of Georgian Minister of Justice #216 of 12.11.2012; The order of the Minister of Sports and Youth
Affairs #94 of 7.12.2010; The order of the Minister of Corrections and Legal Assistance #29 of 22.02.2011.

3 National Center of Alternative Dispute Resolution, Perspectives of Legal Regulation of Mediation in Georgia,
Tb., 2013, 25 (in Georgian); the term “transnational” is used for the private disputes that exceed the borders of
one country.

4 Ibid: “international” mainly means the disputes where the elements of public law prevail.
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3) Opportunity to enter into a mediation agreement that referres to the parties’ right to enter into
an agreement by means of which they will seek the dispute resolution through mediation; and
the possibility of enforcement of the achieved agreement;

4) Influence of mediation upon the aged terms; possibility to address the court or arbitration whe-
never mediation fails;

5) Providing information to the public;
6) Application of modern techonogies in the mediation process. This part is not clearly defined,

but it probably means the use of online mediation already practiced in several coutries.
7) Differences between the forensic non-forensic mediations;
The mentioned Directive regulates the key aspects related to mediation and points out to the member

states which topics should they focus on when drafting their national legislations. As for the issues that are
not completely defined or need some corrections, each country can regulate them individually taking into
consideration the compulsory provisions of the directive.

3.4. Dispute Subject-matter and the Procedures

3.4.1. Cases to be Examined by Mediation

At this stage the application of mediation is recommended in the following fields: domestic disputes,
business, public authorities, neighboring disputes, schools and social activities, criminal law, international
policy, succession law, labor law, private construction law, conflict management, internal corporate relati-
ons, law of bankruptcy, insurance law, administrative law, environment protection law, medial law.1

According to Clause 1873 of Georgian Civil Proceedings Code, forensic mediation can be applied to:
a) domestic disputes, except adopting a child, annulations of adoption of a child, restriction and

deprivation of parental rights.
b) disputes related to succession law;
c) disputes related to neighboring law;
d) any dispute, if the parties agree to address mediation.
Clause 381 of the Law about Notary gives a similar definition of the cases to which mediation can be

applied, but provides that mediation can be applied to any other dispute, if the parties agree so, unless the
Georgian legislation considers special rules of applying mediation to such cases.

In the USA mediation is mostly used in domestic disputes, because the divorce rate is rapidly increa-
sing in the USA, consequently, the cases of mediation related to the custody issues have also increased.
Mediation enables the parents to cooperate and compromise in order to reach an agreement.2

In the state of Texas all disputes related to the divorce cases are solved through the mediation pro-
cess. The researches show that 70-80% of the parties that had used mediation were satisfied by the exami-
nation process and the reached results. Mediation is not always the best way out of the situation; for exam-
ple, it cannot be applied to the divorce cases caused by alcoholism, violence or psychologic disorder. Some
countries directly prohibit the application of mandatory mediation to certain cases. Mandatory mediation is
applied to the following civil disputes:

5. conflict between the employer and the employee (dispute on labor relations);
6. compensation of the employee;
7. bankruptcy;
8. cases related to the damages caused by unqualified medical services.3

1 Tsertsvadze G.,Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 146.
2 A Look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 387.
3 A Look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 380.
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3.4.2. Forms and Duration of Proceedings

The mediation process can start on the basis of a preliminary agreement between the parties saying
that the parties will address mediation if any dispute arises between them; or it may be initiated by one of
the parties sending a written notification to the other party describing the subject matter of the dispute in
short.1The procedures start after the other party agrees to commence the negotiation procedures. After the
appointment, the mediator requires from both parties to present a written document generally describing the
main point of the dispute. Each party sends a copy of such written document to the other party. The media-
tor can also require from the parties to submit additional documents expressing their position and facts, which
they rely upon; moreover, each party can provide any additional document or evidence which s/he considers ne-
cessary. As mentioned, each party shall send all documentation to the other party as well. The mediator should
act objectively, justly and impartially, should explain to the parties their rights and duties and in detail study the
conditions of the subject matter. The mediator conducts the processes in the way s/he considers necessary taking
into account the parties’ desires and any request from the parties that the parties put forward during the hearings,
and that are necessary to solve the dispute in a more rapid way.

In order to achieve a more rapid resolution of the dispute, the mediator can offer the parties to conduct
communication between each other in a written or verbal form, and also can meet with each party separately.

As for the location of the proceedings, if the parties fail to agree upon the location, then, after consulting
with the parties and considering the peculiarity of the case, the mediator decides where to hold the proceedings.
During the proceedings, when the mediator gets the factual information regarding the case from one of the parti-
es, s/he shall notify the other party about the content of the information which s/he considers important, in order
to enable the other party to give explanations. On the other hand, if the party requires treating the disclosed infor-
mation confidentially, the mediator must not disclose the mentioned information to the other party. The Model
Law similarly regulates the form of international commercial mediation proceedings. The duration of the media-
tion process depends upon different factors, among them, upon the complexity of the case, and how the parties
are prepared for mediation and how the negotiation process develops between the parties. There is no reference
to the specific period neither in UNCITRAL Model Law nor in the EU directive. However, they indicate that the
proceedings should last through the reasonable period and the dispute should be solved quickly. According to
Clause 1875 of the Georgian Civil Proceedings Code the mediation period shall last 45 days but not less than two
meetings. The mentioned period can be extended by the same duration. According to the mandatory mediation
rules of the state of Ontario, the parties should attend only three meetings; the mediator can cancel the procedu-
res if it is obvious,that the process is not constructive for the parties.2According to the Legal Act about Mediation
of the state of Montana, the parties and the mediator have 75 days to complete the proceedings.3

3.4.3. End of the Proceedings

According to the UNCITRAL Model Law and UNCITRAL Conciliation Rules the mediation process
ends:

1. from the moment of achieving an agreement between the parties, if such an agreement is achieved.
2. after consultation with the parties, by the mediator’s declaration that it is unreasonable and unjustifi-

able to continue the procedures.
3. by the written notification sent by the parties to the mediator indicating that the mediation process is

cancelled.
4. by the written notification about cancelling the mediation process sent by one of the parties to the ot-

her party or the mediator.

1 UNCITRAL Conciliation Rules, 1980, Article 2, <http://www.uncitral.org/pdf/english/texts/arbitration/conc-
rules/conc-rules-e.pdf>.

2 Mandatory Mediation Program, Under rule 24.1 and 75.1 of the Rules of Civil Procedure.
3 A look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 377.
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When the mediator sees that there are the topics acceptable for the parties, s/he develops possible conditi-
ons for conciliation and sends them out to the parties for their comments. After receiving the comments from the
parties, s/he revises the conditions of the agreement incorporating the mentioned comments. If the parties finally
agree, then they develop an agreement in writing and undersign it.

According to the mediation rules of International Chamber of Commerce the dispute proceedings end:
1) from the moment of signing an agreement by the parties;
2) by the written notification about cancelling the mediation process sent by one of the parties to

the mediator;
3) by the written notification sent by the mediator to the parties stating that from his/her point of

view the negotiation procedures cannot solve the dispute between them;
4) after the due period of negotiations matures and there are no prolongation attempts. In such

cases the mediator informs the parties accordingly;
5) by the written notification sent by the International Chamber of Commerce to the parties and

to the mediator, no earlier than fifteen days after the due date of payment of any fees, if the
parties fail to make due payments;

6) by the written notification sent by the International Chamber of Commerce to the parties sta-
ting that it was not possible to appoint a suitable mediator.

3.4.4. Recognition and Enforcement of the Decision

It is very important to secure and enforce the agreement achieved through the mediation process.
The Directive establishes that mediation should not be understood as a worse alternative of the court proce-
edings just because the enforcement of the agreement achieved through mediation relies only upon the par-
ties’ good will. The member states shall ensure that the parties have an opportunity to consider the enforce-
ability of their agreement while drafting such an agreement. Such an arrangement can be denied if the con-
tent of the agreement contradicts with the legislation of the member state, or if the legislation does not co-
ver the enforcement of the specific type of the agreement. More specifically, this refers to the circumstan-
ces when the fulfillment of the liabilities set forth in the agreement is impossible because of the nature of
the assumed liabilities. The mandatory nature of the mentioned agreement is considered by Clause 6 of the
Directive which once again highlights the right granted to the parties that their agreement achieved through
the mediation process had the mandatory power. The mandatory nature of the result of the mediation and
the possibility of its enforcement are the other factors in favor of mediation. The absence of the enforce-
ment mechanism would weaken its institutional meaning. It is possible that the dispute between the parties
ends so that there is no need to make such an arrangement and the content of the achieved agreement would
not reflect such a necessity; however, it is absolutely important to have a protective tool present and the
parties themselves will consider whether to use it or not. According to Clause 14 of the Model Law, if the
parties achieve an agreement in their dispute resolution, such agreement will be enforceable and mandatory
for execution. It also provides an arrangement that the member states can determine their own method of
enforcement or apply the rules of enforcement established for such purposes.

4. Common Features of Arbitration and Mediation

4.1. Confidentiality of the Process

The principles of confidentiality are treated in both: the arbitration and the mediation processes. The
mentioned principle does not have an absolute character and there are several exceptions out of the establis-
hed rules, nevertheless, compared to the court proceedings which are fully public, in arbitration and media-
tion the interests of the parties are better secured. The information related to the proceedings is fully confi-
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dential in international arbitration. This rule applies to any information related to the arbitral proceedings,
among them, to the notes about the dispute existence, about the identity of the dispute parties/participants,
about the content of the achieved agreement, etc.1 According to Clause 32(4) of the Law about Arbitration,
unless the law or the agreement between the parties provides otherwise, all arbitration proceedings should
be conducted in a closed manner; none of the presented documents, evidences, written or verbal statements
should be published or transferred to the other court or administrative proceedings. According to the arbit-
ration rules established by the International Chamber of Commerce, unless the parties clearly agree other-
wise, based upon the confidentiality principles, the parties should not disclose the decisions made through
the arbitral proceedings, nor the content of the documents used during the proceedings as well as any other
documents that are not envisaged for public disclosure, unless such disclosure is absolutely necessary for
the party to defend and perform one’s legal rights or, whenever a party has a legal interest to disclose the
information in order to facilitate the enforcement of the decision, or in order to achieve a decision making
with other type of proceedings, which had already been processed in the court or other state institute.2 The
UNCITRAL Arbitration Rules also consider exceptions from the confidentiality rules which state that the
arbitration award can become public if all the parties agree so, or if one of the parties has a legal interest to
require the disclosure of the information, or if one of the parties needs the information for submission to the
court or other competent institute. The 7th Clause of the Directive also referres to the confidentiality issue.
According to its first paragraph, considering that the process of mediation recognizes the principles of con-
fidentiality, the member states shall ensure that there is no other agreement between the parties and neither
the mediator nor any other person officially engaged in the mediation process should be forced to testify on
civil or commercial cases at court or arbitral proceedings regarding the information gained through the me-
diation process, unless:

1) it is necessary for the public interests of the member state, especially when it is important to se-
cure the best interests of a child, or to prevent a child from any physical or psychological harm.

2) it is necessary to disclose the content of the agreement achieved through the mediation process
in order to achieve its enforcement or interpretation.

Besides, the preamble of the Directive outlines the importance of confidentiality in both court and
arbitral proceedings. This cannot be considered as a complete and precise definition of confidentiality; first
of all, because it states only the confidentiality duties of mediators and the persons officially engaged in the
mediation process with no reference to the liabilities of the parties too. On one hand, both parties seem to
be secured as the mediator is not entitled to disclose the information, however, on the another hand, the par-
ties can use against each other the information exchanged during the mediation process expecting that the
mediation process would be successful. The parties may achieve an agreement, nevertheless, it is important
to introduce a certain prohibition regarding the future disclosure of the information exchanged during the
mediation process. One of the key factors of successful completion of the mediation process is that the par-
ties should be frank and free-spoken in order to determine and eliminate the reason of the dispute. Therefo-
re, they should feel secure in order not to reserve from exchanging the information. Similarly to the Directi-
ve, the confidentiality issue is regulated by the European Code of Conduct for Mediators3, which provides
that the mediator should keep in secret all the information related to the mediation process; even the infor-
mation that this or that dispute is under the mediation proceedings, unless the disclosure is required by the
public interest or by the law. Any information disclosed by one party to the mediator in a trustful manner
should not become known by another party without the due permission of the first party.

1 Sarajishvili G., Arbitration – Optimal Way of Resolution of International Commercial Disputes, “The Lawyer”
magazine, Tb., 2011, 33.(in Georgian).

2 LCIA Artbitration Rules, Effective 1 January 1998, Article 10.3., <http://www.lcia.org/Dispute_Resolution_-
Services/LCIA_Arbitration_Rules.aspx>.

3 European Code of Conduct for Mediators, 2004, Article 4, <http://ec.europa.eu/civiljustice/adr/adr_-
ec_code_conduct_en.pdf>.
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Another exception from the confidentiality principles is the necessity of disclosure for the interpreta-
tion and enforcement of the decision.1 Moreover, in the light of confidentiality, the closed nature of the me-
diation process is also interesting; each party sends to the mediator and to the other party the identity and
the number of the persons who will attend the mediation process.2 It is also noteworthy that the parties and
the mediator assume the responsibility that the mediator will not take part in any arbitral or court procee-
dings as an arbiter, a representative of a party or a lawyer with regard to the case being the subject-matter
of the mediation procedures.The parties also assume the responsibility that they will not name the mediator
as a witness in other proceedings.3

Clause 1878 of Georgian Civil Proceedings Code refers to the confidentiality of mediation and states
the liability of the mediator and the parties and their representatives not to disclose the information gained
through the mediation process to the third parties, unless the parties agree otherwise. Generally speaking,
the Georgian Civil Proceedings Code does not regulate precisely the confidentiality issue, but as it is not a
separate law about mediation, it cannot cover every issue related to mediation. Mediation is on its way of
establishment in Georgian legislation and is still in the process of its development. Hopefully, a united le-
gislative act will be adopted in the future regulating all the aspects of mediation.

4.2. The Third, Neutral Person (Mediator, Arbiter)

Neutrality means that an arbiter and a mediator should not have any type of material or legal interest to-
ward the results of the proceedings; they should not give preferences to any of the parties during the proceedings
and should maintain independence and impartiality and ensure equal opportunities for the parties of the dispute.
The most important is the neutrality of an arbiter, because s/he is entitled to issue the award with a mandatory
character for the parties. Clause 6 (1) of the Law about Arbitration provides that arbitration should be indepen-
dent in its endeavors and be guided by the procedures determined by the parties or by the arbitration procedures
in compliance with the relevant legislation. The legislation also considers the procedure of declining of an arbiter
whenever it is inadmissible to appoint a person as an arbiter4. As for mediation, the Directive does not offer any
provisions regarding the independence and impartiality of a mediator. It provides just a general definition in the
preamble and in Clause 3. Chapter 17 just indicates that the mediator should be impartial; however, this is not
enough. Clause 4 (1) of the Directive grants the member states with the opportunity to develop voluntary codes
of conduct with the help of mediators and those organizations which provide mediation services. Possibly, such
codes of conduct can regulate the issues related to the independence and impartiality of a mediator, as the Direc-
tive itself cannot regulate all issues precisely.

The European Code of Conduct for the mediators regulates these issues in its 2nd clause. If there are
the circumstances that could influence the mediator’s independence, or whenever the conflict of interests
can arise, the mediator should disclose such circumstances to the parties before starting or continuing his-
/her mediation duties and responsibilities.

Such circumstances are:
1) private or business relations of any kind with one or more parties;
2) any financial or other interest, whether direct or indirect, related to the mediation result;
3) a mediator or a member of his company, except the mediation, perform any type of activities in

favor of one or more parties;
The conflict of interests is considered by the resolution of the Government of Georgia5, referring to

the medical mediation. Clause 52 determines the rights of a mediator and provides that the decision made
in case of the interest of conflicts shall be annulled and it shall not have any legal results.

1 UNCITRAL Conciliation Rules, Article 14.
2 LCIA Mediation Rules, Effective 1 July 2012, Article 5.4., <http://www.lcia.org/Dispute_Resolution_-

Services/LCIA_Mediation_Rules.aspx>.
3 UNCITRAL Conciliation Rules, Article 19.
4 Georgian Law about Arbitration, clause 11(7) and clause 12 (in Georgian).
5 GoG resolution #80 of 29.02.2012 (in Georgian).
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4.3. Flexibility – Agreement between the Parties regarding
the Applicable Procedures

In both cases the parties are entitled to decide the rules of proceedings, and the type of proceedings
they would prefer in order not to make it strictly procedural like the court proceedings. The parties have an
opportunity to decide several issues, such as: choosing an arbiter or a mediator, determining the number of
arbiters and mediators, setting forth the qualification criteria for the acceptable mediator/arbiter. This is a
very important point because in such circumstances the dispute can be processed and solved more quickly
and probably the decision will be satisfactory. Besides, it is also a positive psychological moment when the
parties themselves choose the third person/persons, this means that they trust him/her and therefore have a
positive attitude toward the chosen person. It is important to mention the procedural freedom that is quite
high in the temporary arbitration cases, because the permanent arbitrations are mostly applying their own
rules and the parties cannot have an opportunity to make any changes to them. The parties can also choose
a language and location of the arbitral proceedings, they can agree on what type of evidences to present and
in what form, also how to schedule the proceedings and other topics that may arise during the arbitral pro-
ceedings and that may be agreed between the parties.

5. Key Features Distinguishing the Advantages of Mediation

5.1. Cost-effectiveness and Rapidity of Proceedings

The issues related to the costs of proceedings are the subject to assessment and differ in relation to
each particular dispute. Possibly, the parties will bear less costs in arbitration procedures than in court pro-
ceedings, however, this statement is not true for all cases. The costs and fees of arbitration proceedings are
fully covered by the parties; they also have to reimburse the internal administrative costs of arbitration. In
specific matters the arbiters’s fees can be quite high, especially when the arbiters’ reimbursement is deter-
mined in accordance with the value of the dispute subject-matter. It may also happen that the failing party
is charged to pay the costs of proceedings fully or partially1.

Currently, arbitration appears in various crisis situations. In USA the practitioner lawyers complain
that the application of arbitration procedures in business related disputes is as slow and expensive as the co-
urt proceedings. Stipanowich characterizes the current arbitration as a new type of proceedings, whereas
mediation is the most popular and flexible method offering to the parties the values traditionally associated
with arbitration2. The single advantage of arbitration in terms of its cost effectiveness can be found in the
compulsory character of its decision which cannot be appealed; therefore the parties do not have to bear
further costs of appealing against the decision at higher instances.

Concerning the mediation costs in Georgia, they are really comparatively low, because in mediation
cases the legislation considers the decrease of the duty rates from 3% to 1%. Besides, 70% of the costs shall
be returned to the party if the dispute mediation ends with a mutual agreement of the parties. “Mediation
process involves comparatively low costs, whereas the court proceedings involve costs for state duties, ex-
pertise fees, the lawyer’s fees and other payables related to the external costs.3” When comparing the dura-
tion of the mediation and arbitration proceedings, unlike their costs, they are directly determined and there-
fore reflect the difference very obviously. Namely, if the arbitration procedures can last for some months,
mediation can be completed in two meetings. The arbitration procedures really have a potential to become
more rapid compared to the court proceedings, especially in the countries where the courts are overloaded
with sued cases; however, there is no guarantee that the arbitration proceedings will be rather time-saving

1 Lorcher T.,Mavrogordato Z., CMS Guide to Arbitration, Frankfurt, Germany, 2009, 25.
2 Nolan-Haley J., Mediation - the New Arbitration, Harvard Negotiation Law Review,Vol. 17:61, 2012, 66-67.
3 Zambakhidze  T., Concilliation instead of Dispute, Journal Liberal, Tb., 2012 (in Georgian).
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than the court procedures1. Besides the cost-effectiveness of mediation compared to arbitration, it is also a
rather fast instrument for dispute examination as the parties themselves determine the way how the procee-
dings will take place and the duration that is more acceptable for them. The fact that the duration of manda-
tory mediation proceedings is fixed by the law does not impede the rapidity of the mediation process provi-
ded that the main purpose of mediation is a fast and effective resolution of disputes, consequently, the le-
gislation considers reasonably optimal and limited terms of dispute examination.

According to Clause 1875 of Georgian Civil Proceedings Code, the duration of proceedings shall not
exceed forty-five days; if the parties agree so, the duration can be extended by the same period, taking into
consideration that the duration of the arbitration proceedings is fixed as 180 days and it can also be exten-
ded by the same period. Here, we should mention that initially, the draft Law about Arbitration provided a
ninety-day period fixed for arbitral proceedings that would be counted after the date of receiving the notifi-
cation by the defendant party that the dispute had been passed to the arbitration2. In such a case the problem
was constituted by the fact that “the terms of the contemporary arbitral proceedings do not allow to perform
the consequent procedures in such a rapid way3”.

According to the rules fixed by the International Chamber of Commerce, the term for rendering the
final award should not exceed a six-month period.4 Moreover, when talking about the limited terms of the
mediation process, we should mention that it saves the time of the parties as well as of the judges who do
not have to proceed with all types of cases and mainly focus on the important and problematic issues di-
rectly related to speeding up the dispute examination procedures in the courts.

5.2. Authority of the Parties to Determine the Result

The Codes of Ethics and the majority of practical standards define mediation as a voluntary process
based upon self-determination principles, where the parties themselves can determine the results. This is
the main distinctive feature of mediation compared to arbitration where the decision is made by the neutral
third person. One of the significant factors of the mediation process is its voluntary nature and the opportu-
nity offered to the parties to make a decision under their own responsibility. Therefore, the authority of the
parties to determine the mediation result is one of the key characteristics of mediation distinguishing it
from the court and arbitral proceedings. It is very important that the parties express interest to negotiate and
reach a mutually acceptable result through an agreement. This constitutes the main idea of mediation –
where there are no winners or losers but both parties can benefit from the mutually agreed decision avoi-
ding an obligation to obey the decision issued by an arbiter or a judge generally solving a problem in favor
of one of the parties.

In order to achieve the result, it is absolutely necessary that the parties were conscientious to each ot-
her, understood each other’s position regarding the subject-matter of the dispute and considered the coun-
ter-interests as far as possible.

5.3. Non-mandatory Nature of the Decision and the Absence of the Threat
of Enforcement Measures

The arbitral award is mandatory for the parties in all cases. Besides, it cannot be appealed to any court of
higher instance or to a court of cassation. Nevertheless, the impossibility to appeal the arbitral decision does not
indicate the absolute nature of the named decision. The Law about Arbitration considers the grounds for appea-

1 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration,  Frankfurt - Germany,  2009, 25.
2 Draft Law about Arbitration, Clause 33 (1).
3 Binder P.M., Comments to the Georgian Law about Arbitration, Review of Georgian legislation, 10/2007-

2/3,196.
4 ICC Rules of Arbitration, The Current Rules are in Force as From 1 January 2012, Article 24.1.,

<http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR/Arbitration/ICC- Rules-of-Arbitration>.
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ling and cancelling the arbitral decisions1. One of the positive characteristics of mediation is that unlike the court
or arbitration, the decision achieved through the mediation process is not a subject to the mandatory enforce-
ment. However, the parties can determine that the agreement achieved between them at the end of the mediation
process shall be enforced. Generally, the agreements achieved through the mediation processes are enforceable
when the disputing parties wish so and, therefore, there is no need to regulate it through the legislation like with
arbitration, directly pointing out that the decision should be enforced. As the agreement is envisaged as a result
of the conciliation between the parties it is supposed that they will voluntarily enforce it.

If one of the parties thinks that there is a certain threat that the decision achieved through mediation
will not be accomplished, that party can initiate the consideration of the possibility of mandatory enforcement
of the decision in the final agreement.

After the implementation of the EU Directive in the legislation, the Act about Mediation was subjected
to certain amendments. Namely, its Clause 18 provides that the decision made through mediation has a com-
pulsory power equal to the court decision and, therefore, is the subject to the validation by the court. The vali-
dation will only take place if both parties agree upon it, and if the decision itself does not contravene the legis-
lation or the ethical norms2. In view of the fact that mediation is the process fully depended upon the consent,
logically, the issue of enforcement of the mediation decision shall be settled between the parties.

5.4. Mediator – as a Conciliator

A mediator as a conciliator is entirely opposite of an arbiter, who is entitled to render an award man-
datory for the parties. The mediator plays a crucial role in dispute examination. “Mediators are the specially
trained people who assist the parties in dispute to achieve mutual agreement in conflict resolution. The me-
diator’s destination is to assist the parties in determination of the disputable topics, to minify the misunder-
standing, and to outline the points for the agreement. The agreement achieved between the parties depends
upon the decision of parties – not of the mediator”3. “It is not fortuitousness that the mediation is understo-
od as rather valuable tool compared to other alternative dispute resolution means. It is based upon the very
active relations between the parties, and between a mediator and the parties, and the free will of the parties
to solve the problem through the mediation process.4” In order to pursue the dispute examination in a cor-
rect way and achieve the conciliation between the disputing parties, the mediator should be a qualified pro-
fessional. With this regard, the mediation within the forensic system is more advanced as it is furnished
with qualified mediators. “Since the establishment of the mandatory mediation, the practitioner mediators
as well as the others engaged in the mandatory mediation must follow the standards set forth in the Code of
Conduct for mediators.”5 The presence of the qualified mediators is very important, especially where the
parties cannot afford to hire the lawyers due to some economic or other reasons. The forensic system better
ensures the mediators with the relevant preparation and training thus facilitating a quick and effective dis-
pute resolution. Presumably, the qualified mediators ensure that “the degree of participation in mandatory
mediation is considerably high than in voluntary mediation”6. Moreover, the mediators should understand
that they are not the lawyers, advisers or judges. A good mediator ensures the parties with the opportunity
of self-defence, so that the parties do not feel any pressure; besides, s/he should allow the parties to have
enough time whenever they need it for making up their minds or for consultations7.

1 Georgian Law about Arbitration, clause 42 (in Georgian).
2 PAMB IM and GEMM on Occasion of EuroNetMed, Mediation Act, Analysis of EU Legislation, 8.
3 Rule 902(b) Under the Kansas Dispute Resolution Act.
4 Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook  of Access to Justice, Vol.19, 175.
5 Hughes P., Mandatory Mediation : Opportunity or Subversion?, Windsor Yearbook  of Access to Justice, Vol.19, 170.
6 Radford M.F., An Introduction to the Uses of Mediation and other Forms of Dispute Resolution in Probate, Trust and

Guardianship Matters, Real Prop. Prob. and Tr. J., 1999-2000, 618.
7 Valerie F. B., Mediation: Essentials And Expectations, Dorrance Publishing co., Inc. Pittsburgh, Pennsylvania,

2004, 3.
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5.5. Informality of the Process

Unlike the court and arbitral proceedings, mediation does not follow any general or mandatory rules
and procedures1.  The arbitral proceedings are certainly less formal than the court proceedings; however,
comparing it to mediation we should consider the circumstances that give the formal image to the arbitral
proceedings somewhat similar to the court proceedings. Namely, the mentioned circumstances are:

3) application of the enforcement measures of an arbitral award that have a compulsory character
and are subject to recognition and enforcement;

4) if one of the parties does not appear before the arbitral tribunal for an inadequate reason or fails
to present its position and evidences, the arbitration may continue the proceedings and render the final deci-
sion based upon the available evidences, unless the parties have agreed otherwise;

5) within the period agreed between the parties or determined by an arbiter, the arbitration clai-
mant shall submit his arbitration claim in writing. If the arbitration claimant fails to submit his arbitration
claim in a provided manner the arbitral proceedings will not start.

6) possibility to appoint an expert – generally, whenever the circumstances dictate so and the arbi-
ter does not have a specialized (professional) knowledge of the subject-matter, then it is necessary to appo-
int an expert; however, in such cases the arbiter is entitled to require from the parties to present to the ex-
pert all the information at their best knowledge and give an opportunity to inspect all documents and mate-
rials related to the case.

5.6. Opportunity to Address the Court or the Arbitral Tribunal when
the Agreement Cannot be Reached

The Directive provides the parties with an opportunity to transfer their dispute to the court or to the
arbitral tribunal if the mediation process does not succeed.2 UNCITRAL Conciliation Rules provides in its
Clause 13 that the parties can consider transferring their dispute arising from the agreement achieved thro-
ugh mediation to arbitration; at the same time, Clause 16 thereto indicates that the parties shall not start any
arbitration or court proceedings with regard to the case being the subject-matter of the mediation procee-
dings while the mediation process is in progress, except, when one of the party believes that such procedu-
res are absolutely necessary to protect one’s legal interests. Consequently, these provisions consolidate the
right of the parties to address the court or the arbitration only after they are unable to reach an agreement
through mediation. Similarly, Clause 1877 of the Georgian Civil Proceedings Code provides that, if the dis-
pute cannot be settled by the mutual agreement of the parties within the period fixed by the law for the me-
diation proceedings, the claimant party can submit the claim in compliance with the general rules. On the
contrary, “unless the parties agree otherwise, and notwithstanding the ongoing process of mediation, the
parties can initiate or continue any arbitration or court process with regard to the case being the subject-
matter of the mediation proceedings”3. The opportunity to address the court or arbitration is vital for the
parties because when the agreement achieved through mediation cannot be enforced, the parties should ha-
ve an opportunity to maintain the legal mechanism to defend their own rights. In such case the only disad-
vantage is the time wasted by the parties for the mediation procedures, yet, it would not constitute signifi-
cant losses considering the limited terms of the mediation.

1 Tsertsvadze G., Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 334. (in
Georgian).

2 European Directive on Certain Aspects of Mediation in Civil and Commercial Matters, Article 24.
3 LSIA Mediation Rules, Article 9.
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6. Conclusion

Arbitration has been successfully used as an alternative means of the dispute resolution already since the
ancient times. Such attitude was caused by the obvious advantages of arbitration compared to the court, because
“the arbitration was understood as a cheap, fast and alternative means for private dispute resolution”.1 But initi-
ally the arbitral award did not have the mandatory nature that made it a less effective tool.2 However, later the ar-
bitration gained the mandatory power and already from “the second half of the 20th century there appeared the
stable legal base that earned the overall recognition and popularity of the arbitration.”3 The division of the arbit-
ration into permanent and temporary arbitrations also contributed to its flexible nature. In the arbitral procee-
dings in permanent arbitration, the parties are bounded by the rules and regulations drawn up by the permanent
arbitration institution. Unlike it, the parties of the temporary arbitration are furnished with more procedural free-
dom. It should be mentioned that the general and ad hoc arbitrations facilitate more timely and effective resoluti-
on of disputes as they focus on certain types of disputes and, therefore, have considerable experience in them.

Together with the court, one of the best ways of dispute resolution is mediation, because “the mediation is
an appendage to the justice and not the alternative to it”4. Voluntary mediation is the pre-court stage of dispute
resolution where the parties have an opportunity to solve their problem amicably; if the parties fail to reach an
agreement, they have a right to address the court or arbitration.

Today, forensic mediation is on its way of establishment in Georgia, therefore, we will focus on it in the pa-
per. The peculiarities of mandatory mediation differ from regular, voluntary mediation; however, it is a very impor-
tant institute. It releases the courts and, at the same time, offers the parties a variety of advantages compared to the
court proceedings. In particular, forensic mediation involves fewer expenses, the dispute can be solved more qu-
ickly, and in case the parties agree and conciliate, they can maintain personal relations. The mediator is a conciliator
who, unlike the judge, is not bounded by the legal provisions and can learn the case in depth in order to achieve a
peaceful resolution of the problem, thus maintaining the key principle of mediation “everyone wins”.

Although, the parties can conciliate through the court proceedings as well, when both parties are satisfied
with the decision, but mediation increases the possibility of such results. The most valued principle of mediation
– confidentiality – is present in such cases too. The parties do not have any liability other than to participate in
the process and transfer the case to the court if they cannot reach an agreement. “This is an informal process with
no established procedures obligatory for the parties. In such situations the parties can compromise at the extent
they would not accept in court proceedings.”5

Considering the above-described situation, it is obvious that “the forensic mediation is a positive pheno-
menon ensuring that the cases sued to the court were processed by the court. Such attitude improves the quality
of justice ensuring that the lawyers and the judges focus all their efforts on the rather complicated dispute resolu-
tion”6.

It should be highlighted that the Civil Proceedings Code applies mediation to similar disputes, where the-
re is a higher probability of the personal nature of the dispute and therefore negotiations could be more effective.

Taking into consideration the advantages of mediation, it is quite a proper time to integrate it into the Ge-
orgian legal system. The legal base with regard to mediation needs to be further improved and refined and acti-
vely implemented in practice. The latter greatly depends upon raising public awareness in order to generate con-
fidence toward mediation. The society should have a full understanding of the advantages of the mediation insti-
tute and instead of wasting months on court or arbitral proceedings, seek assistance through mediation if their ca-
se is eligible to the mediation proceedings.

1 Bennett  S.C., Arbitration: Essential Concepts, ALM Publishing, a Division of American Lawyer Media Inc,
2002, 10.

2 Ibid.
3 Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 16 (In Georgian).
4 Tsertsvadze G.,Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 56 (in

Georgian).
5 Zambakhidze  T., Concilliation instead of Dispute, Journal Liberal, Tb., 2012 (in Georgian).
6 Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook  of Access to Justice Vol. 19,

2001, 176.
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Tamar xuWua

saskolo mediacia ganaTlebis sistemaSi

1. Sesavali

saqarTvelos ganaTlebisa da mecnierebis saministros monacemebis mixedviT
2010 wlidan, mas Semdeg rac amoqmedda mandaturis instituti, Zaladobis faqtebi
sagrZnoblad Semcirebulia, kerZod, 2012 wlis 4 aprilis statistika ase gamoiyureba:

 80%-iT Semcirda moswavleebs Soris dapirispirebis faqtebi;

 95%-iT aRmoifxvra fulis gamoZalvis faqtebi;

 90%-iT Semcirda sajaro vandalizmis (saskolo qonebis dazianebis) faqtebi;
 80%-iT Semcirebulia moswavleebis dagvianebis faqtebi;
75%-iT Semcirda moswavleebis skolidan gaparvis faqtebi (e.w „Satalo“).1

miuxedavad am monacemebisa, skolebSi siaxlis Setana aucilebelia, imdenad ram-
denadac, problemebis gamosworebaSi Tavad moswavleebi unda CaerTon. mniSvnelova-
nia, rom statistikurad aseTi dadebiTi Sedegebi emyarebodes ara gareSe pirebis (man-
daturebis) mier ganxorcielebul kontrols an sxva iZulebiT meqanizmebs, aramed Ta-
vad moswavleebis da maswavleblebis CarTulobas, amasTan, unda gaizardos mSoblebis
rolic. aucilebelia ara mxolod ukve arsebuli konfliqtebis gadawyveta, aramed
maTi prevenciis mizniT winaswar garkveuli zomebis miReba, rac, zogadad, gamoaswo-
rebs moswavleTa TviTSegnebas da gaaumjobesebs mTlianad saswavlo garemos. Zala-
dobrivi faqtebis Semcireba skolebSi ara iZulebiTa da mudmivi kontroliT, aramed
saintereso gakveTilebiTa Tu sxva meqanizmebiT unda moxdes. mizanSewonilia qarTul
sajaro skolebSi dainergos iseTi instituti, rac gamoasworebs arsebul mdgomareo-
bas. naSromi Seexeba aSS-is saswavlo sistemaSi aprobirebul saskolo mediaciis2 in-
stituts, rac ukve 30 welze metia Zalzed warmatebulad moqmedebs sxvadasxva Statis
skolebSi da savaraudoa, rom qarTul ganaTlebis sistemaSi maTi danergva mxolod
dadebiTad imoqmedebs saswavlo procesze, radgan is problemebis gamosworebis uf-
ro grZelvadian perspeqtivazea gaTvlili.

1.1. ra aris saskolo mediacia

saskolo mediacia aris skolebSi, moswavleebs Soris konfliqtis gadawyvetis
erT-erTi forma. kerZod, moswavleebi iZenen specialur codnas raTa, rogorc neit-
ralurma pirebma SeZlon garkveuli meTodebis gamoyenebiT sxva moswavleebs Soris
konfliqtebis gadawyveta. 3

aSS-Si konfliqtis gadawyvetis es forma cnobilia Peer Mediation-is saxeliT, rac
gulisxmobs mediacias TanatolTa Soris.4 aRniSnuli tipis mediacia danergilia aTa-
sobiT skolaSi im motiviT, rom maqsimalurad Semcirdes Zaladoba da gaumjobesdes
zogadi klimati saswavlo dawesebulebebSi.5

1 ix., <http://www.mes.gov.ge/content.php?id=3946&lang=geo>, [03.12.2012].
2 Peer Mediation.
3 Kaplan N. M., Khuk E. (ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997,  249.
4 Peer – Tanatoli, Tanaswori.
5 ix. <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
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mediaciis es programa gulisxmobs moswavlis CarTulobas ara mxolod ukve ar-
sebuli problemis gadawyvetaSi, aramed mis monawileobas konfliqtis sawyis etapze,

rac, TavisTavad, amcirebs konfliqtebis warmoSobis riskebs.1

saskolo mediacia moicavs ukve datreningebuli moswavlis monawileobas iseTi
tipis davebSi rogoricaa:

 Selaparakebebi mozardebs Soris;

 Cxubi ezoebSi;

 wvrilmani qurdoba;

 “Boyfriend - Girlfriend“ konfliqtebi.2

aSS-Si saskolo mediaciis modeluri standarti morgebulia skolebis specifi-
kaze. magaliTad, e.w. Elementary School-Si, rac saqarTveloSi warmoadgens dawyebiTi
klasebis analogs (1-4 klasebi), saswavlo programaSi Setanilia konfliqtis gadawy-
vetis zogadi principebi. zogierT skolaSi am programaSi aqtiurad arian CarTuli
mSoblebic, isini gadian specialur treiningebs an Tavad gvevlinebian trenerebis
rolSi imisaTvis, raTa am programam SeiZinos ufro farTomasStabiani xasiaTi da da-
vides TiToeul ojaxamde. amasTan, maswavleblebis rolic sakmaod didia, isini kon-
fliqtis gadawyvetis meTodebs uSualod saswavlo procesSi iyeneben. rac Seexeba e.w.
Middle and High Schools, rac me-5–me-12 klasebs Seesabameba, maTSi danergili saskolo me-
diaciis programebi mravalferovania. mag., zogierT skolaSi maRali klasis moswav-
leebi CarTulni arian ara mxolod TavianTi skolis, aramed sxva skolebis moswavle-
ebs Soris arsebuli konfliqtebis gadawyvetaSi. aseve, maswavlebelsa da moswavles,
an mSobelsa da bavSvs Soris uTanxmoebis mogvarebaSi. 3

saskolo mediaciasa da konfliqtis gadawyvetis sxva programebs Soris princi-
puli gansxvaveba aris is, rom  am tipis mediacia aris struqturuli sistema, sadac
swored moswavleebs eZlevaT Sansi praqtikaSi gamoiyenon konfliqtis gadawyvetis
unar-Cvevebi.4

1.2. saskolo mediaciis istoriuli eqskursi

saskolo mediaciis erT-erTi pirveli programa dainerga honolulus olqis sa-
mezoblo davebis ganmxilveli centris5 mier  1981 wels aSS-Si. Sedegebma aCvena, rom
iseT skolebSi, sadac konfliqtebis maCvenebeli maRali iyo  umravlesoba maTgani aR-
moifxvra saskolo mediaciis saSualebiT. 1892 wels saskolo iniciativebis sazogado-
ebrivma sabWom6 san-franciskoSi SeimuSava  saskolo mediaciis programa sami donis
skolisaTvis (dawyebiTi, saSualo da maRali)7. aRniSnuli programa dResac farTod
gamoiyeneba gansakuTrebiT CrdiloeT amerikaSi. 1983 wels amoqmedda  saskolo media-
torebis alternatiuli gadawyvetis gundis8 programa q. niu-iorkSi, romelic orga-
nizebuli iyo dazaralebulTa momsaxurebis saagentos9 mier da daafinansa niu-iorkis
axalgazrdulma komitetma.10am programis dadebiT mxared miiCneoda is, rom  skolaSi

1 ix. < http://esrnational.org/professional-services/middle-school/prevention/peer-mediation/>, [03.12.2012].
2 ix. <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
3 ix. <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
4 Kaplan N., M., Khuk E. (ed.),  Mediation in the School System: Facilitating the Development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997,  248-249.
5 Neighborhood Justice Center.
6 Community Board School Initiatives (CBSI).
7 Elementary, Middle and High schools.
8 School Mediators Alternative Resolution Team (SMART).
9 Victim Services Agency.
10 New York City Youth Bureau.
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akademiuri moswreba amaRlda, mediatori moswavleebi ufro metad Tavdajerebulebi
gaxdnen, xolo konfliqtSi CarTuli mozardebis qceva gamosworda ara erTjeradad,
aramed zogadad. 1

1984 wels Camoyalibda saganmanaTleblo mediaciis nacionaluri asocicia,2 ro-
melSic Sedioda ganaTlebis sistemaSi moRvawe 50 piri 15 Statidan imisaTvis, raTa ga-
nexilaT saskolo mediaciis sakiTxi. asociaciis Tavdapirveli mizani iyo Seqmniliyo
sainformacio centri, romelic  koordinacias gauwevda saskolo mediaciis progra-
mebs, is kvartalurad gaavrcelebda sainformacio biuletinebs (The Fourth R) da daa-
finansebda yovelwliur konferenciebs. rac Seexeba samomavlo gegmebs, is exeboda
kvlevebis Catarebas da axali programebis danergvas. Semdgom asociacia gaerTianda
davis gadawyvetis nacionalur institutTan3 da axlac warmoadgens lider organiza-
cias saskolo mediaciis sferoSi.4

1.3. saskolo mediaciis miznebi

skolis administracia da maswavleblebi saskolo mediaciis programebs nerga-
ven im imediT, rom Semcirdes Zaladoba skolaSi, moswavleebSi ufro metad amaRldes
moralis Segneba, xolo maswavleblebs mieceT SesaZlebloba, rom koncentrirebuli
iyvnen ufro metad swavlebaze da ara disciplinaze. programis danergva  ufro  far-
TomasStabian miznebsac isaxavs, magaliTad, rogoricaa moswavleebSi konfliqtis
araZaladobrivi gzebiT gadawyvetis unarebis ganviTareba. 5

1985 wels albi devisma da kit portma TanaavtorobiT gamosces statia, romelic
efuZneboda maT kvlevas ukve arsebuli programebis Sesaxeb. statiaSi gamoaqveynes 10
mizezi saskolo mediaciis programis skolebSi danergvis mizanSewonilobis dasadas-
tureblad. siaSi mocemulia konkretuli miznebi, rogoricaa Zaladobisa da vanda-
lizmis Semcireba, maswavleblebis mier arasaswavlo xasiaTis gakveTilebze daxarju-
li drois Semcireba. amasTan maT daasaxeles SedarebiT ufro zogadi miznebi mag.,
konfliqtis menejmentis unarebis ganviTareba da, zogadad, skolaSi „klimatis“ gaum-
jobeseba. zemoT CamoTvlili miznebi dResac aqtualuria  saskolo mediaciisTvis. 6

1991 wels davis gadawyvetis da konfliqtebis marTvis komisiam7 gamoaqveyna oha-
ios 17 skolaSi arsebuli mediaciis programis  Sefaseba. sadac gamoyofilia 3 ZiriTa-
di principuli mniSvnelobis mqone mizani:

1. „uSualo sargeblis motana bavSvebisTvis, romelic gulisxmobs rogorc in-
dividualuri da interpersonaluri  Tvisebebis, aseve konfliqtur situaciebSi sa-
Tanado qcevis unarebis ganviTarebas;

2. skolaSi klimatis gaumjobeseba  xelSemSleli faqtorebis maqsimalurad Sem-
cirebiT imdenad, rom saswavlo procesi mimdinareobdes mSvid garemoSi;

3. moswavleebis waxaliseba, rom gamoiyenon skolebSi SeZenili unar-Cvevebi sa-
ojaxo da samezoblo konfliqtebis gadawyvetaSi, rac Sedegad saskolo mediaciis
programas xelmisawvdoms xdis mosaxleobisTvisac.“8

1 Kaplan N., M.,  Khuk E. (ed.), Mediation in the School System: Facilitating the development of Peer Mediation
Programs,  Nelson-Hall Publishers, Chicago, 1997,  250.

2 National Association for Mediation in Education (NAME).
3 National Institute for Dispute Resolution (NIDR).
4 Kaplan N., M., Khuk E. (ed.), Mediation in the School System: Facilitating the development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997,  250.
5 ix. <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
6 ix. <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
7 Ohio Commission Dispute Resolution and Conflict Management (OCDRCM).
8 ix. <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
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miznebis identificireba ramdenime mizezis gamo aris mniSvnelovani. magaliTad,
saWiroa gamoikveTos saskolo mediaciis ganviTarebis gza, kerZod, Tu rogori iyo
misi sawyisi etapi da ra cvlilebebi SeiniSneboda Semdgom. riCard kohenis mixedviT
mniSvnelovania saskolo mediacia dainergos iseT skolebSi, sadac amis saWiroebaa da
Sesabamis pirebs gaaCniaT codna da kvalifikacia mocemul sakiTxSi. 1

2. saskolo mediaciis damkvidreba skolebSi

skolebSi programis warmatebulad dasanergad umTavresi roli skolis rigiT Ta-
namSromlebsa da administracias eniWeba. am programis warmatebisTvis aseve mniSvnelova-
nia sazogadoebis, kerZod, mSoblebis  mxardaWera. amasTan, programis warmatebulad gan-
saxorcieleblad sasurvelia saswavlo programaSi konkretuli kursebis Setana.2

2.1. saskolo mediaciis procesis safexurebi

maRal klasebSi saskolo mediacia 3 safexurs moicavs: Sesavali, problemis gamok-
vleva da problemis gadawyveta SeTanxmebis miRweviT. Sesavali nawili gulisxmobs Zi-
riTadi wesebis Camoyalibebas Tu ris mixedviT unda warimarTos procesi da zogadad
xdeba gansaxilvel sakiTxTa identificireba. aseve didi mniSvneloba eniWeba konfiden-
cialurobas. Tu konfidencialuroba daculi ar aris mediaciis process SeiZleba saf-
rTxe daemuqros. konfidencialurobis valdebulebis sakiTxic aucileblad unda iqnes
ganxiluli. 3

moswavleebi xSirad arCevanis winaSe dganan airCion Peer mediacia, Tu daeqvemde-
baron disciplinur pasuxismgeblobas. imdenad ramdenadac  isini Peer mediacias ufro
metad msubuq procesad aRiqvamen da arCevans masze akeTeben xSirad mediaciis procesSi
erTvebian  moCvenebiTad, rac TviTon process arasrulfasovans xdis. amitom mediato-
ri moswavleebisaTvis es aris erTgvari gamowveva, maT unda SeZlon daamyaron jansaRi
komunikacia modave mxareebTan da miiRon maqsimaluri informacia maTgan.4

mediaciis procesi iwyeba mediatorebis mier sakuTari Tavis wardgeniT da, zoga-
dad, mediaciis procesis ganmartebiT. aseve xdeba moswavleebisTvis  ZiriTadi wesebis
axsna, romlebic Seexeba konfidencialurobis da keTilsindisierebis valdebulebis
dacvas. amasTan, mxareebs afrTxileben, rom dauSvebelia Cxubi, Woraoba da sxv.5 da rom
aucilebelia erTmaneTis mosmena da pativiscema.6 ZiriTad wesebze SeTanxmebis Semdeg
orive modave mxare ayalibebs problemas, xolo mediatorebi iniSnaven maT da, Sesabami-
sad, adgenen gansaxilvel sakiTxTa nusxas. amis Semdeg iwyeba mediaciis meore etapi.7

meore fazis ZiriTadi mizani aris problemis gamokvleva. mediatorebi cdilo-
ben daexmaron mxareebs erTmaneTTan komunikaciaSi da erTmaneTis poziciebis gageba-
Si. isini cdiloben erT mxares daanaxon meore mxaris pozicia, raTa xisti da pozicia-
ze damyarebuli midgoma Seicvalos SedarebiT ufro rbili, interesebze orientire-
buli midgomiT.8

rodesac mxareebi srulad ganixilaven problemas iwyeba mesame etapi, rac moicavs
gamosavlis povnas da saboloo SeTanxmebas. mediatorebisTvis mniSvnelovania, rom mxa-

1 ix. <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
2 iqve.
3 Kaplan N. M., Khuk E. (ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997, 256.
4 iqve, 256-257.
5 iqve, 257.
6 ix. <http://www.studygs.net/peermed.htm>, [03.12.2012];
7 Kaplan N. M., Khuk E. (ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs,  Nelson-Hall PublishersChicago, 1997, 257.
8 iqve.
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reebs daexmaron iseTi SeTanxmebis miRwevaSi, romelic iqneba samarTliani da modaveebi
Tavs komfortulad igrZnoben. Tu aseTi gamosavlis povna SeuZlebelia, iwyeba e.w. ''Bra-
in Storming''. kerZod, mxareebi Tavis sasurvel Sedegebs ayalibeben, saidanac mediatorebi
irCeven saukeTeso variants da sTavazoben mxareebs. moswavle mediatorebma gadawyve-
tis 2 gza mainc unda urCion mxareebs, raTa,  pirvel rigSi, maTi arCevanis Tavisufleba
ar iqnes SezRuduli da isini ar daeWvdnen mediatoris miukerZoeblobaSi. roca mxa-
reebi SeTanxmdebian, xels aweren mediatori moswavleebis mier momzadebul mediaciis
kontraqts, romelic inaxeba fakultetis koordinatorTan arsebul pirad saqmeebSi.1

2.2. mediatorebi

mediatorebis SerCevis procesi moicavs Semdeg elementebs:

 mediatoris damokidebuleba unda iyos neitraluri skolaSi arsebuli kultu-
ruli,  asakobrivi, socialuri, genderuli, rasobrivi Tu religiuri mraval-
ferovnebisadmi;

 mediatoris SerCevis procedura unda iyos gamoqveynebuli da unda moicavdes
rekomendaciebs

 mediatori valdebulebas unda iRebdes, rom mudmivad izrunebs Tavisi unare-
bis ganviTarebaze da mis codnas gauziarebs axalbeda mediatorebs;

 mediatorad arCevaze uaris Tqmis miieiebi  naTlad unda iyos axsnili da gan-
martebuli.2

saskolo mediatorebi  mudmivad unda gadiodnen treningebs da maTi kontrolis
mizniT unda xorcieldebodes monitoringi, radganac maT ar aqvT konfliqtebis menej-
mentis didi gamocdileba. aseve, saWiroa CautardeT sxvadasxva kursi, roluri TamaSe-
bi, e. w. ''workshop''-ebi, da a. S. 3

3. daskvna

aSS-is saskolo sistemaSi saskolo mediacia konfliqtebis mogvarebis warmate-
bul meTodad aris miCneuli. SeiZleba iTqvas, rom am programis saqarTvelos sajaro
skolebSi danergvasac dadebiTi Sedegebi eqneba. sasurvelia Tu ganaTlebis saminis-
tros Sesabamisi samsaxurebi gaiTvaliswineben aSS-is gamocdilebas da qarTul sinam-
dvilesa da realobaze morgebiT SemuSavebuli iqneba specialuri sapiloto progra-
ma, romelic Tavdapirvel etapze dainergeba mxolod ramdenime skolaSi. amis Semdeg
aucilebelia ganxorcieldes monitoringi, dadebiTi da uaryofiTi mxareebis gamov-
lena da programis srulyofili saxiT Camoyalibeba.

1 Kaplan N. M., Khuk E. (ed.), Mediation in the School System: Facilitating the Development of Peer Mediation
Programs, Nelson-Hall Publishers, Chicago, 1997, 257-258.

2 ix. <http://www.studygs.net/peermed.htm>, [03.12.2012].
3 ix. <http://www.studygs.net/peermed.htm>, [03.12.2012].
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TAMAR KHUCHUA

PEER MEDIATION IN EDUCATION

1. Introduction

According to the data of the Ministry of Education and Science of Georgia from 2010, since the in-
stitute of rescue officers has been established, the facts of violence have diminished significantly; namely,
the statistics as of April 4, 2012 reflect the following:

 The facts of conflicts between the students decreased by 80%;
 The facts of extortion of money decreased by 95%;
 The facts of public vandalism (damaging the school property) decreased by 90%;
 The facts of lateness decreased by 80%;
 The facts of escaping from the lessons decreased by 75%.1

Despite the above illustrated data, the introduction of innovative approaches to the schools is vital,
because it is important that the students themselves were involved in problem settlement processes.  It wo-
uld be essential if such temporary statistical data relied not upon the control attributed to the external per-
sons (rescue officers) or any other compulsory mechanisms, but upon the involvement of the students and
the teachers, where the role of the parents is also outstanding. It is necessary to solve not only the existing
conflicts but also to take certain preventive measures to avoid them in the future. This would generally im-
prove the self-consciousness of the students and contribute to the entire educational environment.  The facts
of violence should be diminished at schools not by the virtue of compulsion or permanent control, but by
means of interesting lessons and other mechanisms. It might appear to be reasonable to implement an insti-
tute in public schools that would improve the existing situation. Therefore, the present paper refers to the
Peer Mediation Institute already successfully practiced in the educational system of the USA for more than
30 years, namely, in the schools of different States and, presumably, as the named institute aims for a rather
longer-term perspectives of problem resolution, the introduction of a similar institute to the Georgian edu-
cational system would have only a positive impact on the educational process.

2. What is Peer Mediation

Peer Mediation is one of the forms for settling conflicts between students at school. More precisely,
students acquire a special knowledge on how to act as a third neutral person in order to settle the conflict bet-
ween the other students by means of a certain methodology.2

Thus, such form of conflict resolution at school is known as Peer Mediation, which primarily means
mediation between peers. Such type of mediation is introduced in thousands of schools of the USA aiming to
minimize the violence and improve the general climate at the educational institutions.3 This program of medi-
ation considers the involvement of students not only in the resolution of the existing conflicts, but also at the
initial stage of problems and reducing the risks of conflicts.4

Peer Mediation entails participation of the already trained student in the resolution of disputes such as:
 jangle between the youngsters;
 quarrel in the yards;

1 See <http://www.mes.gov.ge/content.php?id=3946&lang=geo>, [03.12.2012].
2 Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997, 249.
3 See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
4 See <http://esrnational.org/professional-services/middle-school/prevention/peer-mediation/>, [03.12.2012].
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 petty thefts;
 Boyfriend – Girlfriend conflicts.1

In the USA the Peer mediation model standard is adapted to the specifics of the schools. For exam-
ple, in elementary schools (which is the analogue for the classes from 1 to 4 in Georgia)) the educational
programs include general principles of conflict resolution. In some schools parents are also actively invol-
ved in such programs where they pass special trainings or perform as trainers in order to give a larger scale
to the program and make it available to each family. Besides, teachers have an essential role as they di-
rectly use the conflict resolution methods in their teaching process. As for the Middle and High Schools
(Which is the analogue for the classes from 5 to 12 in Georgia) there are various peer mediation programs
integrated in them. For example, in some schools students of higher classes are involved in conflict resolu-
tion not only in their schools but also in the resolution of conflicts taking place in other schools, as well as
in the resolution of misunderstandings between teachers and students, or between parents and children.2

There is no principal difference between peer mediation and other programs of conflict resolution. A
substantial difference is that peer mediation is a structured system where students have a chance to practice
their skills of conflict management.3

3. Historical Background of Peer Mediation

One of the first peer mediation programs was launched by Honolulu Neighborhood Justice Center in
1981 in the USA. The results showed that the conflicts have been eliminated by means of peer mediation in
the schools where the conflict rate was quite high.  In 1892 the CBSI (Community Board School Initiati-
ves) in San Francisco elaborated the peer mediation program for elementary, middle and high schools. The
mentioned program is widely used to-date, especially in North America. In 1983 SMART (School Media-
tors Alternative Resolution Team) program was launched in New York, organized by the Victim Services
Agency and was financed by New York City Youth Bureau. The positive character of the program was ref-
lected in the improvement of academic progress of the students, the student-mediators became more confi-
dent, and the behavior of the conflicting youngsters has reformed generally.4

In 1984 the NAME (National Association for Mediation in Education) was established consisting of
50 people working for the educational system in 15 states; they aimed to discuss peer mediation at schools.
Initially the Association aimed to create an information center that would coordinate school mediation
programs, distribute quarterly newsletters (The Fourth R) and finance the annual conferences. As for the
plans for the future, the Association aimed to conduct the research and implement new programs.  Later on,
the NAME merged with NIDR (National Institute for Dispute Resolution) and currently represents one of
the leader organizations in the field of school mediation.5

4. Goals of Peer Mediation

The school administration and the teachers implement the peer mediation programs in order to mini-
mize the acts of violence at schools, to increase the moral consciousness of the students, and to enable the
teachers to be more focused on teaching than on discipline. The implementation of the named program has
rather wider goals, for example, to develop the skills of dispute resolution by nonviolence.6

1 See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
2 See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
3 Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997, 248-249.
4 Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs,  Nelson-Hall Publishers, Chicago, 1997, 250.
5 Kaplan  N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer

Mediation Programs,  Nelson-Hall Publishers, Chicago, 1997, 250.
6 See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
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In 1985 Albie Davis and Kit Porte jointly published an article based on the results of their research
regarding the existing programs. In their article they listed ten reasons that testify the reasonability of im-
plementing peer mediation programs at schools. The list provides specific objectives, such as diminishing
violence and vandalism, or the time spent by the teachers on non-educational topics during their lessons.
Besides, they also indicated the comparatively general goals, such as, for example: development of conflict
management skills and improvement of general climate at schools. The above listed goals are still urgent
for peer mediation.1

In 1991, the OCDRCM (Ohio Commission Dispute Resolution and Conflict Management) published
the assessment of the peer mediation programs operating in 17 schools of the State of Ohio. In the named
assessment three key goals were highlighted:

4. The direct benefit to students, i.e. development of individual and interpersonal skills and proper
behavior in conflict situations;

5. Improvement of the climate at school by means of minimizing the hampering factors in order to
enable the smooth and peaceful pass of the educational process;

6. Encouragement of the students to use their conflict management skills that they acquire at scho-
ol in the resolution of domestic or neighbor conflicts, in order to make the peer mediation prog-
ram available to the public.2

Identification of the goals is important for several reasons. For example, it is necessary to outline the co-
urse of development of peer mediation; namely, to describe its initial stage and what changes were observed later
on. According to Richard Cohen, it is important to implement peer mediation in the schools where there is a ne-
ed for such program and where certain people have sufficient knowledge and experience in the field.3

5. Implementation of Peer Mediation in the School System

In the successful implementation of the program at schools, the key role is played by an ordinary
staff and administration of schools. The success of the program similarly depends upon the support from
the society and, in particular, from parents. Besides, specific courses should be incorporated in the educati-
onal programs.4

6. Stages of the Peer Mediation Process

In higher classes peer mediation consists of three stages, they are: introduction, problem investigati-
on and problem resolution through achieving an agreement. The introduction sets forth the main rules of
how to perform the process and identify the topics of concern. Besides, greater attention is paid to confi-
dentiality. Without keeping the principles of confidentiality, the mediation process can be subject to failure.
The issue of confidentiality should be discussed inevitably.5

Students often have to make a choice, either to choose peer mediation or be subject to a disciplinary res-
ponsibility. As far as they understand peer mediation as rather an easy process and therefore make their choice in
favor of peer mediation, in most cases students ostentatiously participate in peer mediation processes, thus decre-
asing the value of the process itself. Hence, for the students who act as mediators, it is a challenge to establish an
effective communication with the disputing parties and gain maximum information from them.6

When the mediation process starts, at the beginning, the mediators introduce themselves and explain the
mediation process. They also describe the main rules of mediation to students, with regard to the obligations of

1 See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
2 See<http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf >, [03.12.2012].
3 See<http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
4 See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
5 Kaplan  N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs,  Nelson-Hall Publishers, Chicago, 1997, 256.
6 Kaplan  N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs,  Nelson-Hall PublishersChicago, 1997, 256-257.
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confidentiality and conscientiousness. At the same time, the parties are warned that quarrel, gossiping, etc. are
inadmissible.1 The parties are also warned that they should listen to each other and respect each other.2 After the
main rules are agreed, both parties state their problems, and the mediators make consequent notes in order to
draw up a list of the topics for discussion; afterwards, the second phase of mediation begins.3

The main purpose of the second phase is to investigate the problem itself. The mediators try to help the
parties in communicating with each other and in understanding each other’s positions. They try to help one
party to understand the other party’s position in order to replace the intransigent approach with a rather mild
approach focused on interests.4

When the parties complete reviewing the problem, the third phase starts. It considers finding the way
out and making the final agreement. It is important for the mediators to help the parties to reach a fair agree-
ment that would be acceptable and comfortable for both parties. Whenever such way out cannot be found, the
so-called “brainstorming” takes place. Namely, the parties list their desirable results and the mediators choose
the best option out of the list and offer it to the parties. The student mediators shall suggest at least two opti-
ons to the parties in order not to confine the parties’ freedom of choice or not to make them have doubts about
the mediator’s impartiality. When the parties reach an agreement, they sign the mediation contract prepared
by the student mediators that shall be kept by the faculty coordinator in the personal files.5

7.  Mediators

The process of selection of mediators consists of the following elements:
 The mediator should have a neutral attitude toward the cultural, age, social, gender, race or reli-

gious diversity existing in the school.
 The process of selection of mediators should be published and should include the recommenda-

tions.
 The mediator shall be responsible for continuous development of self skills and sharing his/her

own experience with the starting mediators.
 The reasons why somebody was refused to be selected as a mediator should be clearly defined

and stated.6
Peer Mediators should be progressively trained and monitored as they do not have considerable ex-

perience in conflict management. They should attend different courses, take part in role plays and wor-
kshops, etc.7

8. Conclusion

Peer mediation is recognized as a successful method of conflict resolution in the school system of
the USA. The implementation of this program in Georgian public schools would also yield positive results.
It is advisable for the relevant authorities of the Ministry of Education to take into account the experience
of the USA and by customizing it to the Georgian reality develop a special pilot program that will be firstly
implemented in some schools. Afterwards, the monitoring of the pilot program shall outline positive and
negative experiences in order to amend the program and improve it for the final establishment.

1 Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation
Programs, Nelson-Hall Publishers, Chicago, 1997, 257.

2 see, <http://www.studygs.net/peermed.htm>, [03.12.2012].
3 Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs,  Nelson-Hall Publishers, Chicago,1997, 257.
4 Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997, 257.
5 Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs,  Nelson-Hall Publishers, Chicago, 1997, 257-258.
6 See <http://www.studygs.net/peermed.htm>, [03.12.2012].
7 See <http://www.studygs.net/peermed.htm>, [03.12.2012].
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salome jafariZe

saarbitraJo gadawyvetilebis gauqmebisa da saarbitraJo

gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis

urTierTmimarTeba

1. Sesavali

msoflio globalizaciis procesma da ekonomikuri urTierTobis ganviTarebam
gavlena moaxdina kerZosamarTlebrivi davebis ganxilvis  formebisa da saSualebebis
Camoyalibebaze. Tavisufali saerTaSoriso bazari, romelsac cvlilebebis mzardi da
swrafi tendenciiT xasiaTdeba, moiTxovs moqnili samarTlebrivi bazis, sistemisa da
meqanizmebis arsebobas.

rogorc wesi, msxvili ekonomikuri proeqtebi transnacionalur xasiaTs atare-
ben. aseT dros yovelTvis ikveTeba samarTlebrivi urTierTobebisa da potenciuri
davebis konkretuli qveynis samarTlebrivi reJimisadmi daqvemdebarebis Tavis ari-
debis tendencia. bazris efeqturi funqcionirebisaTvis Seiqmna davebis gadawyvetis
iseTi meqanizmebi, romlebic misaRebi iyo  sxvadasxva samarTlis sistemis subieqtebi-
saTvis da dReisTvis sayovelTaod aRiarebulia, rom biznesi upiratesobas davebis
alternatiuli gziT gadawyvetas aniWebs.

saqarTveloSic, arbitraJis, rogorc mxareTa Soris davis gadawyvetis alterna-
tiuli saSualebis roli da mniSvneloba TandaTanobiT izrdeba. sasicocxlod mniS-
vnelovani iyo qveynis mier miRebuli axali kanoni „arbitraJis Sesaxeb“, romelmac sa-
qarTvelos saarbitraJo kanonmdebloba, faqtobrivad, gaxada am sferoSi arsebul
unificirebul sakanonmdeblo aqtebTan Sesabamisi. amdenad, moxda 2010 wlamde arse-
buli „kerZo marTlmsajulebis“ msgavsi institutis transformireba, saerTaSori-
sod aRiarebuli formiT saxelmwifo kontrols daqvemdebarebul, davis ganmxilvel
meqanizmad.

arbitraJi, Tavisi arsiT, mxareTa SeTanxmebis nayofia. igi ganixilavs davas, ro-
melic, umravles SemTxvevaSi, sruldeba saarbitraJo gadawyvetilebs gamotaniT. sa-
xelmwifo axdens am gadawyvetilebis legitimacias da iuridiul Zalas aniWebs mas, ri-
Tac saarbitraJo gadawyvetileba xdeba sasamarTlo gadawyvetilebis tolfasi. Tavad
es faqti, rom saarbitraJo gadawyvetileba utoldeba sasamarTlos saboloo gadawy-
vetilebas, saCuqaria, romelic mxareebs am saarbitraJo gadawyvetilebis sasamarTlo
kontrolis xarjze eZlevaT.

`saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze uaris Tqma da gadawyve-
tilebis gauqmeba, saarbitraJo gadawyvetilebis kontrolis formebia, romlebic Zi-
riTadad erT mizans emsaxurebian – gamoricxon saarbitraJo ganxilvis fundamentu-
ri principebis darRveviT gamotanili gadawyvetilebis samarTlebrivi Sedegis dad-
goma, rogoric ar unda iyos es Sedegi.“1 maTi safuZvlebi emTxveva erTmaneTs, amgva-
rad isini erTgvarovani SinaarsiT da gansxvavebuli formiT xasiaTdebian.

kvlevis mizania ganvixiloT saarbitraJo kontrolis dasaxelebuli meqanizmebi,
SevadaroT saqarTvelos kanonmdeblobiT gawerili regulaciebi saerTaSoriso xel-
Sekrulebebs da saarbitraJo samarTlis didi istoriis mqone qveynebis erovnuli ka-
nonmdeblobebis saarbitraJo aqtebs. naSromi efuZneba moqmedi kanonmdeblobisa da

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 624.
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saerTaSoriso praqtikis analizs, romlis gacnobac mniSvnelovnad dagvexmareba ukeT
iqnas gaanalizebuli saarbitraJo gadawyvetilebis gauqmebisa da cnobasa da aRsru-
lebaze uaris Tqmis urTierTmimarTebis sakiTxi, kerZod, ra ganasxvavebs maT erTmane-
Tisgan da rogor aregulirebs kanonmdebeli, erTi mxriv, gauqmebuli saarbitraJo ga-
dawyvetilebis aRsrulebisa da, meore mxriv, aRsrulebuli saarbitraJo gadawyveti-
lebis gauqmebis SesaZleblobas.

kvlevis aqtualuroba ganapiroba, pirvel rigSi, saqarTvelos kanonmdelobaSi
ganxorcielebulma cvlilebebma, romelic dakavSirebuli iyo saarbitraJo kontro-
lis regulirebis axleburad CamoyalibebasTan. aseve, aRniSnul sakiTxTan dakavSire-
bulma praqtikulma problemebma, sasamarTloebis mier sakiTxisadmi araerTgvarovan-
ma midgomam, romlebsac mxareebi awydebian sasamarTloebis mier gadawyvetilebebis
gauqmebisa da cnobisa da aRsrulebisas.

kvlevis meTodologiur safuZvels warmoadgens rogorc zogadmecnieruli,
aseve SedarebiT-samarTlebrivi da sxva meTodebi. naSromSi, ZiriTadad, gamoyenebu-
lia logikuri analizi, warmodgenilia informaciul-SemecnebiTi da SedarebiT-sa-
marTlebrivi aspeqtebi. amasTan, kvleva xorcieldeba analitikuri meTodebis gamoye-
nebiT. ramdenadac amas moiTxovs msjelobis sagani.

SedarebiTi analizisTvis gamoyenebulia im saxelmwifoTa kanonmdebloba da
praqtika, romlebsac arbitraJebTan dakavSirebiT didi tradiciebi da gamocdileba
gaaCniaT.

samagistro naSromTan dakavSirebiT qarTuli sasamarTlos praqtika mwiria, rac
savsebiT logikuria, saarbitraJo samarTlis mokle istoriidan gamomdinare. Tumca
kvlevis sagani mniSvnelovanad aqtualuria  im qveynisTvis, romelic miznad isaxavs
dasavleTis saxelmwifoebTan ekonomikur, samarTlebriv integraciasa da evropis
kavSirSi gawevrianebas. amasTan, qveynisTvis romelsac aqvs didi potenciali iqces sa-
arbitraJo ganxilvis sasurvel adgilad geopolitikuri mdebareobidan gamomdinare.

winamdebare naSromi Sedgeba Sesavlisa da VI Tavisa da daskvnisgan. pirvel TavSi
mocemuli iqneba saarbitraJo ganxilvis safuZvlebi saqarTveloSi, warsulSi da
dRes, sadac Sedarebulia „kerZo arbitraJis Sesaxeb“ saqarTvelos kanonSi arsebuli
gadawyvetilebis gauqmebisa da cnobasa da aRsrulebis institutebis alternativebi
dRes arsebul meqanizmebTan.

meore Tavi mieZRvneba saarbitraJo gadawyvetilebis nacionalobis dadgenas.
dRes moqmedi saqarTvelos kanoni „arbitraJis Sesaxeb“ ganasxvavebs saqarTveloSi da
mis farglebs gareT gamotanil gadawyvetilebebs da maT gansxvavebul sasamarTlo
instanciebs uqvemdebarebs. Sesabamisad, aRniSnul TavSi mimoxiluli iqneba saarbit-
raJo gadawyvetilebis `Sida“, „saerTaSoriso“ da „ucxour“ gadawyvetilebebad klasi-
fikaciis aspeqtebi da am diferencirebis samarTlebrivi Sedegebi.

mesame Tavi daeTmoba saarbitraJo gadawyvetilebis gauqmebis institutis kvle-
vas. ganxiluli iqneba gadawyvetilebis gasaCivrebisa da gauqmebis arsi, gasaCivrebis
procedura, sasamarTlos kompetenciisa da gasaCivrebis vadis sakiTxi, aseve, Sevexe-
biT saarbitraJo gadawyvetilebis gauqmebis Sedegebsa da gauqmebis Sesaxeb sasamar-
Tlos gadawyvetilebis gasaCivrebis SesaZleblobis sakiTxebs.

meoTxe Tavi ki mieZRvneba saarbitraJo gadawyvetilebis cnobisa da aRsrulebis
institutis Seswavlas. rasakvirvelia, gavecnobiT cnobisa da aRsrulebis arss, maT
mniSvnelobas. ganvixilavT procedurul sakiTxebs da cnobisa da aRsrulebis Sesaxeb
warmoebis Sedegebs.

mexuTe TavSi mimoxiluli iqneba saarbitraJo gadawyvetilebis gauqmebisa da
cnobasa da aRsrulebaze uaris Tqmis modeluri kanoniT, niu iorkis konvenciiTa da
„arbitraJis Sesaxeb“ saqarTvelos kanoniT dadgenil TiToeul safuZvels. gamijnuli
iqneba is  safuZvlebi, romelTa arsebobis dadastureba warmoadgens mxaris mtkicebis
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tvirTs. Aaseve warmodgenilia msjeloba im safuZvlebis Sesaxeb, romelTa gamokvleva
warmoadgens sasamarTlos valdebulebas.

meeqvse Tavi daeTmoba saarbitraJo gadawyvetilebis gauqmebisa da cnobasa da
aRsrulebaze uaris Tqmis urTierTmimarTebis kvlevas, ucxouri praqtikisa da Teo-
riis safuZvelze ganvixilavT Tu rogoria mosflioSi arsebuli midgomebi gauqmebu-
li saarbitraJo gadawyvetilebis aRsasruleblad miqcevis kuTxiT. aseve vnaxavT ram-
denad dasaSvebia cnobili da aRsrulebuli saarbitraJo gadawyvetilebis gauqmeba,
SevexebiT qarTul kanonmdeblobaSi arsebul xarvezs da SevadarebT aRniSnul sa-
kiTxs germaniis samarTalSi arsebul regulacias.

naSromis bolos mocemul sakiTxTa ganzogadebiTa da SefasebiT gakeTdeba das-
kvna, romelSic mieTiTeba konkretuli problemuri sakiTxebis aRmofxvris saSuale-
bebi (rekomendaciebi).

2. arbitraJis regulirebis safuZvlebi saqarTveloSi

2.1. zogadi mimoxilva

1997 wlis 26 ivniss miRebul iqna saqarTvelos samoqalaqo kodeqsi da damouki-
debeli saqarTvelos istoriaSi daiwyo kerZo samarTlebrivi institutebis daxvewa
da ganviTareba. 1997 welsve gauqmda saqarTvelos saxelmwifo saarbitraJo sasamar-
Tloebi, rac samarTlianad iqna Sefasebuli, rogorc sabWoTa arbitraJebis dasasru-
li qarTul samarTalSi.1 gamoikveTa msofliosTvis me-20 saukunis dasawyisidan aw uk-
ve cnobili standartebis Seswavlisa da danergvis tendencia da 1997 wlis 17 aprils
miRebul iqna saqarTvelos kanoni kerZo arbitraJis Sesaxeb. aRniSnuli kanoni, pos-
tsabWoTa sivrcisgan Tvisobrivad axali, qveyanaSi davis alternatiuli ganxilvis me-
qanizmis SemoRebis pirvel cdas warmoadgenda.

saqarTvelos konstitucia efuZneba xelisuflebis dayofis princips, Sesabami-
sad, sakanonmdeblo da aRmasrulebeli xelisuflebebis gverdiT, umniSvnelovanesi
adgili uWiravs sasamarTlos, rogorc xelisuflebis damoukidebel, mesame Stos, ro-
melic saqarTvelos saxeliT axorcielebs marTlmsajulebas da uzrunvelyofs kano-
nis uzenaesobisa da sajaro wesrigis dacvas.2 swored sasamarTlo xelisuflebis pa-
ralelurad, asparezze gamodis saarbitraJo ganxilvis meqanizmi, rogorc mxareTa
Soris warmoSobili davis alternatiuli gadawyvetis saSualeba. kerZo samarTlis
subieqtebs ufleba miecaT garantirebuli hqonodaT ara marto Tavis Sexedulebisa-
mebr gadaewyvitaT konkretul pirebTan kerZo-samarTlebriv urTierTobaSi Sesvlisa
da ufleba-movaleobebaTa gansazRvris sakiTxi, aramed aseTi ufleba-movaleobebis
darRvevis SemTxvevaSic, TviTon aerCiaT davis gadawyvetis specialuri formebi da
saSualebebi. cnobilia, rom darRveuli da sadavod qceuli uflebis dacvis sayovel-
Taod gavrcelebul formas warmoadgens sasamarTlosaTvis sarCeliT mimarTva, mag-
ram sasamarTlo ukve ar ganixileboda uflebis dacvis erTaderT saSualebad, radgan
sxva qveynebis msgavsad, saqarTveloSic dainerga uflebis dacvis alternatiuli
formebis gamoyenebis SesaZlebloba, arbitraJis saxiT.

saqarTveloSi pirveli sakanonmdeblo aqti, romelic aregulirebda arbitraJ-
Tan dakavSirebul urTierTobas, rogorc zemoT aRvniSneT, miRebuli iqna 1997 wels.
Tumca, am sferoSi warmatebuli reformisTvis, „kerZo arbitraJis Sesaxeb“ saqarTve-

1 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi (SedarebiTi analizi),
sadisertacio naSromi, Tb., 2008, 97.

2 saqarTvelos konstitucia 1995, 82-e muxli.
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los kanonis miRebis politikuri gadawyvetileba sakmarisi ar aRmoCnda.1 umTavresi
konceptualuri Secdoma, romelic qarTvelma kanonmdebelma dauSva, iyo msoflioSi
aRiarebuli da ukve warmatebuli, UNICITRAL-is modeluri kanonis2 amoqmedebaze ua-
ris Tqma, gansakuTrebiT maSin, roca 90-iani wlebis bolos evropis qveynebis im didma
nawilma, romelTa Sida saarbitraJo kanonmdebloba modeluri kanonis mixedviT iyo
Seqmnili da romlebic saarbitraJo ganxilvis „saukeTeso“ adgilad miiCnevian, daas-
rules davis alternatiuli gadawyvetis, gansakuTrebiT ki arbitraJis rolis gaz-
rdisken mimarTuli Zireuli reformebi,3 inglisis da SvedeTis saarbitraJo aqtebic
swored am periodSi iqna miRebuli4. saqarTvelos hqonda kargi SesaZlebloba gamoeye-
nebina am dargSi mowinave qveynebis gamocdileba, gaeTvaliswinebina reformis dadebi-
Ti da uaryofiTi mxareebi da a.S, magram piriqiT, am da sxva mravali faqtoris gauTva-
liswineblobam gamoiwvia xarvezebiT aRsavse kanonis miReba, romelmac, Tavis mxriv,
mTeli aTwleuliT ukan daxia da daaknina arbitraJis roli saqarTveloSi.

1997 wlis kerZo arbitraJis kanonis xarvezebi da saerTaSorisod aRiarebuli
midgomebisgan gansxvavebuli regulaciebi bevr aspeqtSi gamoixateboda, Tumca moce-
mul SemTxvevaSi msurs ganvixilo aRniSnuli kanonis konkretuli problemebi, erTi
mxriv, gadawyvetilebis gauqmebis institutisa da meore mxriv, Sida da saerTaSoriso
saarbitraJo gadawyvetilebis aRsrulebis kuTxiT.

2.2. kerZo arbitraJis Sesaxeb saqarTvelos kanonis mimarTeba
saarbitraJo gadawyvetilebis gauqmebas, cnobasa da

aRsrulebasTan

erT-erTi mniSvnelovani sfero, romelic arbitraJis Sesaxeb nacionaluri ka-
nonmdeblobiT aucileblad wesrigdeba, arbitraJis saqmianobaSi saxelmwifo sasamar-
Tlos Carevis samarTlebriv regulirebas gulisxmobs. aRniSnul sakiTxSi saqarTve-
los kanoni `kerZo arbitraJis Sesaxeb“ ZiriTadad, Seesabameboda modelur kanonsa da
saerTaSoriso samarTlebriv aqtebs. samwuxarod amas ver vityviT saarbitraJo ga-
dawyvetilebis cnobisa da aRsrulebis an sasamarTlos mier misi gauqmebis mareguli-
rebel normebze.5

kerZo arbitraJis Sesaxeb saqarTvelos kanonis 43-e muxli sasamarTlos aniWeb-
da uflebamosilebas ganexila mxaris sarCeli da Seecvala saarbitraJo gadawyveti-
leba Sesabamisi safuZvlebis arsebobis SemTxvevaSi. es norma sainteresoa ramdenime
TvalsazrisiT. pirvel rigSi, yuradRebas iqcevs is, rom saarbitraJo gadawyvetile-
bis gasaCivreba xdeboda Cveulebriv sasarCelo warmoebis gziT, rac gansxvavdeba sa-
arbitraJo gadawyvetilebis gasaCivrebis dRes ukve arsebuli da modeluri kanoniT
gaTvaliswinebuli formisgan.6 amasTan, es warmoeba mimarTuli iyo saarbitraJo ga-

1 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 15.
2 saarbitraJo samarTlis unificirebis mizniT, gaeros saerTaSoriso savaWro samarTlis

komisiis (UNICITRAL) mier, 1985 wlis 21 ivniss me-18 yovelwliur sesiaze miRebul iqna
modeluri kanoni saerTaSoriso savaWro arbitraJis Sesaxeb. am formiT, saxelmwifoebs
miecaT SesaZlebloba TiToeuli maTganis samarTlebrivi sistemisTvis damaxasiaTebeli
Taviseburebebis gaTvaliswinebiT, saarbitraJo kanonmdebloba SesabamisobaSi moeyvanaT
modeluri kanonis ZiriTad principebTan. ix. Бейкер и Макензи, Международный Коммерческий
Арбитраж, М., 2001, 27. aseve, UNCITRAL-is modeluri kanonis qveynebis sruli sia,
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html>.

3 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 16-17.
4 United Kingdom Arbitration Act 1996, [June 17, 1996].
5 cercvaZe g, saerTaSoriso arbitraJi, Tb., 2012, 139.
6 dawvrilebiT ix. naSromis Tavi me-4.
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dawyvetilebis „Secvlisken“, Tumca sruliad bundovania rogor. kanoni ar gansazR-
vravda sasamarTlos kompetencias, romel instancias unda ganexila aRniSnuli sarCe-
li da ra saxiT unda momxdariyo gadawyvetilebis Secvla, am gadawyvetilebis kanonie-
rebis da dasabuTebulobis SemowmebiT, gadasinjviT Tu ubralod misi gauqmebiT.

43-e muxli asaxelebda im gamonaklis SemTxvevebs, rodesac SesaZlebeli iyo sa-
arbitraJo gadawyvetilebis Secvla. mxaris sarCelis safuZvelze mosamarTle ufle-
bamosili iyo Seecvala saarbitraJo gadawyvetileba, roca igi:

a) ewinaaRmdegeboda administraciul samarTaldarRvevaTa da sisxlis samar-
Tlis kanonmdeblobas;

b) darRveuli iyo arbitraJis mier saqmis ganxilvis da gadawyvetis mxareTa Se-
TanxmebiT an am kanoniT dadgenili wesebi;

g) saqmesTan dakavSirebiT arbitraJis wevrma Caidina saqarTvelos sisxlis sa-
marTlis kodeqsis 189-e muxliT gaTvaliswinebuli qmedeba, rac dadgenilia kanonier
ZalaSi Sesuli ganaCeniT, garda im SemTxvevisa, Tu amas zegavlena ar mouxdenia saar-
bitraJo gadawyvetilebaze.

aSkaraa, rom aRniSnul safuZvlebs araferi aqvT saerTo niu-iorkis konvenciisa
da modeluri kanonis Sesabamis normebTan, ris gamoc maTi efeqturoba saerTaSoriso
saarbitraJo gadawyvetilebebze sasamarTlo kontrolis ganxorcielebis procesSi
saeWvo iyo.1

ras moiazrebs kanonmdebeli, am muxlSi gamoyenebul termin „sasamarTloSi“?
amaze pasuxs gvaZlevs „kerZo arbitraJis Sesaxeb“ kanonis me-6 muxli: am kanoniT gaT-
valiswinebul sakiTxebze mxaris sarCelis an arbitraJis Txovnas ganixilavs is raio-
nuli saqalaqo sasamarTlo, romlis samoqmedo teritoriazec mimdinareobs saarbit-
raJo ganxilva. amgvarad, saarbitraJo gadawyvetilebasTan dakavSirebul sakiTxebs
erTpirovnulad ganixilavda samoqalaqo saqmeebze pasuxismgebeli mosamarTle raio-
nul sasamarTloSi da, Sesabamisad, erT-erTi uflebamosili mosamarTle saqalaqo sa-
samarTloSi. yovelive zemoaRniSnulidan ivaraudeba, rom SesaZlebeli iyo mxolod
saqarTveloSi gamotanili saarbitraJo gadawyvetilebis „Secvla“, da aRniSnuli ar
exeboda saqarTvelos farglebs gareT gamotanil gadawyvetilebebs.

saarbitraJo gadawyvetilebis „Secvlis“ kanonismieri danawesi imdenad bundo-
vani iyo, rom sasamarTlo praqtikaSi, samoqalaqo saqmeTa ganmxilveli mosamarTlee-
bi, romlebic ZiriTadad ar arian dakavebuli normaTa ganmartebisa da interpretaci-
is gziT danergon precedentebi da axleburi xedva, rig gadawyvetilebebSi ganmarte-
bisTvis eyrdnobodnen modeluri kanonis normebs. gamomdinare iqedan, rom saqarTve-
loSi modeluri kanoni ar moqmedebda, misi gamoyenebis uflebamosilebis sakiTxi Ri-
ad rCeba, Tumca, Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa palatis mosa-
marTleTa miswrafeba da mcdeloba, rom sakanonmdeblo xarvezebi sasamarTlos ga-
dawyvetilebaSi normaTa ganmartebiT SeevsoT, progresul nabijad unda CaiTvalos.2

faqtia, rom kerZo arbitraJis Sesaxeb saqarTvelos kanoni damaxinjebuli for-
miT Seicavda gadawyvetilebis gauqmebis elements da sakmaod Sors iyo modeluri ka-
noniT gaTvaliswinebuli procedurisgan. amasTan, sruliad gansxvavdeba gadawyveti-
lebis „Secvlis“ safuZvlebi dRes arsebuli gadawyvetilebis gauqmebis msoflioSi
aRiarebuli standartebisgan, romelTac detalurad Semdgom TavebSi ganvixilavT.

aseve, Zalzed sainteresoa zemoaRniSnuli kanonis damokidebuleba saarbitraJo
gadawyvetilebis cnobisa da aRsrulebis cnebasa da procedurasTan. paradoqsi gax-
lavT is, rom Tavad kerZo arbitraJis Sesaxeb saqarTvelos kanoni, Tavisi formiTa da
SinaarsiT mxolod saqarTveloSi arsebuli arbitraJis maregulirebel aqts warmo-

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 700.
2 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 17.
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adgenda da misi gamoyeneba TiTqmis SeuZlebeli iyo saerTaSoriso saarbitraJo in-
stitutebTan mimarTebaSi, gansakuTrebiT, saqarTvelos farglebs gareT gamotanili
gadawyvetilebebis cnobisa da aRsrulebis wesis ararsebobis pirobebSi. swored aR-
niSnuli garemoeba miiCneoda kanonis ZiriTad naklad da mas samarTlianad akritikeb-
dnen qarTul iuridiul literaturaSi.1

aqve sainteresoa, rom saqarTvelos parlamentis 1994 wlis 3 Tebervlis dadgeni-
lebiT, saqarTvelos respublika SeuerTda ucxoeTis saarbitraJo gadawyvetilebaTa
cnobisa da aRsrulebis Sesaxeb niu iorkis 1958 wlis konvencias. amave dadgenilebiT
daevala ministrTa kabinets, normatiuli aqtebis aRniSnul konvenciasTan Sesabami-
sobaSi moyvana,2 magram faqtia, rom 3 wlis Semdgom miRebul kerZo arbitraJis Sesaxeb
kanonSi sruliad ignorirebulia aRniSnuli konvenciiT dadgenili, ucxouri saar-
bitraJo gadawyvetilebis cnobisa da aRsrulebis unificirebuli standartebi.

ucxouri saarbitraJo gadawyvetilebebis cnobisa da aRsrulebis sakiTxi 2010
wlamde moqmed qarTul samarTalSi, faqtobrivad, samarTlebrivi regulirebis miRma
rCeboda. miuxedavad amisa, saqarTveloSi mainc arsebobs aseTi gadawyvetilebebis
cnobisa da aRsrulebis precedentebi. arbitraJis Sesaxeb axali kanonis miRebamde, sa-
qarTvelos uzenaesi sasamarTlo saarbitraJo gadawyvetilebebis cnobasa da aRsru-
lebas axorcielebda saerTaSoriso kerZo samarTlis kanonisa da minskis konvenciis
mixedviT, romelic ar exeba saarbitraJo gadawyvetilebebs da uzrunvelyofs mxo-
lod sasamarTlo gadawyvetilebebis cnobasa da aRsrulebis regulirebas.3 Riad rCe-
ba kiTxva, ratom ar iyenebda saqarTvelos uzenaesi sasamarTlo pirdapir ucxoeTis
saarbitraJo gadawyvetilebaTa cnobisa da aRsrulebis Sesaxeb niu iorkis 1958 wlis
konvencias4, roca amis SesaZleblobas pirdapir iTvaliswinebs saqarTvelos kanon-
mdebloba.

mniSvnelovania aRiniSnos, rom saarbitraJo gadawyvetilebis „cnobas“ rogorc
cnebas da instituts, kerZo arbitraJis Sesaxeb 1997 wlis kanoni ar iTvaliswinebda.
es kidev erTxel eWvqveS ayenebs aRniSnuli kanonis moqmedebas ucxour saarbitraJo
gadawyvetilebebTan mimarTebaSi, vinaidan ucxouri saarbitraJo gadawyvetilebis
cnobisas saqme gvaqvs qveynis teritoriaze ucxouri aqtis moqmedebis „aRiarebasa“ da
misTvis qveynis teritoriaze iuridiuli Zalis miniWebasTan, anu saxelmwifos nebar-
Tvis safuZvelze xorcieldeba ucxouri aqtis, Cven SemTxvevaSi, saarbitraJo gadawy-
vetilebis moqmedebis legitimacia qveynis SigniT, riTac xdeba teritoriulobis
principis garkveuli SezRudva, Sesabamisad, ucxouri saarbitraJo gadawyvetilebis
cnobis gareSe, misi aRsasruleblad miqceva saxelmwifos suverenul uflebasTan mo-
dis winaaRmdegobaSi.

Sida saarbitraJo gadawyvetilebebTan dakavSirebiTac bevri problema warmoSva
gadawyvetilebebis cnobis ararsebobam. dainerga maxinji praqtika da arbitraJi mxa-
reTa uflebebis araTu dacvis, aramed Selaxvis asparezad iqca. zemoaRniSnuli kano-
nis 42-e muxlis mixedviT „saarbitraJo gadawyvetileba, romelic nebayoflobiT ar
iqna Sesrulebuli, aRsruldeba iZulebiT, saarbitraJo gadawyvetilebis ZalaSi Ses-
vlis Sesaxeb arbitraJis Tavmjdomaris mier gacemuli saaRsrulebo warweris safuZ-
velze“. calsaxaa, ar xdeboda gadawyvetilebis cnoba da aq saubari arc iyo saxelmwi-

1 Seაd: GcercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 140; goTua l., ucxo qveynis
sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo gadawyvetilebebis aRsruleba,
sadisertacio naSromi, Tb., 2010, 45-49.

2 saqarTvelos parlamentis dadgenileba `ucxoeTis saarbitraJo gadawyvetilebaTa
cnobisa da aRsrulebis Sesaxeb saerTaSoriso konvenciasTan mierTebis Taobaze“, Tb., 1994,
<codex.net2007>.

3 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law, 2009, Tb., 2011, 19.
4 saqarTvelos kanoni `normatiuli aqtebis Sesaxeb“, muxli 20, punqti II.
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fo sasamarTlos mier saarbitraJo gadawyvetilebis aRsrulebadad miqcevaze. kanoni
Tavad arbitraJis Tavmjdomares aRWurvavda  uflebamosilebiT, gaeca saaRsrulebo

warwera. „alogikuria, saaRsrulebo furclis gacemis uflebamosileba komerciul
iuridiul pirs hqondes. arbitraJis kompetencia gadawyvetilebis gamotaniT Semoi-
fargleba, am gadawyvetilebis iZulebiT aRsasruleblad miqcevis ufleba sasamar-
Tlos unda mieniWos.“1

kanonis igive muxli SemdgomSi iTvaliswinebda am saarbitraJo warweris safuZ-
velze warmoebas kanonmdeblobis Sesabamisi samoqalaqo saproceso normebis mixed-
viT. aq, bunebrivia, igulisxmeba saqarTvelos 1999 wlis kanoni saaRsrulebo warmoe-
baTa Sesaxeb. aRsaniSnavia, rom misi Sesabamisi norma (me-2 muxli) aRsrulebis qvemde-
bare aqtebis CamonaTvalSi asaxelebs rogorc kerZo arbitraJis gadawyvetilebas,
aseve im arbitraJis gadawyvetilebas, romlis aRsrulebac gaTvaliswinebulia saqar-
Tvelos saerTaSoriso xelSekrulebebiT. aq aSkarad igulisxmeba ucxouri saarbit-
raJo gadawyvetilebebi, vinaidan zogadad maTi samarTlebrivi regulireba kanonSi ar
iyo gaTvaliswinebuli da am xarvezis erTgvari Sevseba xdeboda zemoT xsenebuli de-
bulebis xarjze.2

rogorc vnaxeT, sasamarTlos kontroli arbitraJis mier miRebul gadawyveti-
lebaze praqtikulad ar arsebobda. xorcieldeboda „kerZo marTlmsajuleba“ da ga-
motanili gadawyvetileba, yovelgvari saxelmwifo kontrolis gareSe xdeboda sasa-
marTlo gadawyvetilebis „tolfasi“. „kerZo arbitraJis Sesaxeb“ kanoni ver pasuxob-
da saerTaSoriso konvenciebis mier dadgenil moTxovnebs. kanonmdeblis upirveles
movaleobas warmoadgenda iseTi samarTlebrivi sistemis Seqmna, romelic uzrunvel-
yofda mxareTa interesebis dacvas. mxolod zemoT aRniSnuli faqtorebic ki cxad-
yofs, rom „kerZo arbitraJis Sesaxeb“ saqarTvelos kanoni udavod saWiroebda Zireu-
li cvlilebebis ganxorcielebas da aucilebeli iyo misi miaxloeba saerTaSoriso
standartebTan.

2.3. axali kanoni „arbitraJis Sesaxeb“

2009 wels miRebuli iqna axali kanoni „arbitraJis Sesaxeb“, romelic iTvaliswi-
nebda evropuli qveynebisa Tu saerTaSoriso organizaciebis mier SemuSavebul reko-
mendaciebs. axalma kanonma daadgina sruliad axali wesebi, romelic dakavSirebuli
iyo „saqarTveloSi arbitraJis Seqmnis, saarbitraJo warmoebis, saarbitraJo gadawy-
vetilebis, agreTve, saqarTvelos farglebs gareT gamotanili saarbitraJo gadawyve-
tilebis cnobisa da aRsrulebis sakiTxebTan.“3 „arbitraJi uflebamosilia ganixilos
pirTa Tanasworobaze damyarebuli kerZo xasiaTis is qonebrivi dava, romlis mowesri-
gebac mxareebs SeuZliaT erTmaneTs Soris.“ „arbitraJis Sesaxeb“ axalma kanonma kidev
ufro ganamtkica samoqalaqo brunvis monawileTa damoukidebloba, TviTon airCion
ara marto uflebis dacvis esa Tu is forma, aramed arbitraJis meSveobiT davis ga-
dawyvetis Taobaze SeTanxmebis miRwevis Semdeg TviTonve gansazRvron is konkretuli
arbitraJi, romelsac miandoben davis gadawyvetas.

axali kanonis miRebisas, kanonmdebeli garkveuli konceptualuri alternati-
vis winaSe aRmoCnda. samarTlebrivi teqnikis TvalsazrisiT unda aerCiaT saqarTve-
loSi da mis sazRvrebs gareT gamotanili saarbitraJo gadawyvetilebebis regulire-

1 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi, (SedarebiTi analizi),
sadisertacio naSromi, Tb., 2008, 100.

2 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo
gadawyvetilebebis aRsruleba, sadicertacio naSromi, Tb., 2009, 45.

3 saqarTvelos kanoni, „arbitraJis Sesaxeb“, muxli 1, punqti II.
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bisTvis cal-calke, damoukidebeli kanonebiT an erTiani sakanonmdeblo aqtiT mowes-
rigebis sakiTxi. aRniSnuli problema, ufro procesualur xasiaTs atarebda, vidre
Sinaarsobrivs. saqarTvelom arCevani unificirebuli aqtis miRebaze SeaCera da amiT
gaiziara arbitraJis sferoSi ganviTarebuli bolo tendenciebi.1 magaliTisTvis, 1999
wels SvedeTSi ganxorcielda saarbitraJo kanonmdeblobis reforma. amave wlis 1 ap-
rils ZalSi Sevida kanoni „arbitraJis Sesaxeb~. kanonproeqtze momuSave komisiis mi-
zani ar yofila srulyofili formulirebebis Camoyalibeba, maTi mizani iyo, rom ka-
noni yofiliyo martivi lakonuri da moqnili.2 reformamde SvedeTSi arsebobda ori

kanoni: „arbitraJis Sesaxeb~ da „saerTaSoriso saarbitraJo gadawyvetilebebisa da
SeTanxmebebis Sesaxeb~. axalma kanonma orive maTganis regulirebis sfero moicva.3

SvedeTis „arbitraJis Sesaxeb“ kanonis moqmedeba vrceldeba SvedeTSi mimdinare saar-
bitraJo ganxilvis procesze, miuxedavad davis saerTaSoriso kavSirebisa.4

„arbitraJis Sesaxeb“ saqarTvelos kanonic unificirebuli aqtia, romlis moqme-
debac vrceldeba rogorc saqarTveloSi, aseve saqarTvelos farglebs gareT gamota-
nil saarbitraJo gadawyvetilebebze. am kanoniT ganisazRvra arbitraJis damoukideb-
lobis da mis saqmianobaSi sasamarTlos Carevis farglebi. SemoRebuli iqna saqarTve-
los realobisTvis sruliad axali instituti – arbitraJis mier miRebuli gadawyve-
tilebis cnoba da aRsasruleblad miqceva sasamarTlos mier. amiT saarbitraJo ga-
dawyvetileba sasamarTlos kontrols daeqvemdebara da kiTxva – unda ganaxorcie-
los Tu ara saarbitraJo gadawyvetilebaze kontroli sasamarTlom, Seicvala kiTx-
viT – rogor da ra farglebSi unda ganaxorcielos es?

3. saarbitraJo gadawyvetilebis „nacionaloba“

cnobilia, rom saarbitraJo kanonmdeblobis harmonizacia samma ZiriTadma do-
kumentma uzrunvelyo: 1. 1958 wlis konvencia ucxouri saarbitraJo gadawyvetilebe-
bis cnobisa da aRsrulebis Sesaxeb (niu-iorkis konvencia), 2. 1976 wlis UNCITRAL-is
saarbitraJo wesebi, romelic sabolood iqca 3. 1985 wlis UNCITRAL-is modelur ka-
nonad, Zalian ambiciuri mizniT: harmonizaciaSi daxmareboda arsebul nacionalur
saarbitraJo kanonebs da SemzRudveli Taviseburebebi minimumamde Seemcirebina.5

modeluri kanonis mniSvneloba Seufasebelia, gansakuTrebiT mas Semdeg, rac Ta-
namedrove konsesusis sagani gaxda saarbitraJo gadawyvetilebebis kontrolis gan-
xorcieleba im qveynis sasamarTlos mier sadac aris saarbitraJo situs (ganxilvis ad-
gili).6 kontrolis principebi, romlebic modelur kanonSi Caido warmoadgens globa-
luri SeTanxmebis nawils sasurvel balansze – saarbitraJo gadawyvetilebis  fina-

1 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 21.
2 Madsen F., Commercial Arbitration in Sweden, A commentary on the Arbitration Act (1999:116) and  the Rules

of the Arbitration Institute of the Stokholm Chamber of Commerce; ~Jure Förlag AB~, 1st ed., Stokholm, 2004,
40.

3 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi, (SedarebiTi analizi)
sadisertacio naSromi, Tb., 2008, 74.

4 Madsen F., Commercial Arbitration in Sweden, A commentary to the arbitration Act and the Rules of the
Arbitration Institute of the Stockholm Chamber of Commerce, 3rd ed., New-York, 2007, 343.

5 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 132,
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

6 Zeiler G., Steindl B., The New Austrian Arbitration Law 5 (2006). – modeluri kanoni Seadares: “great
flattener […]. However, not the entire world has been flattened.There are great plains as well as rocky
mountains. The plains exist where the Model Law has been introduced – steep mountains remain where it is not
the case.”
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lurobasa da srulyofils Soris.1 saarbitraJo gadawyvetileba mis saboloo aRsru-
lebamde gadis garkveul tests, romelic mis formalur Semowmebas gulisxmobs. saar-
bitraJo gadawyvetilebis gauqmeba da cnobasa da aRsrulebaze uaris Tqma, swored ga-
dawyvetilebis kontrolis iseTi formebia, romelsac „arbitraJis Sesaxeb“ saqarTve-
los kanonic iTvaliswinebs. kanonmdebeli gauqmebas uqvemdebarebs saqarTveloSi gamo-
tanil saarbitraJo gadawyvetilebas, xolo cnobisa da aRsrulebis „testis“ gavla er-
Tnairad exeba rogorc saqarTveloSi, ise mis farglebs gareT gamotanil saarbitraJo
gadawyvetilebebs. Sesabamisad, aucilebelia dadgindes ra igulisxmeba maT miRma.

rogorc ukve araerTxel vaxseneT, 2010 wlamde moqmedi kanoni ar icnobda saar-
bitraJo gadawyvetilebebis diferenciacias maTi saxelmwifo kuTvnilebis mixedviT.
sxva viTarebaa am mxriv axal kanonSi „arbitraJis Sesaxeb“, romlis debulebebi bevrad
axloa saerTaSoriso standartebTan. axali kanoni ar ganasxvavebs saerTaSoriso da
ucxour saarbitraJo gadawyvetilebebs, metic, igi ar icnobs am cnebaTagan arc erTs.
2009 wlis kanoni, konkretuli sakiTxebidan gamomdinare, mijnavs „saqarTveloSi gamo-
tanil saarbitraJo gadawyvetilebebs“ axali samarTlebrivi kategoriisgan: „im qveynis
miuxedavad, sadac gamotanili iqna saarbitraJo gadawyvetileba“. Sesabamisad, „arbit-
raJis Sesaxeb“ kanoni uars ambobs ucxouri Tu saerTaSoriso saarbitraJo gadawyveti-
lebebis calke regulirebaze da cnobisa da AaRsrulebis sakiTxebs ganzogadebulad
awesrigebs.

inglisur samarTalSi saarbitraJo gadawyvetileba iTvleba Sida saarbitraJo ga-
dawyvetilebad Tu is gamotanilia inglisSi an mis sazRvrebs gareT, magram saarbitra-
Jo SeTanxmebis safuZvelze, romelic wesrigdeba inglisuri samarTliT. am definicii-
dan gamomdinareobs is, rom gadawyvetileba gamotanili inglisSi, arbitrantebs Soris,
romelTagan arcerTi ar aris gaerTianebuli samefos moqalaqe an rezidenti piri, ma-
inc iTvleba Sida saarbitraJo gadawyvetilebad. aseve, gadawyvetileba, romelic in-
gliss gareT iqna gamotanili arbitrantebs Soris, romelTagan erT-erTi Cveulebriv
aris inglisis rezidenti, aseve iTvleba Sida gadawyvetilebad, saarbitraJo SeTanxme-
bis inglisuri samarTliT mowesrigebidan gamomdinare.2

zogadad definiciebTan dakavSirebiT arsebobs mosazreba, rom pozitiuri saxiT
maTi ganmarteba misaRebi ar aris da aseTi cneba yovlismomcveli ver iqneba.3 samarTal-
mcodneobaSi ar arsebobda erTiani azri imis Sesaxeb, Tu ra niSan-Tvisebebi unda axasia-
Tebdes ucxour saarbitraJo gadawyvetilebas, ra aris nacionaluri saarbitraJo ga-
dawyvetilebisgan misi gamijvnis kriteriumi. saboloo jamSi, saarbitraJo gadawyveti-
lebis warmoSobis gansazRvrisTvis, gamoikveTa ori kriteriumi. pirveli procesua-
luri kriteriumia, romlis mixedviTac saarbitraJo gadawyvetilebis „nacionaloba“
dgindeba im saproceso garemos mixedviT, romelze dayrdnobiTac gadawyvetileba iqna
gamotanili. Cveulebriv lex loci arbitri gansazRvravda procedurul sakiTxebs. azri
mdgomareobs imaSi, rom ama Tu im saxelmwifosadmi saarbitraJo gadawyvetilebis mi-
kuTvneba xdeba saarbitraJo ganxilvaSi gamosayenebeli samarTlis mixedviT.

meore – teritoriuli kriteriumi,4 romelisTvisac mTavaria gadawyvetilebis
miRebis lokacia, adgili. am koncefciis Tanaxmad, saarbitraJo gadawyvetilebis sa-
xelmwifosadmi  mikuTvnebis sakiTxi ganisazRvreba saarbitraJo sasamarTlos geog-

1 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 133, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

2 Lew J.D.M., The Recognition and Enforcement of Arbitration Awards in England,  The International Lawyer,
Vol. 10, No. 3, 425-437, http://www.jstor.org/stable/40705300, [11/05/2013].

3 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 606.
4 qarTul iuridiul literaturaSi moxseniebulia, rogorc `adgilmdebareobis kriteri-

umi~ ix. goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo
gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2009, 37.
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rafiuli mdebareobiT anu procesis Catarebis (davis ganmxilveli tribunalis iuru-
diuli adgilsamyofeli) adgiliT. niu-iorkis konvencia ar Seicavs arcerT miTiTe-
bul kriteriums, modeluri kanoni ki teritoriulobis Teoriul „filosofias“
efuZneba.1 misma gavrcelebam, proceduruli kriteriumis marginalizacia gamoiwvia.2

Tumca, xangrZlivi periodis ganmavlobaSi, teritoriulobis Teoriis mimdevar
saxelmwifoebs Sorisac arsebobda azrTa sxvadasxvaoba im sakiTxTan mimarTebaSi, Tu
rogor unda dadgindes saarbitraJo sasamarTlos adgili. es Teoria, praqtikuli
TvalsazrisiT, ufro xelsayreli gamodga da nel-nela damkvidrda msoflios masSta-
biTac. germaniis federaciulma respublikamac, romelic didi xnis manZilze iyo sap-
roceso Teoriis mimdevari, 1996 wlis saarbitraJo samarTlis reformiT Secvala Ta-
visi midgoma da teritoriulobis koncefcia daamkvidra. amis mizezi, rogorc vTqviT,
saerTaSoriso savaWro arbitraJis Sesaxeb gaeros modelur kanonSi mdgomareobs, ro-
melic calsaxad teritoriulobis Teorias emyareba .amdenad, im saxelmwifoebmac,
romlebic saarbitraJo gadawyvetilebis kuTvnilebas saproceso koncefciis mixed-
viT axdendnen, miiRes ra gaeros modelur kanonze dafuZnebuli normatiuli aqtebi,
avtomaturad mxari dauWires teritoriulobis doqtrinas. aqedan gamomdinare, am
ori koncefciis momxreebs Soris davam azri dakarga da teritoriulobis Teoriis ga-
moyenebiT dResdReobiT TviT mxareebi gansazRvraven aris Tu ara saarbitraJo ga-
dawyvetileba romelime konkretul saxelmwifosTan mimarTebaSi ucxouri Tu nacio-
naluri.3

arsebobs saxelmwifoebi, sadac ori cneba – ucxouri da saerTaSoriso saarbitra-
Jo gadawyvetilebebi, erTmaneTisgan gamijnulia. rig qveynebSi, Cveuli terminebi – „Si-
da da ucxouri saarbitraJo gadawyvetilebebi“ naklebad ixmareba da gamoiyeneba samar-
Tlebrivi kategoriebi – „Sida da saerTaSoriso saarbitraJo gadawyvetilebebi“. Svei-
cariaSi saerTaSoriso saarbitraJo gadawyvetileba saxezea maSin, rodesac saqme gani-
xila saarbitraJo sasamarTlom Sveicariis teritoriaze da mxareTagan erT-erTs mainc
Tavisi sacxovrebeli adgili, iuridiuli misamarTi an Cveulebrivi adgilsamyofeli
Sveicariis konfederaciis farglebs gareT aqvs.

terminebis doneze gansxvaveba igrZnoba saerTaSoriso xelSekrulebebSic. maga-
liTad, niu-iorkis konvencia, rogorc amas misi dasaxelebidan naTlad vxedavT, awesri-
gebs ucxour saarbitraJo gadawyvetilebebTan dakavSirebul urTierTobebs, xolo

UNICITRAL-is modeluri kanoni vrceldeba saerTaSoriso saarbitraJo SeTanxmebebze.
kanonze momuSave jgufma uaryo safrangeTis kanonmdeblobis midgoma „saerTaSo-

risoobis“ kriteriumis mimarT, romelic Tvlis, rom arbitraJi saerTaSorisoa, roca
saarbitraJo ganxilva Seexeba saerTaSoriso vaWrobis interesebs. es midgoma uaryo-
fil iqna im motiviT, rom „interesis“ abstraqtuli kategoria SesaZloa gamxdariyo ab-
soluturad Tavisufali, SesaZloa urTierTgamomricxavi interperetaciis sagani im
saxelmwifoebis sasamarTloebisTvis, romlebic gaiziarebdnen modelur kanons.4

zogadad, arbitraJis saerTaSorisod miCnevisTvis, SesaZlebelia gamoyenebul iq-

nas ramdenime kriteriumi, rogorc calke aRebuli - individualurad an kombinirebu-
lad. pirveli, romelic Cveulebriv miRebulia qveynebSi, aris teritoriuli kriteri-
umi, rac gulisxmobs imas, rom qveynis teritoriis gareT ganxorcielebuli saarbit-

1 N ix. niu-iorkis konvenciis muxli V(1)(e), modeluri kanonis muxli 1(2).
2 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration  2010, 133, <http://papers.-

ssrn.com/sol3/papers.cfm?abstract_id=1615333>.
3 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo gada-

wyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2009, 42.
4 Sanders P., The Work of UNICITRAL on Arbitration and Conciliation, second expanded edition, 58. cit:

cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 610.
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raJo warmoeba iTvleba saerTaSorisod.1 meore kriteriumi moiTxovs davis bunebis,
xasiaTis Semowmebas, Sesabamisad, arbitraJi saerTaSorisoa, Tu saqmis interesi saer-
TaSoriso vaWrobas  ukavSirdeba. Semdgomi kriteriumi aqcents akeTebs mxareze, ker-
Zod aucilebelia dadgindes mxaris moqalaqeoba an mudmivi sacxovrebeli adgili
ucxoeTSi (party’s nationality or domicile abroad), raTa arbitraJi CaiTvalos saerTaSori-
sod. aseve, arbitraJis saerTaSorisod miCnevis erT-erTi safuZvelia samarTali, ro-
melic arCeulia saarbitraJo ganxilvisTvis. magaliTad, sasamarTloebi indoeTSi, mi-
iCneven, rom gadawyvetileba, romelic gamotanil iqna sazRvargareT, SesaZlebelia
CaiTvalos indoeTis gadawyvetilebad, Tu mxareTa SeTanxmebiT davis ganxilva daeq-
vemdebareba indoeTis saarbitraJo aqtiT dadgenil normebs.2

modeluri kanonis pirveli muxlis mesame punqti gvTavazobs obieqturi (davis
saerTaSoriso xasiaTi) da subieqturi (ucxoeTis moqalaqeobis an mudmivi sacxovre-
beli adgilis) kriteriumebis kombinacias. eWvgareSea, rom modeluri kanonis sistema
moqnili da efeqturia davis saerTaSoriso xasiaTis gansazRvrisTvis, amasTan, igi Se-
icavs koliziur normebs, romlebic uzrunvelyofen samarTlis subieqtebis konkre-
tuli sistemisadmi kavSiris gansazRvris SesaZleblobas.3 globalurad Tu SevxedavT,
saerTaSoriso da Sida arbitraJebi, ZiriTadad, gaimijneba imiT, rom pirveli Seicavs
saxelmwifos sazRvris kveTis elements.4

Aamdenad, saerTaSoriso saarbitraJo gadawyvetileba erTgvar Sualedur cnebad
gvevlineba nacionalur da ucxour saarbitraJo gadawyvetilebebs Soris. is gulis-
xmobs rogorc Sidasaxelmwifoebrivi, ise ucxouri elementis monawileobas. cnobisa
da aRsrulebis stadiaze saerTaSoriso saarbitraJo gadawyvetilebebis samarTleb-
rivad gaTanabreba imave xasiaTis ucxour aqtebTan ar niSnavs maT srul denacionali-
zacias.

aqedan gamomdinare, UNCITRAL-is modeluri kanonis normebis mixedviT gamotani-
li saerTaSoriso saarbitraJo gadawyvetilebebic cnobasa da aRsrulebadad miqce-
vas eqvemdebareba. es movlena rigi specialistebis mier uaryofiT da regresul nabi-
jad fasdeba5, Tu adre mxolod ucxouri saarbitraJo gadawyvetilebebi saWiroeb-
dnen cnobas, dResdReobiT safrangeTis samoqalaqo saproceso kodeqsis me-6 nawili
modeluri kanonis normebis Sesabamisad iTxovs, rom safrangeTis teritoriaze gamo-
tanili saerTaSoriso saarbitraJo gadawyvetilebebi cnobis proceduras daeqvamde-
baron, raTa am qveyanaSi samarTlebrivi Sedegebi gamoiwvion6.

saqarTvelos axlma kanonma „arbitraJis Sesaxeb“ uari Tqva saarbitraJo gadawy-
vetilebis gamotanis adgilis dakonkretebaze. rTuli sakiTxia, saWiroa Tu ara „ar-
bitraJis Sesaxeb“ kanonis teqstSi saerTaSoriso da ucxour saarbitraJo gadawyveti-
lebebs Soris gansxvavebis dafiqsireba. sakiTxis gadaWarbebul samarTlebriv regla-
mentaciam metwilad Teoriuli datvirTva miiRo da, SesaZloa, damatebiTi sirTulee-
bi Seqmnas.

1 Brazilian Arbitration Act of 1996, 34. aseve, UK Arbitration Act of 1996, 2(1), 3.
2 Oil and Natural Gas Commission v. Western Co of North America, in Tweeddale A., Tweeddale K., Arbitration

of Commercial Disputes, 2007, 49.
3 Lew J., Mistelis L., Kröll S., Comparative International Commercial Arbitration, Kluwer Law International, 2003,

61.
4 Blackaby N., Partasides C., Redfern A.., Hunter M.., Redfern and Hunter on International Arbitration, 5th ed.,

2009, 8.
5 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo gada-

wyvetilebebis aRsruleba,sadisertacio naSromi, Tb., 2009 41.
6 Sead. Calavros, das UNCITRAL – Modellgesetz über die internationale Handelsschiedsgerichtsbarkeit, 1988,

173. citirebulia: goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri
saarbitraJo gadawyvetilebebis aRsruleba,sadisertacio naSromi, Tb., 2009, 41.



204

kanonmdeblis marTebul midgomad unda miviCnioT is garemoeba, rom igi identur
samarTlebriv reJims awesebs rogorc saqarTveloSi, ise mis farglebs gareT gamotani-
li saarbitraJo gadawyvetilebebis mimarT cnobisa da aRsrulebis TvalsazrisiT. amiT
iziarebs niu-irkis konvenciis me-3 muxlis danawess, romlis mixedviT, im saarbitraJo
gadawyvetilebaTa cnobisa da aRsrulebis mimarT, romelebisTvisac gamoiyeneba kon-
vencia, ar SeiZleba gamoyenebul iqnes arsebiTad ufro mZime pirobebi an ufro maRali
gadasaxadebi, vidre dawesebulia Sida saarbitraJo gadawyvetilebebis cnobisa da aR-
srulebisTvis. magaliTisTvis, kanadis uzenaesma sasamarTlom ganmarta, rom niu-ior-
kis konvenciis me-3 muxlis farglebSi, arcerT kanadis provincias ar SeuZlia saerTa-
Soriso saarbitraJo gadawyvetilebis cnobisa da aRsrulebisTvis imaze moklevadiani
drois limitis daweseba, vidre Sida saarbitraJo gadawyvetilebis cnobisa da aRsru-
lebisTvis dawesebuli udidesi drois limitia kanadis mTels teritoriaze.1

yovelive zemoaRniSnulidan gamomdinare, saqarTvelos kanonmdeblobiT, saxeze
gvaqvs saqarTveloSi da saqarTvelos farglebs gareT gamotanili saarbitraJo ga-
dawyvetilebis kriteriumebi. aRniSnuli dayofis Sedegad saarbitraJo gadawyveti-
lebi  sxvadasxva instanciis sasamarTlo kontrolis gansxvavebuli meqanizmebis obi-
eqtad iqcevian.

4. saarbitraJo gadawyvetilebis gasaCivreba da gauqmeba

4.1. saarbitraJo gadawyvetilebis gasaCivrebis da gauqmebis arsi

sasamarTlosadmi mimarTvis ufleba saqarTvelos konstituciiTa da adamianis
uflebaTa evropuli konvenciiT garantirebuli erT-erTi umniSvnelovanesi ufleba-
a.2 yvelas SeuZlia moiTxovos misi saqmis ganxilva samarTliani da miukerZoebeli sa-
samarTlos mier.3 amave dros, arbitraJis mier davis ganxilva da gadawyveta gamoricx-
avs sasamarTlos mier amave davaze gadawyvetilebis miRebas. samoqalaqo samarTleb-
rivi urTierTobis ZiriTadi pricipebidan gamomdinare, mxareebi Tavad axdenen maT-
Tvis miniWebuli uflebis SezRudvas da davis ganmxilvel organod irCeven arbit-
raJs, saarbitraJo warmoebac mTlianad mxareTa avtonomiurobis princips efuZneba.
„arbitraJis Sesaxeb“ saqarTvelos kanonis me-8 muxlis mixedviT „saarbitraJo SeTan-
xmeba aris SeTanxmeba, romliTac mxareebi Tanxmdebian, gansaxilvelad gadascen ar-
bitraJs yvela an zogierTi dava, romelic warmoiSva an SeiZleba warmoiSvas maT Soris
ama Tu im saxelSekrulebo an sxva samarTlebrivi urTerTobidan gamomdinare“. igi gu-
lisxmobs mxareTa mier gamoxatuli nebis safuZvelze, davis arsebiTad gadawyvetis
kompetenciis arbitraJisTvis gadacemas. swored im faqtoris gamo, rom davis saar-
bitraJo ganxilvisadmi daqvemdebareba ganapirobebulia mxareTa Soris saarbitraJo
SeTanxmebis arsebobiT, davis arbitraJis mier ganxilva ar SeiZleba miCneuli iqnas

mxaris konstituciuri uflebis - samarTliani sasamarTlos uflebis SezRudvad.4

1 Supreme Court of Canada, 20 May 2010 (Yugraneft Corporation v. Rexx Management Corporation) Yearbook
Commercial Arbitration XXXV, 2010,  343- 345 (Canada no. 31) cit. Sanders P., ICCA’S Guide To The
Interpretation of the 1958 New York Convention: A Handbook For  Judges, Published by the International
Council for Commercial Arbitration, Hague, 2011, 70, <www.arbitration-icca.org>.

2 saqarTvelos konstitucia, Tavi II muxli 42; adamianis uflebaTa da ZiriTad Tavisuf-
lebaTa dacvis evropuli konvencia, muxli 6.

3 kublaSvili k., saqarTvelos konstituciis komentarebi (adamianis ZiriTadi uflebebi da
Tavisuflebebi) izoria l., korkelia k., kublaSvili k., xubua g., Tb., 2005, 363.

4 adamianis uflebaTa evropuli sasamarTlos praqtika: 1962 wels ar dakmayofilda ger-
maneli maswavleblis moTxovna, saqme ganixila sasamarTlos adamianis uflebaTa evropuli
konvenciis me-6 muxlis miTiTebiT, miuxedavad imisa, rom xelSekruleba Seicavda saar-
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davis arbitraJisaTvis gadacemiT sasamarTlo kargavs iurisdiqcias arsebul dava-
ze,1 Tumca es ar niSnavs saarbitraJo ganxilvis sworad warmarTvaSi sasamarTlos rolis
srul uaryofas.2 „arbitraJis Sesaxeb“ saqarTvelos kanonis me-6 muxlis meore punqtis

Tanaxmad „dauSvebelia am kanoniT gaTvaliswinebul samarTlebriv urTierTobebSi sasa-
marTlos raime saxiT Careva, garda im SemTxvevebisa, rodesac es am kanoniT pirdapir aris
gaTvaliswinebuli“.

kanoniT pirdapir gaTvaliswinebuli, sasamarTlos Carevis naTeli magaliTia aR-
niSnuli kanonis 42-e muxli, romelic  modeluri kanonis 34-e muxlis Sesabamisad, mxares
aZlevs saarbitraJo gadawyvetilebis gasaCivrebis SesaZleblobas da kanoniT zustad ga-
werili safuZvlebis arsebobis SemTxvevaSi, sasamarTlos aRWurvavs saarbitraJo ga-
dawyvetilebis gauqmebis uflebamosilebiT.

erTi mxriv, arbitraJis mTavari idea mdgomareobs imaSi, rom mxareebi xelSekrule-
biT Tanxmdebian maT Soris warmoSobili dava gansaxilvelad gadascen mesame mxares – ar-
bitraJs, rac maT Tavidan aaridebs saxelmwifos sistemaSi arsebul sasamarTlo ganxil-
vebsa da procedurebs.3 Mmeore mxriv, iuridiul doqtrinaSi, zogadi principebis mixed-
viT, sasamarTloSi gadawyvetilebis gasaCivreba gulisxmobs gadawyvetilebis kanoniere-
bis da dasabuTebulobis Semowmebas, saxelmwifos materialuri da saproceso kanonmdeb-
lobis mixedviT. am faqtorebis gaTvaliswinebiT, Cndeba kiTxva, Tu saarbitraJo ganxil-
vis umTavres xibls sasamarTlosadmi mimarTvisgan Tavis arideba, davis swrafi, efeqtu-
ri da droSi naklebad gawelili procesi warmoadgens, ratom uSvebs kanonmdebloba sa-
arbitraJo gadawyvetilebis sasamarTloSi gasaCivrebis SesaZleblobas? ra igulisxmeba
gasaCivrebis cnebaSi da ra saxiT ereva sasamarTlo xelisufleba ukve gamotanili saar-
bitraJo gadawyvetilebis formalur da Sinaarsobriv mxareSi?

modeluri kanonis 34-e muxlis pirveli punqti calsaxad gansazRvravs, rom saar-
bitraJo gadawyvetilebis sasamarTloSi gasaCivreba SesaZlebelia mxolod misi gauqme-
bis moTxovnis Sesaxeb Suamdgomlobis Setanis gziT. am dros sasamarTlos ar aqvs ufleba
imsjelos saarbitraJo ganxilvis saganTan dakavSirebul faqtobriv garemoebebze, ar Se-
uZlia Secvalos arbitraJis gadawyvetileba an gamoitanos axali gadawyvetileba“.4 Sesa-
bamisad, calsaxaa, rom saarbitraJo gadawyvetilebis gasaCivrebis instituti ar Seicavs
`gasaCivrebis“ cnebiT mocul – kanonierebisa da dasabuTebulobis Semowmebis elemen-
tebs, amdenad ar warmoadgens gasaCivrebas misi klasikuri gagebiT da mxolod da mxolod
gulisxmobs gadawyvetilebis gauqmebis SesaZleblobas, kanonmdeblobiT zustad gan-
sazRvruli winapirobebis arsebobis SemTxvevaSi5.

bitraJo SeTanxmebas. sasamarTlom ganmarta, rom saarbitraJo ganxilva da saarbitraJo
SeTanxmebis dadebaze valdebuli aravin ar aris. Sesabamisad, saarbitraJo SeTanxmebis da-
debisas saxelmwifo sasamarTloebis kompetenciis gamoricxviT aravis ufleba ar
izRudeba misi nebis sawinaaRmdegod. (Distler W., Private Schiedsgerichtbarkeit und Verfassung, Eine
rechtsvergleichende Untersuchung zum deutschen und englischen Recht, Frankfurt am Main, 2000, 90-91. –
citirebulia: cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 63).

2. Suovaniemi vs. Finland saqmeze 1999 wels miuTiTa `ar SeiZleba arsebobdes eWvi, rom
adamianis uflebaTa evropuli konvenciis me-6 muxlis Tanaxmad sasamarTlo ganxilvaze
sakuTari surviliT uaris Tqma principSi dasaSvebia. amave dros, aseTi uari ar unda iqnes
ganxiluli, rogorc yvela im uflebaze absoluturi uaris Tqma, romelsac iTvaliswinebs
es muxli. aseTi uaris Tqma SeiZleba, roca es „dasaSvebad“ SeiZleba iqnes miCneuli.
garkveul uflebebTan mimarTebaSi es SeiZleba dasaSvebi iyos an sxva uflebebTan
mimarTebaSi arc iyos dasaSvebi, ASA Bulletin, Volume 23, No 1, Kluwer Law International, 2005, 214.

1 Wallgren C., ADR and Business, ICC Publication No. 963, 2006, 30.
2 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 231.
3 Heuman L., Abitration Law of Sweden: Practice and Procedure, Juris Publishing, Inc, 2003, 1.
4 cercvaZe გ., saerTaSoriso arbitraJi, Tb., 2012, 23.
5 SeniSvna: saarbitraJo gadawyvetilebis gauqmebis safuZvlebi zustad emTxveva saar-

bitraJo gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis safuZvlebs da TiToeuli
maTgani ganxiluli iqneba Semdgom TavebSi.
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modeluri kanonis msgavsad, „arbitraJis Sesaxeb“ saqarTvelos kanoni iTvaliswi-
nebs mxolod gadawyvetilebis gauqmebis SesaZleblobas. qarTuli kanonmdebloba ar gan-
sazRvravs calke regulirebas gadawyvetilebis baTilad cnobis, anulirebis da a.S. in-
stitutebisTvis. gansxvavebiT SvedeTisgan, sadac saarbitraJo gadawyvetilebis baTi-
loba gamijnulia saarbitraJo gadawyvetilebis gauqmebisgan. maT gansxvavebuli safuZ-
vlebi aqvT da sxvadasxva samarTlebriv SedegTan arian dakavSirebuli.1

rogorc aRiniSna, saqarTvelos 2009 wlis 19 ivnisis kanoni „arbitraJis Sesaxeb“, Se-

sabamisobaSia saerTaSoriso komerciuli arbitraJis Sesaxeb UNICITRAL-ის modelur ka-
nonTan. amdenad, logikuria, rom arbitraJis Sesaxeb saqarTvelos kanonis 42-e da 43-e
muxlebSi gawerili saarbitraJo gadawyvetilebis gasaCivrebisa da gauqmebis arsi da sa-
fuZvlebi emTxveva modeluri kanonis 34-e muxlis Sinaarss. amasTan, „arbitraJis Sesa-
xeb“ kanonis Sesabamisad, cvlilebebi Sevida saqarTvelos samoqalaqo saproceso ko-
deqsSi, kerZod, 2009 wlis 19 ivniss am kodeqss daemata meSvide prima kari „sasamar-
Tlos monawileoba saarbitraJo ganxilvasa da saarbitraJo gadawyvetilebis aRsru-
lebaSi“. samoqalaqo saproceso kodeqsis Sesabamisi normebiT gansazRvrulia sasamar-
Tlos (rogorc pirveli instanciis, aseve saapelacio da sakasacio sasamarTloebis)
uflebamosilebebi saarbitraJo warmoebasTan dakavSirebul sakiTxebze, razec deta-
lurad qvemoT visaubrebT.

4.2. saarbitraJo gadawyvetilebis gauqmebis procedura

4.2.1 sasamarTlos kompetencia

„arbitraJis Sesaxeb“ saqarTvelos kanonis 39-e muxlis me-4 punqtis Tanaxmad, ar-
bitraJis mier gamotanili gadawyvetileba ZalaSi Sedis misi gamotanis momentidan.
Tumca, arbitrebis mier saboloo da mxareTaTvis savaldebulo saarbitraJo gadawy-
vetilebis gamotana „ambis dasasruli“ jer kidev ar aris. Sesabamisi safuZvlebis ar-
sebobis SemTxvevaSi, mxares2 aqvs ufleba moixovos, am gadawyvetilebis aRsrulebaze

uaris Tqma an misi gauqmeba, „im qveynis kompetenturi organos mier, romelSic an rom-
lis samarTliTac gamotanil iqna es gadawyvetileba.“3

`arbitraJis Sesaxeb~ saqarTvelos kanonis 42-e muxlis pirveli punqti gansazR-
vravs sasamarTlos uflebamosilebas (aRsaniSnavia, rom ara valdebulebas)4, gaauqmos
saqarTveloSi gamotanili saarbitraJo gadawyvetileba. amave kanonis meore muxlis
pirveli punqtis mixedviT, aRniSnuli uflebamosileba Sedis saapelacio sasamar-
Tlos kompetenciaSi,5 amdenad, saarbitraJo gadawyvetilebis gauqmebis gansjadobaze
uflebamosil organoebs Tbilisisa da quTaisis saapelacio sasamarTloebi warmo-
adgenen.

modeluri kanonis Tanaxmad (34-e muxlis I punqti), saarbitraJo gadawyvetilebis
gasaCivreba sasamarTloSi SesaZlebelia mxolod misi gauqmebis Sesaxeb Suamdgomlo-

1 Sead. Madsen F., Commercial Arbitration in Sweden, A commentary on the Arbitration Act, 1999, 116. and the Rules
of Arbitration Institute of the Stockholm Chamber of Commerce, Stockholm, 2004, 237, 238, 251, 244,
citirebulia: cercvaZe g., saerTaSoriso arbitraJi, gamomcemloba „meridiani“, Tb., 2012, 626.

2 gadawyvetilebis gauqmeba SesaZloa moiTxovos mxolod mxarem. Mmesame pirebi, romlebic ar
monawileoben saarbitraJo ganxilvaSi ver mimarTaven am saSualebas. ix. Setting Aside an Arbitral
Award (with a reference of recent judgments of the Italian Court of Cassation); Italian Court of cassation, section I, 28-
05-2003 n8545, <http://www.arbitration-icca.org/media/0/12571318617080/bernini_setting_aside.pdf>.

3 New York Convention 1958, article V (1)(e).
4 Sead. Paulsson J., May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 1998.
5 Sead. samoqalaqo saproceso kodeqsi, muxli 35613, `z~ qvepunqti.
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bis Setanis gziT. aRsaniSnavia, rom kanoni iZleva mxolod Suamdgomlobis da ara sar-
Celis wardgenis SesaZleblobas, rac migvaniSnebs, rom am SemTxvevaSi saqme ar SeiZle-
ba gvqondes Cveulebriv sasarCelo warmoebasTan.1 aRniSnuli miniSneba, 1997 wlis ker-
Zo arbitraJis Sesaxeb kanonisgan gansxvavebiT, gaTvaliswinebulia dRes moqmed ka-
nonmdeblobaSic. „arbitraJis Sesaxeb“ saqarTvelos kanoniT gansazRvruli safuZ-
vliT saarbitraJo gadawyvetilebis gasaCivreba xdeba saapelacio sasamarTloSi sa-
Civris Setanis gziT da ganxilva eqvemdebareba gansakuTrebul warmoebas.2

sasamarTlos kompetenciis farglebze saubrisas, sainteresoa germanuli ZPO-s
1062(2) muxlis danawesi, romlis mixedviTac germaniis sasamarTloebs aqvT kompeten-
cia gaauqmon gadawyvetileba maSinac ki, roca is ar aris gamotanili germaniaSi. am
SemTxvevaSi kompetencia emyareba mopasuxe mxaris mudmivi sacxovrebeli adgilis an
qonebis adgilsamyofels.3 msgavs gamonaklisebs saqarTvelos kanoni „arbitraJis Se-
saxeb“ ar Seicavs, is erTmniSvnelovnad gansazRvravs saqarTveloSi gamotanili saar-
bitraJo gadawyvetilebis gauqmebis SesaZleblobas.

4.2.2. drois limiti

drois mokle monakveTSi mxarisTvis saboloo Sedegis dadgoma saerTaSoriso
komerciuli arbitraJis erT-erTi dadebiTi maxasiaTebeli niSania. vfiqrobT, amitom,
mxaris mier saarbitraJo gadawyvetilebis gauqmebis moTxovna aucileblad droSi
SezRuduli procesia. Tu mxare dadgenil vadas gauSvebs, mas erTmeva gasaCivrebis da,
Sesabamisad, sasamarTlos mier gadawyvetilebis gauqmebis SesaZlebloba. gasaCivre-
bis vadis dena yovelTvis iwyeba gansazRvruli obieqturi momentidan, magaliTad,
rogoric aris gadawyvetilebis mxarisTvis Cabarebis dro. vada saSualod meryeobs 28
dRidan (britaneTSi) eqvs Tvemde (CineTSi).4 modeluri kanoni da nacionaluri kanon-
mdeblobebis umravlesoba sadRac SuaSia, gadawyvetilebis gasaCivrebis samTviani va-
diT, romlis denac iwyeba mxareebisTvis gadawyvetilebis Cabarebis dRidan.5

saqarTvelos kanonic awesebs gasaCivrebis vadas. saapelacio sasamarTlos  mxa-
rem saCivari saarbitraJo gadawyvetilebis gauqmebis moTxovniT  unda warudginos
mxareTaTvis gadawyvetilebis Cabarebidan 90 dRis ganmavlobaSi.6 Tavis mxriv, sasa-
marTlo valdebulia saCivari ganixilos da gamoitanos gadawyvetileba gancxadebis
warmoebaSi miRebidan 30 dRis vadaSi. mas ufleba aqvs SeaCeros gadawyvetilebis gauq-
mebis ganxilva, ara umetes gancxadebis warmoebaSi miRebidan 30 dRis vadiT, raTa ar-
bitraJs mieces saSualeba, ganaaxlos ganxilva, gadawyvetilebis gauqmebis safuZvlis
aRmosafxvrelad.7

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 623.
2 saqarTvelos uzenaesi sasamarTlos 2012 wlis 25 seqtembris gadawyvetileba saqmeze №as-

1246-1175-2012.
3 “If the place of arbitration in the cases referred to in subsection 1, no. 2, first alternative, nos. 3 and 4 is not in

Germany, competence lies with the Higher Regional Court) where the party opposing the application has his
place of business or place of habitual residence, or where assets of that party or the property in dispute or
affected by the measure is located, failing which the Berlin Higher Regional Court (Kammergericht) shall be
competent.”

4 Chinese Arbitration Law, 59, <http://eguides.cmslegal.com/pdf/arbitration_volume_I/CMS%20GtA_Vol%20I_-
CHINA.pdf>.

5 ix. modeluri kanoni, 34(3). sxvadasxva nacionaluri samarTali gansxvavebul moments gan-
sazRvraven vadis denis dasawyisad, mag., inglisSi aseTad miCneulia bolo xelmoweris
dafiqsirebis dro.

6 saqarTvelos kanoni arbitraJis Sesaxeb, 42(2).
7 saqarTvelos samoqalaqo saproceso kodeqsi, 35624.
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4.3. saarbitraJo gadawyvetilebis gauqmebis ganxilvis Sedegi

rogorc aRvniSneT, Sesabamisi safuZvlebis arsebobis SemTxvevaSi, mxaris saCiv-
ris safuZvelze, gauqmebas eqvemdebareba saqarTveloSi gamotanili saarbitraJo ga-
dawyvetileba.

zogadi mosazrebiT, kompetenturi sasamarTlo, romelSic mxare moiTxovs saar-
bitraJo gadawvetilebis gauqmebas, SesaZloa mivides sxvadasxva gadawyvetilebamde:
gaauqmos saarbitraJo gadawyvetileba, uari Tqvas gadawyvetilebis gauqmebaze da Za-
laSi datovos igi, gaauqmos gadawyvetileba mTlianad an nawilobriv, an SeaCeros ga-
dawyvetilebis gauqmebis ganxilva da neba darTos arbitrebs miiRon zomebi, romle-
bic aRmofxvris gadawyvetilebis gauqmebis safuZvlebs.

Ggadawyvetilebis gauqmebaze uaris Tqma niSnavs, rom aRniSnul gadawyvetilebas,
im qveyanaSi, romelSic gauqmebebis Sesaxeb moTxovna ar dakmayofilda, ar unda Seeq-
mnas problema aRsrulebis etapze. Aaseve,MaseTi gadawyvetilebis aRsrulebis perspeq-
tiva sxva samarTlebriv sivrceSic izrdeba, Tu mis gauqmebaze uari Tqva modeluri
kanonis iurisdiqciis mqone qveynis sasamarTlom, vinaidan niu-iorkis konvencia ga-
dawyvetilebis cnobasa da aRsrulebaze uaris identur safuZvlebs awesebs. amdenad,
Tu gadawyvetileba gauqmebas ar daeqvemdebara modeluri kanonis Sesabamisi qveynis
Sida samarTliT, igi TiTqos cnobadi da aRsrulebadi unda iyos sxva qveyanaSic.

Tumca, yuradsaRebia Semdegi faqtori: gauqmebis ganxilvisas sasamarTlo ga-
dawyvetilebas ikvlevs da ixilavs misi qveynis samarTlis principebze dayrdnobiT,
magaliTad, sajaro wesrigTan mimarTebaSi, maSin roca ucxo qveynis sasamarTlo ro-
melmac unda cnos es gadawyvetileba SesaZloa eyrdnobodes sruliad sxva standar-
tebs. Aamdenad, SesaZlebelia erTi qveynis samarTlisTvis misaRebi, meorisTvis miuRe-
beli da, Sesabamisad, cnobaze uaris Tqmis safuZveli aRmoCndes. Amdenad, saarbitraJo
gadawyvetilebis gauqmebaze uari, vfiqrob avtomaturad mis nebismier sxva saxelmwi-
foSi cnobis garantias ar iZleva.1

gadawyvetilebis gauqmebis Sesaxeb mxaris saCivris dakmayofilebis SemTxvevaSi,
saapelacio sasamarTlos gamoaqvs gadawyvetileba saarbitraJo gadawyvetilebis ga-
uqmebis Sesaxeb.

Ggadawyvetilebis gauqmebis Semdgom, normalur viTarebaSi ori ZiriTadi sa-
kiTxi dgeba dRis wesrigSi, pirveli: gadawyvetilebis gauqmeba „aRadgens“ sasamar-

Tlos gansjadobas saqmeze Tu arbitraJs aZlevs meore „Sanss“ gadawyvitos mxareebs
Soris arsebuli dava? Dda meore – ra aris gadawyvetilebis gauqmebis konkretuli Se-
degi da ra mniSvneloba aqvs gauqmebas qveynis gareT, sxva qveynebis iurisdiqciaSi?

saarbitraJo gadawyvetilebis gauqmeba warmoSobs dilemas: gulisxmobs Tu ara
gauqmeba, saqmis kvlav arbitrebisaTvis dabrunebas, Tu maTi misia amoiwura maSin, ro-
ca gamoitanes pirveli gadawyvetileba?

midgoma, rom arbitrebis uflebamosileba mTavrdeba gadawyvetilebaze xelmo-
weris momentidan, ramdenime praqtikul problemas warmoSobs, saxeldobr: mravali
qveynis nacionaluri kanonmdeblobiT gaTvaliswinebulia, rom arbitrebma SesaZloa
ex officio an sasamarTlos davalebiT gamoasworon gadawyvetilebaSi arsebuli Secdome-
bi an gadaxedon mis konkretul aspeqtebs. Tu arbitrebi iqnebian functus officio2 gadawy-

1 SeniSvna: Ggauqmebuli gadawyvetilebis aRsrulebis sakiTxi ganxilulia statiis 7.2 TavSi.
2 “Having fulfilled the function, discharged the office, or accomplished the purpose, and therefore of no further

force or authority. Applied to an officer whose term has expired, and who has consequently no further official
authority; and also to an instrument, power, agency, etc. which has fulfilled the purpose of its creation, and is
therefore of no further virtue or effect”, The Law Dictionary Featuring Black's Law Dictionary Free Online Legal
Dictionary 2nd ed., <http://thelawdictionary.org/functus-officio/#ixzz2XuMYAoRv>.
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vetilebis gamotanis Semdgom, maT ar eqnebaT gadawyvetilebaSi, naxsenebi Sesworebe-
bis Setanis ufleba. „arbitraJis Sesaxeb“ saqarTvelos kanonis 41-e muxli SesaZle-
bels xdis saarbitraJo gadawyvetilebis Sesworebasa da damatebiTi saarbitraJo ga-
dawyvetilebis miRebas Tu mxareTa SeTanxmebiT sxva ram ar aris gaTvaliswinebuli.
aseTi intervenciis daSvebis mTavari mizani saarbitraJo gadawyvetilebis gauqmebis
prevencia da proceduruli efeqturobis uzrunvelyofaa.1

zogierTi qveynis erovnuli kanonmdeblobiT, arbitraJs aqvs mxolod erTi „cda“
gamoitanos gadawyvetileba. Tu es gadawyvetileba gauqmebas daeqvemdebara, iurisdiqcia
davaze gadadis sasamarTlos xelSi.2 amasTan, zogierTi qveynis samarTliT gauqmebas ase-
Ti Sedegi ar mosdevs, piriqiT, saqme ukan ubrundeba arbitraJs, Tu gadawyvetilebis ga-
uqmebis safuZveli ar aris saarbitraJo SeTanxmebis baTiloba. Aamas naTlad miuTiTebs,
magaliTad, serbeTis da xorvatiis saarbitraJo samarTali da erTaderTi gamonaklisi am
situaciidan aris maSin, roca saarbitraJo SeTanxmebaSi CamoTvlilia arbitrTa saxele-
bi, aseT SemTxvevaSi gauqmeba abrunebs saqmes sasamarTloSi.3

germanuli ZPO-s Tanaxmad, gauqmebis Sedegi – saarbitraJo ganxilvis meore raun-
dis dawyebas niSnavs.4 arbitrebisTvis saqmis ukan dabrunebas uzrunvelyofs aseve av-
striis ZPO-s 611(5) muxli, Tumca, ambobs, rom „gadawyvetilebis gauqmebis procedura
gavlenas ar axdens saarbitraJo gadawyvetilebis iuridiul Zalaze. Tu saarbitraJo ga-
dawyvetileba erTsa da imave saganze orjer iqna gauqmebuli, sasamarTlo, mxaris moTx-
ovnis safuZvelze, gamoacxadebs saarbitraJo SeTanxmebas Zaladakargulad am davis sa-
ganTan mimarTebiT.“5

saqarTvelos kanoni „arbitraJis Sesaxeb“ dums aRniSnul sakiTxTan dakavSirebiT,
Sesabamisad, Riad gvrCeba kiTxva gadawyvetilebis gauqmeba „aRadgens“ sasamarTlos gan-

sjadobas saqmeze Tu arbitraJs aZlevs meore „Sanss“ gadawyvitos mxareebs Soris arsebu-
li dava. safuZvels moklebuli ar unda iyos mosazreba, rom zemoaRniSnuli qveynebis
msgavsad, saqarTvelos kanonmdeblobamac moawesrigos aRniSnuli sakiTxi, raTa Tavidan
aviciloT qaoturi da urTierTgamomricxavi praqtika.

rac Seexeba sakiTxs Tu ra aris gadawyvetilebis gauqmebis konkretuli Sedegi da
ra mniSvneloba aqvs gauqmebas qveynis gareT, sxva qveynebis iurisdiqciaSi, ganxilul iq-
neba Semdgom TavSi, gauqmebuli gadawyvetilebis aRsrulebis sakiTxTan mimarTebaSi.

4.4. gauqmebis Sesaxeb sasamarTlos gadawyvetilebis gasaCivreba

zogadi midgomiT, saqarTvelos samoqalaqo saproceso kodeqsis 391-e muxlis
pirveli nawili iTvaliswinebs saapelacio sasamarTlos gadawyvetilebis gasaCivre-
bas sakasacio saCivriT mxareebis da damoukidebeli sasarCelo moTxovniT mesame pi-

1 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010 149, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

2 Netherlands Code of Civil Procedure, 1067, “Unless the parties have agreed otherwise, as soon as a decision
which has reversed the award has become final, the jurisdiction of the court shall revive“, <http://www.dutch-
civillaw.com/legislation/civilprocedure044.htm>.

3 Serbian Law on Arbitration, 63, <http://www.lexadin.nl/wlg/legis/nofr/eur/lxweser.htm#Arbitration Law>.
Croatian Law on Arbitration, 37, <http://www.vsrh.hr/CustomPages/Static/HRV/Files/Legislation__Law-Arbit-
ration-RC.pdf>.

4 germaniis ZPO, 1059(5), <http://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html>.
5 avstriis ZPO, 611(5). “The setting aside of the arbitral award does not affect the validity of the underlying

arbitration agreement. Where an arbitral award on the same subject-matter has been finally set aside twice and if
a further arbitral award regarding that subject-matter is to be set aside, the court shall, upon request of a party,
concurrently declare the arbitration agreement to be invalid with respect to that subject-matter”, <http://arbit-
ration-austria.at/dokumente/OfficialCommentAustrianArbitrationAct2006.pdf>.
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rebis mier. sainteresoa vrceldeba Tu ara aRniSnuli norma saarbitraJo gadawyveti-
lebis gauqmebis Sesaxeb saapelacio sasamarTlos gadawyvetilebebze da dasaSvebia Tu
ara maTi gasaCivreba.

aRniSnulTan dakavSirebiT sainteresoa uzenaesi sasamarTlos ganmarteba erT-
erT saqmeze. gansaxilvel SemTxvevaSi mxarem, sakasacio saCivriT mosTxova Sps „r. q-
is“ mudmivmoqmedi kerZo arbitraJis 2008 wlis 26 setembris gadawyvetilebis gauqme-
bis Sesaxeb, quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis
13 ivnisis gadawyvetilebis gauqmeba. sakasacio sasamarTlom ganmarta, rom saapela-
cio sasamarTlos es gadawyvetileba sabolooa da igi ver gaxdeba sakasacio sasamar-
Tlos msjelobis sagani. „arbitraJis Sesaxeb“ saqarTvelos kanonis me-6 muxlis meore
nawilis mixedviT, dauSvebelia kanoniT gaTvaliswinebul samarTlebriv urTierTo-
bebSi sasamarTlos raime saxiT Careva, garda im SemTxvevebisa, rodesac es am kanoniT
pirdapir aris gaTvaliswinebuli. analogiuri Sinaarsisaa samoqalaqo saproceso ko-
deqsis 35612-e muxlis me-2 nawilic, romlis Tanaxmadac arbitraJTan dakavSirebul
saqmeebs sasamarTlo ganixilavs mxolod `arbitraJis Sesaxeb“ saqarTvelos kanoniT
pirdapir gaTvaliswinebul SemTxvevebSi. aRniSnulidan gamomdinare, sasamarTlo
moklebulia SesaZleblobas nebismieri saxiT, Tundac sakasacio wesiT, ganixilos ze-
moT miTiTebuli kategoriis saqmeebi Tu es pirdapir ar aris gaTvaliswinebuli miTi-
Tebuli normatiuli aqtebiT. marTalia, samoqalaqo saproceso kodeqsis 391-e mux-
lis pirveli nawili iTvaliswinebs saapelacio sasamarTlos gadawyvetilebis gasaCiv-
rebas sakasacio saCivriT mxareebis  da damoukidebeli sasarCelo moTxovniT mesame
pirebis mier, magram unda aRiniSnos, rom es norma gamoiyeneba mxolod da mxolod sa-
sarCelo warmoebis wesiT ganxiluli saqmeebis mimarT. mocemul SemTxvevaSi ki saqme
gvaqvs gansakuTrebul warmoebasTan, romlis maregulirebeli normebi saapelacio sa-
samarTlos mier gamotanili gadawyvetilebis gasaCivrebis SesaZleblobaze miTiTe-
bas saerTod ar Seicavs. SeiZleba gamovitanoT daskvna, rom kanonmdebeli  msgavsi ka-
tegoriis saqmeebSi sakasacio sasamarTlos  Carevas dauSveblad miiCnevs.1 Sesabami-
sad, saarbitraJo gadawyvetilebis gauqmebis Sesaxeb saapelacio sasamarTlos gadawy-
vetileba sabolooa da gasaCivrebas ar eqvemdebareba.

5. saarbitraJo gadawyvetilebis cnobisa da aRsasruleblad miqcevis
arsi da procedura

5.1. saarbitraJo gadawyvetilebis cnobis da aRsrulebis
zogadi daxasiaTeba da normatiuli regulireba

sasamarTlo Tu saarbitraJo warmoebas rogorc Sida, aseve saerTaSoriso mas-
StabiT,  mxolod erTi mizani SeiZleba hqondes – sabolood gadawyvitos mxareTa So-
ris warmoSobili dava, mxareTaTvis Sesasruleblad savaldebulo gadawyvetilebis
gamotanis gziT. maTTvis konkretuli samarTlebrivi Tu ekonomikuri Sedegi mxolod
kompetenturi organos mier gamotanili gadawyvetilebis aRsrulebis Semdeg SeiZle-
ba dadges, Sesabamisad, gadawyvetilebis aRsruleba gansakuTrebuli mniSvnelobis
mqone proceduraa, romlis gareSec azrs kargavs rogorc mxareTa, aseve davis gan-
mxilveli organoebis Zalisxmeva davis arsebiTad gadawyvetisaTvis.

saerTaSoriso arbitraJis rolis gazrdisa da moqnili, efeqturi saqmianobis
uzrunvelsayofad, jer kidev meoce saukunis 50-ian wlebSi daiwyo aqtiuri kampania

1 saqarTvelos uzenaesi sasamarTlos 2012 wlis 25 seqtembris gadawyvetileba saqmeze #ას-
1246-1175-2012.
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saarbitraJo gadawyvetilebis cnobisa da aRsrulebis unificirebuli sistemis Semu-
SavebisTvis. aRniSnuli, cnobisa da aRsrulebis sakiTxis regulirebasTan dakavSire-
buli erTiani standartis dadgenas isaxavda miznad.

Sedegad, gaerTianebuli erebis organizaciis (SemdgomSi: gaero) egidiT 1958
wels niu iorkSi daido ucxo qveynis saarbitraJo gadawyvetilebebis cnobisa da aR-
srulebis Sesaxeb konvencia, romelic saerTaSoriso savaWro arbitraJSi, miCneulia
ucxouri saarbitraJo gadawyvetilebebis cnobis da aRsrulebis erT-erT umniSvne-
lovanes safuZvelad da dRemde urTierTobebis mowesrigebis „centralur samar-
Tlebriv instruments“1 warmoadgens.

saqarTvelo, 1994 wlis 31 agvistos, SeuerTda niu-iorkis konvencias2, Tumca man
mravali wlis ganmavlobaSi Sesabamisi asaxva ver hpova arbitraJis Sesaxeb qveynis ka-
nonmdeblobaSi. amas cxadyofs is faqtic, rom 2009 wlamde ver moxerxda saerTaSori-
so saarbitraJo gadawyvetilebebis regulireba. rogorc ukve aRvniSneT, saqarTve-
los kanonmdebloba Semoifargleboda kerZo arbitraJis Sesaxeb saqarTvelos 1997
wlis kanoniT, romelic saerTod ar exeboda saerTaSoriso saarbitraJo ganxilvas,
aseTi ganxilvis Sedegad miRebuli gdawyvetilebis aRsrulebasa da sxva mniSvnelovan
sakiTxebs.3 qarTul iuridiul literaturaSi saubrobdnen aRniSnuli kanonis xarve-
zebze da savsebiT samarTlianad gamoTqvamdnen mosazrebas axali, modeluri kanonis
Sesabamisi saarbitraJo regulaciebis miRebis aucileblobis Sesaxeb.4

„arbitraJis Sesaxeb“ saqarTvelos kanonis, rogorc modeluri kanonis mixedviT
Seqmnili normatiuli aqtis erT-erT novacias, swored, cnobis da aRsrulebis daxve-
wili da saerTaSoriso sakanonmdeblo aqtebTan Sesabamisi regulirebis Semotana war-
moadgens. aRniSnuli kanonis 44-e muxli adgens, im qveynis miuxedavad, sadac gamota-
nil iqna saarbitraJo gadawyvetileba, igi Sesasruleblad savaldebuloa da sasamar-
TloSi werilobiTi Suamdgomlobis wardgenis SemTxvevaSi unda aRsruldes, Tu ar ar-
sebobs mis cnobasa da aRsrulebaze uaris Tqmis safuZvlebi.  saqarTveloSi gamota-
nil gadawyvetilebebTan dakavSirebiT, cnobasa da aRsasruleblad miqcevaze ufle-
bamosil sasamarTlod iTvleba saapelacio sasamarTloebi, xolo saqarTvelos far-
glebs gareT gamotanil gadawyvetilebebTan dakavSirebiT – saqarTvelos uzenaesi
sasamarTlo.

5.2. gadawyvetilebis cnobisa da aRsrulebis arsi

iuridiul literaturSi arbitraJis gadawyvetilebis cnobas ganmartaven, ro-
gorc sasamarTlos dasturs, rom es gadawyvetileba sabolooa da savaldebuloa mxa-
reebisaTvis. amis Semdom mxareebs ufleba erTmevaT imave davis saganze xelaxla mi-
marTon davis ganmxilvel organos, res judicata-s principi.

samarTlis Teoriis zogadi principebidan gamomdinare5, saxelmwifos kanonebis
moqmedeba, SezRudulia am qveynis geografiuli sazRvrebiT, Sesabamisad, vrceldeba
im terotoriaze, romelic misi, rogorc qveynis suverenitetis farglebSia moqceu-

1 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo
gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2009, 28.

2 saqarTvelos parlamentis dadgenileba `ucxoeTis saarbitraJo gadawyvetilebaTa
cnobisa da aRsrulebis Sesaxeb saerTaSoriso konvenciasTan mierTebis Taobaze”, Tb., 3
Tebervali, 1994, <codex.net2007>.

3 cercvaZe g., saerTaSoriso saarbitraJo ganxilvis winapirobebi, (SedarebiTi analizi)
sadisertacio naSromi, Tb., 2008, 90.F

4 zambaxiZe T., saerTaSoriso komerciuli arbitraJi (problemebi da perspeqtiva) profesor
zurab axvledianis xsovnisadmi miZRvnili krebuli, Tb., 2004, 80, 81.

5 xubua g., samarTlis Teoria, Tb., 2004, 147.
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li. suvereniteti saerTaSoriso urTierTobebis konteqstSi, Cveulebriv, gulis-
xmobs saxelmwifos uflebas ganaxorcielos uzenaesi xelisufleba (Supreme power) mis
teritoriaze.1

Aamdenad, saqarTveloSi gamotanili saarbitraJo gadawyvetilebis cnobasTan da-
kavSirebiT, araviTari winaaRmdegoba ar arsebobs. saxelmwifo Tavis suverenuli uf-
lebamosilebis farglebSi, teritoriulobis principis dacviT axorcielebs kanon-
mdeblobiT gaTvaliswinebul uflebamosilebas da sasamarTlo xelisuflebis meSve-
obiT axdens saarbitraJo gadawyvetilebis legitimacias. ganvixiloT ra xdeba ucxo
qveynis saarbitraJo gadawyvetilebis cnobis SemTxvevaSi.

rogorc aRiniSna, ucxo saxelmwifos teritoriaze sxva saxelmwifos sajaro xe-
lisuflebis ganxorcieleba, gamoricxulia saxelmwifo suverenitetis principidan
gamomdinare. amasTan, saqme gvaqvs e.w. „terotoriulobis principTan“, romlis mixed-
viTac saxelmwifos iZulebiTi Zalauflebis ganxorcielebis SesaZlebloba aqvs mxo-
lod misi geografiuli sazRvrebis farglebSi. aqedan gamomdinare, ucxouri saarbit-
raJo gadawyvetilebis cnoba da aRsruleba sxva qveyanaSi am ukanasknelis sajaro xe-
lisuflebis mier ganxorcielebuli aqtia, „romelTan mimarTebaSic es saxelmwifo
sruli suverenitetiTa da TavisuflebiT sargeblobs“. saerTaSoriso samarTalSi
zogadad ar arsebobs Sesabamisi debulebebi, romlebic ama Tu im saxelmwifos ucxo
qveynis sasamarTlo gadawyvetilebebis Acnobasa da aRsrulebas avaldebulebdnen. am-
rigad, TviT saxelmwifos neba-survilzea damokidebuli, imoqmedeben Tu ara zemoT

dasaxelebuli ucxouri aqtebi mis teritoriaze. „es ase rom ar yofiliyo, TviT sa-
xelmwifos damoukideblobis sakiTxi eWvqveS dadgeboda, radgan ucxo aralegitimuri
brZanebebis ignorirebis ufleba warmoadgens nebismieri saxelmwifoebrivi warmonaq-
mnis suverenitetis erT-erT damaxasiaTebel niSans“.2

Aamdenad, ucxouri an/da saerTaSoriso aqtis – saarbitraJo gadawyvetilebis,
moqmedebis legitimacia konkretuli qveynis SigniT xorcieldeba saxelmwifos nebar-
Tvis safuZvelze, riTac xdeba teritoriulobis principis garkveuli SezRudva. Eam
principis sasurvel CarCoebSi moqceva ki, Tavis mxriv, efuZneba qveynis mier dadebu-
li ormxrivi an mravalmxrivi saerTaSoriso xelSekrulebis an uSualod qveynis Sida
samarTlis normebs. saxelmwifos amgvari nebarTva SesaZlebels xdis sxvadasxva saxis
aqtebis saerTaSoriso mimoqcevas, magram ucxouri gadawyvetilebis moqmedeba sxva
qveynis teritoriaze avtomaturad ar vrceldeba. saarbitraJo gadawyvetilebis daq-
vemdebareba meore qveynis samarTlebrivi sistemisadmi swored gadawyvetilebis cno-
bis meSveobiT xorcieldeba.

saarbitraJo gadawyvetilebis cnoba, xSirad, aRsrulebasTan erTad gvxdeba. maT
Soris arsebobs msgavseba, magram realurad isini sxvadasxva cnebebia da gansxvavebul
samarTlebriv Sedegebs warmoSoben. saarbitraJo gadawyvetilebis cnobisas saqme
gvaqvs qveynis teritoriaze ucxouri aqtis moqmedebis gafarToebasTan, magram mxo-
lod im SemTxvevaSi, Tu ar arsebobs mis cnobaze uaris Tqmis safuZvlebi. cnobiT xde-
ba ucxouri aqtis Seyvana, meore qveynis samarTlebriv sistemaSi.3 cnobas, rogorc

1 “The term “sovereignty” has been used in other contexts, of course, including as a description of a political
subdivision’s autonomy on certain matters”, Sead. Reisman M. W., Sovereignty and Human Rights in Con-
temporary International Law, in Democratic Governance and International Law 239 (Fox G., Roth B., eds.,
2000), exploring sovereignty of populations in contrast to that of rulers. aseve, ix. Krasner S.D., Globalization
and Sovereignty, in States and Sovereignty in the Global Economy (Smith D., Solinger D., Topik S., eds., 1999).
citirebulia: Arbitration of Int'l Business (Ch. 2-E-1), The Challenge of Sovereignty.

2 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo gada-
wyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2009, 12.

3 HaasLU., die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991,
128, Lcit.: goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saar-
bitraJo gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2009, 13.
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gankerZoebul aqts, SeuZlia daicvas mxare gadawyvetilebiT miniWebuli uflebebis
darRvevisgan. maSin, roca aRsasruleblad miqceva ufro Rrmad midis da avaldebu-
lebs mxareebs pativi scen gadawyvetilebis bunebas.1 amdenad, aRsasruleblad miqceva
niSnavs am aqtisTvis moqmedebis uflebis miniWebas. TavisTavad cnobas movalisTvis
naklebad moaqvs uSualo samarTlebrivi Sedegebi. cnoba ufro metad deklaratoru-
li xasiaTisaa. aRsrulebadad miqcevas ki piriqiT, esaWiroeba sakuTari procesi e.w.
saaRsrulebo (eqsekutoruli) procesi (franguli termini exequatur aRsrulebas niS-
navs da igi xSirad gamoiyeneba arafrangulenovan iuridiul literaturaSic). swored
aRsrulebadad miqcevis am process moaqvs uSualo samarTlebrivi Sedegebi – kredi-
toris interesebis dasakmayofileblad SesaZlebeli xdeba movalis qonebidan iZule-
biTi aRsrulebis ganxorcieleba.2

arbitraJi SesaZloa kreditorisTvis iyos saTanado instancia sarCelis warsad-
genad, magram saarbitraJo gadawyvetilebis aRsasruleblad miqceva da Semdgom aR-
sruleba xorcieldeba mxolod xelisuflebis Sesabamisi organoebis mier, vis kompe-
tenciasac aRniSnuli eqvemdebareba.3

amgvarad, „cnobis instituti gulisxmobs, rom saxelmwifo acxadebs Tanxmobas
mocemul sasamarTlo aqtis mier misi iurisdiqciis farglebSi iuridiuli Sedegebis
warmoSobaze~.4 „ucxouri saarbitraJo gadawyvetilebis cnoba, am aqtebis moqmedebis
farglebis gafarToebis saxiT, aris xsenebuli gadawyvetilebebisTvis moqmedebis
uflebis miniWebis uSualo winapiroba, rac, Tavis mxriv, maT aRsrulebadad gamocxa-
debaSi gamoixateba“.5

rogorc wesi, cnoba xdeba ucxo qveynis gadawyvetilebis aRsrulebadad miqce-
vasTan erTad. es faqti kidev erTxel adasturebs, erTi mxriv, rom metad mWidroa
cnobisa da aRsrulebis institutebis Sinaarsobrivi urTierTkavSiri, meore mxriv ki,
rom SeuZlebelia aRsrulebis detalurad Seswavla cnobis gverdis avliT.

vTanxmdebiT, rom ucxouri aqtis meore qveynis teritoriaze moqmedebis daSveba
ar aris mizanSewonili misi safuZvliani gadamowmebis gareSe da vaskvniT, rom am amo-
canis Sesasruleblad aRmocenda aRiarebis anu cnobis instituti. droTa ganmavlo-
baSi Camoyalibda cnobis koncefciac: igi, rogorc wesi, xorcieldeba avtomaturad,
cnobis proceduris gareSe, im mosamarTlis mier, romelic uflebamosilia ganixilos
davis sagani. sasamarTlo erT gadawyvetilebaSi axdens saarbitraJo gadawyvetilebis
cnobasa da aRsrulebas. praqtikaSi, mxareebis gadawyvetilebis aRsrulebas iTxoven,
rac TavisTavad mis cnobasac gulisxmobs, Tumca gadawyvetilebis cnoba aRsrulebis
gareSec aris SesaZlebeli.6

sasamarTlo cnobs da aRsasruleblad miaqcevs gadawyvetilebas, Tu saxeze ar
aris cnobasa da aRsrulebaze uaris Tqmis safuZvlebi. am damabrkolebeli garmoebe-
bis CamonaTvali gaTvaliswinebulia 45-e muxlSi, romelic niu-iorkis konvencis me-5
muxlis identur Targmans warmodgens da, amavdroulad, emTxveva modeluri kanonis

1 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009,  Tb., 2011, 174.
2 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo

gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2009, 14.
3 ASA bulletin, Volume 23, N1, Kluwer Law International 2005, 684, cit.: cercvaZe g., saerTaSoriso

arbitraJi, Tb., 2012, 48.
4 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 652.
5 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo

gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2009, 14.
6 arsebobs gadawyvetilebaTa kategoria, romelsac sWirdeba cnoba, magram ar saWiroebs

aRsrulebas, vinaidan deklaraciuli xasiaTisaa, ix., Article IV, NYC in Kronke H., Nicimento P.,
Otto D., Port N.C., Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the
New-York Convention, Kluwer Law International, 2010, 149.
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34-e muxlSi gaweril gadawyvetilebis gauqmebis safuZvlebs. maT detalurad ganvixi-
lavT Semdgom TavSi.

SeiZleba iTqvas, rom  niu-iorkis konvecia, ucxouri saarbitraJo gadawyvetile-
bis cnobasa da aRsrulebasTan dakavSirebiT gansaxorcielebeli moqmedebebis erT-
gvari saxelmZRvaneloa. igi axdens, gadawyvetilebis cnobasa da aRsrulebasTan da-
kavSirebuli ZiriTadi iuridiuli aspeqtebis regulirebas. misi Seqmnis mTavar mizans
warmodgenda moexdina saarbitraJo gadawyvetilebis cnobasa da aRsrulebasTan da-
kavSirebuli normatiuli aqtebis unificireba, saarbitraJo SeTanxmebaTa waxaliseba
da sakiTxis regulirebasTan dakavSirebuli erTiani standartis dadgena.

5.3. gadawyvetilebis aRsasruleblad miqcevis procedura

„kerZo arbitraJis Sesaxeb“ saqarTvelos kanonis moqmedebis ganmavlobaSi saar-
bitraJo gadawyvetilebebis miRebis praqtikam aCvena, rom am organos mier miRebuli
gadawyvetilebebiT irRveoda mxareTa ara mxolod saproceso, aramed materialur-sa-
marTlebrivi uflebebic. sasicocxlod mniSvnelovani iyo saerTaSoriso standarte-
bis Sesabamisi saarbitraJo regulaciebis miRebis gziT qveyanaSi saarbitraJo gare-
mos gaumjobeseba da niu-iorkis konvenciiT nakisri valdebulebis Sesasruleblad
ucxouri saarbitraJo gadawyvetilebebis cnobisa da aRsrulebis meqanizmebis gaTva-
liswineba1. Sesabamisad, „arbitraJis Sesaxeb“ axalma kanonma gaafarTova sasamarTlos
kompetenciis farglebi rogorc Sida, ise saqarTvelos farglebs gareT gamotanili
saarbitraJo gadawyvetilebis cnobasa da aRsrulebasTan mimarTebiT. „arbitraJis
Sesaxeb“ kanonis Sesabamisad, cvlilebebi ganxorcielda saqarTvelos samoqalaqo
saproceso kodeqsSi da detalurad gaiwera sasamarTlos monawileobis farglebi sa-
arbitraJo ganxilvasa da saarbitraJo gadawyvetilebis aRsrulebis procesSi. samo-
qalaqo saproceso kodeqsis Sesabamisi normebiT erTmaneTisgan gamijnulia pirveli
instanciis, saapelacio da sakasacio instanciis sasamarTloebis uflebamosilebebi
saarbitraJo warmoebasTan dakavSirebul sakiTxebze.

„arbitraJis Sesaxeb“ axali kanoni – me-2 muxlis pirveli punqtis „a“ qvepunqti
da SemdgomSi 44-e da 45-e muxlebi zustad gansazRvraven sasamarTlo xelisuflebis
Sesabamisi rgolebis kompetencias yovel konkretul samarTlebriv urTierTobasTan
mimarTebaSi. magaliTad, sarCelis uzrunvelyofis RonisZiebebis SefardebasTan da-
kavSirebiT uflebamosileba miniWebuli aqvs raionul (saqalaqo) sasamarTloebs. 44-e
muxlis 1. punqti ki adgens, rom: „saqarTveloSi gamotanil gadawyvetilebebTan dakav-
SirebiT, uflebamosil sasamarTlod iTvleba saapelacio sasamarTloebi, xolo sa-
qarTvelos farglebs gareT gamotanil gadawyvetilebebTan dakavSirebiT – saqarTve-
los uzenaesi sasamarTlo~. aqedan gamomdinare, „arbitraJis Sesaxeb“ kanonis saSua-
lebiT saqarTvelom daamkvidra arbitraJTan dakavSirebuli saqmeebis ganxilvis sasa-
marTlo xelisuflebis yvela instanciaze ganawilebis axali tradicia.

amrigad, saqarTvelos farglebs gareT gamotanili saarbitraJo gadawyvetile-
bebis cnoba da aRsruleba saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewar-
meo da gakotrebis saqmeTa palatas ekisreba. es ki, Tavis mxriv, imas niSnavs, rom saqar-
Tvelos farglebs gareT gamotanili nebismieri gadawyvetileba erTi da imave sasa-
marTlo organos gansjadobis sferoSi Seva, rac erTgvarovani praqtikis damkvirde-
bas Seuwyobs xels.

samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis struqtura mocemulia
uzenaesi sasamarTlos Sesaxeb saqarTvelos organul kanonSi. misi me-9 muxli adgens,
rom uzenaesi sasamarTlos palata saqmeebs ganixilavs sami mosamarTlis monawileo-

1 Sead. Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 19 .
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biT, Tu davis gansakuTrebuli sirTulis, mniSvnelobis an Sinaarsis gamo saWiro ar
gaxda davis ganxilva uzenaesi sasamarTlos didi palatis mier.

aqsiomaa, rom ucxouri saarbitraJo gadawyvetileba saqarTvelos teritoriaze
mxolod im SemTxvevaSi SeiZleba daeqvemdebaros iZulebiT aRsrulebas, Tu sasamar-
Tlo moaxdens cnobasa da miaqcevs mas aRsasruleblad. imisTvis, rom saqarTvelos
farglebs gareT gamotanili saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze
uflebamosilma organom – saqarTvelos uzenaesma sasamarTlom moaxdinos gadawyve-
tilebis aRsruleba mxarem sasamarTlos unda warudginos a) saarbitraJo gadawyveti-
lebis dedani an/da saTanado formiT damowmebuli asli; b) namdvili saarbitraJo Se-
Tanxmeba an dadgenili wesiT damowmebuli asli. Tu saarbitraJo SeTanxmeba an gadawy-
vetileba Sedgenilia ara saxelmwifos oficialur enaze, sadac moiTxoveba am gadawy-
vetilebis cnoba da aRsruleba, maSin mxare valdebulia waradginos saTanado wesiT
damowmebuli avTenturi Targmani.

„arbitraJis Sesaxeb“ saqarTvelos kanonis 44-e muxlis pirveli punqtis meore
winadadebis Tanaxmad, „saqarTveloSi gamotanili gadawyvetilebebis cnobasTan da
aRsrulebasTan dakavSirebiT uflebamosil sasamarTlod iTvleba saapelacio sasa-
marTloebi“. Aamdenad, im SemTxvevaSi, Tu mxare Tavisi nebiT ar asrulebs saarbitraJo
gadawyvetilebas, dainteresebuli mxare gadawyvetilebis cnobisa da aRsasruleblad
miqcevis moTxovniT mimarTavs Tbilisis an quTaisis sasamarTlos, saqmis gansjadobis
mixedviT.

nebismier SemTxvevaSi, sasamarTlo, ganxilvis Sedegad, midis erT-erT gadawyve-
tilebamde: an cnobs da aRsasruleblad miaqcevs saarbitraJo gadawyvetilebas, ra
SemTxvevaSic, dainteresebuli pirisaTvis uzrunvelyofilia mis sasargeblod gamo-
tanili gadawyvetilebis iZulebiTi aRsruleba, an cnobasa da aRsrulebaze uaris
Tqmis kanoniT dadgenili safuZvlebis arsebobis SemTxvevaSi gamoaqvs gadawyvetile-
ba cnobasa da aRsrulebaze uaris Tqmis Sesaxeb.

saarbitraJo gadawyvetilebis aRsrulebis Taobaze gadawyvetileba, saapelacio
sasamarTlos gamoaqvs ganCinebis formiT. saarbitraJo gadawyvetilebis aRsrulebis
Taobaze, ganCinebasTan erTad, mxares eZleva saaRsrulebo furceli. saapelacio sa-
samarTlos ganCineba saarbitraJo gadawyvetilebis aRsrulebis Taobaze sabolooa,
rac imas niSnavs, rom aseT ganCinebaze sakasacio an/da kerZo saCivari ar daiSveba. am
kuTxiT sasamarTlo praqtikac erTgvarovania.1

saarbitraJo gadawyvetilebis gauqmebisgan gansxvavebiT, saarbitraJo gadawyve-
tilebis cnobasa da aRsrulebaze uaris Tqmis SedegTan dakavSirebiT, msoflio mas-
StabiT arsebobs konsesusi. cnobasa da aRsrulebaze uari vrceldeba konkretuli
qveynis teritoriaze. Aamgvari moqmedeba mxares uflebas ar arTmevs xelaxla mimar-
Tos arbitraJs da ganixilos dava, sasamarTlos mier miTiTebuli SeniSvnebis gaTva-
liswinebiT. amasTan, aRniSnuli gadawyvetilebis cnoba da aRsruleba SesaZloa moTx-
ovnil iqnas sxva qveynis iurisdiqciis farglebSi da daeqvemdebaros kidec aRniSnul
proceduras.

1 mag., saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis  2012 wlis 15
oqtombris saqme Nas-1369-1291-2012. mxarem moiTxova,  saarbitraJo gadawyvetilebis cnobis
da aRsrulebis Taobaze gancxadebis ganuxilvelad datovebis Sesaxeb, saapelacio
sasamarTlos ganCinebis  gauqmeba. aRniSnulTan dakavSirebiT, uzenaesma sasamarTlom
ganmarta, rom kerZo saCivari dauSvebelia, radgan arc samoqalaqo saproceso kodeqsi da
arc `arbitraJis Sesaxeb~ saqarTvelos kanoni gasaCivrebul ganCinebaze kerZo saCivris
Setanis SesaZleblobas ar iTvaliswinebs. miTiTebuli ki, kerZo saCivris dasaSvebobis
aucilebeli winapirobaa.
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6. saarbitraJo gadawyvetilebis gauqmebisa da saarbitraJo
gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis safuZvlebi

6.1. zogadi mimoxilva

modelur kanonze momuSave jgufma, saarbitraJo gadawyvetilebis gauqmebis sa-
fuZvlebis katalogi (modeluri kanonis 34-e muxli), mizanmimarTulad Seqmna im sa-
fuZvlebis mixedviT, romlebic saarbitraJo gadawyvetilebis cnobasa da aRsruleba-
ze uaris winapirobad deklarirebulia niu-iorkis konvenciis V muxlSi. amasTan, mo-
deluri kanonis cnobaze da aRsrulebaze uaris Tqmis safuZvlebic, 36-e muxlSi uc-
vlelad aris gadatanili niu-iorkis konvenciidan. Sesabamisad, im saxelmwifoebis mi-
er, romlebmac miiRes kanonebi modeluri kanonis mixedviT da ar arian niu-iorkis
konvenciis monawileni, faqtobrivad, miRweul iqna erTiani midgoma gadawyvetilebis

cnobasa da aRsrulebaze uaris TqmasTan dakavSirebiT. „amiT, faqtobrivad, Seqmnilia
saarbitraJo gadawyvetilebis sasamarTlo kontrolis erTiani, unificirebuli sis-
tema, romelic damokidebuli ar aris imaze, Tu sad moiTxoveba gadawyvetilebis aR-
sruleba. cnobasa da aRsrulebaze uaris Tqma da gadawyvetilebis gauqmeba erTgvaro-
vani SinaarsiTa da gansxvavebuli formiT xasiaTdeba.“1

Kmodeluri kanoni da niu-iorkis konvencia, Sesabamisad, „arbitraJis Sesaxeb“ sa-
qarTvelos kanonic, saarbitraJoO gadawyvetilebis gauqmebas da cnobasa da aRsrule-
baze uris Tqmis safuZvlebs or jgufad yofen.

pirveli jgufSi CamoTvlilia is safuZvlebi, roca mxares eniWeba gauqmebis/ua-
ris Tqmis safuZvelze miTiTebisa da misi mtkicebis tvirTi anu, CamoTvlili pirobebi
sasamarTlo ganxilvisas msjelobis sagani xdeba mxolod „Tu mxare, romlis winaaR-
mdegac gamotanilia saarbitaJo gadawyvetileba, mimarTavs sarCeliT da daamtkicebs,
rom...“. am dros sasamarTlo uflebamosilia uari Tqvas gadawyvetilebis gauqmebaze
an  moaxdinos cnoba da aRsruleba, Tu damarcxebuli mxare ver axdens miTiTebuli sa-
fuZvlis saTanadod dasabuTebas da faqtobrivi garemoebiT mis damtkicebas.

meore jgufSi Semavali safuZvlebis miTiTeba da gamokvleva sasamarTlos val-
debulebas warmoadgens (ex officio).2 darCenili ori punqtis dispoziciis Semowmebis
valdebulebas saqarTvelos sasamarTlos mier adasturebs Semdegi fraza: „...sasamar-
Tlo daadgens, rom...“.

saqarTvelos kanonic „arbitraJis Sesaxeb“ rogorc saarbitraJo gadawyvetile-
bis gauqmebis, ise cnobasa da aRsrulebaze uaris TqmisaTvis, identur samarTlebriv
safuZvlebs awesebs. sasamarTlo axdens gadawyvetilebis cnobas da aRsrulebas, Tu
ar arsebobs uaris Tqmis safuZveli. aseve, auqmebs gadawyvetilebas Sesabamisi safuZ-
vlis arsebobis SemTxvevaSi. amdenad, „arbitraJis Sesaxeb“ saqarTvelos kanonis 45-e
muxlis, modeluri kanonis 36-e muxlisa da niu-iorkis konvenciis me-5 muxlis Sesaba-
misad, „mxares SeiZleba uari eTqvas gadawyvetilebis cnobasa da aRsrulebaze“, xolo
modeluri kanonis 34-e muxlisa da „arbitraJis Sesaxeb“ saqarTvelos kanonis 42-e
muxlebis Tanaxmad, „saarbitraJo gadawyvetileba SesaZloa gauqmdes“ kanoniT pirda-
pir gaTvaliswinebuli safuZvlebis arsebobisas.3

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 624.
2 Sanders P., ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For  Judges,

Published by the International Council for Commercial Arbitration, 2011, 79-80, <www.arbitration-icca.org>.
Van den Berg A. J.,  New York Convention of 1958: Refusals of Enforcement, ICC International Court of
Arbitration Bulletin – Vol. 18/No. 2 – 2007, 2.

3 sasamarTlos diskreciis arsebobis ganxilvas daeTmoba Semdgomi Tavi, gauqmebuli
saarbitraJo gadawyvetilebis aRsrulebis SesaZleblobis dasaSveboba/ardasaSvebobis
WrilSi.
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zemoaRniSnuli normebiT dadgenilia saarbitraJo gadawyvetilebis gauqmebisa
da cnobasa da aRsrulebaze uaris Tqmis erTgvarovani safuZvlebi, Tumca, gadawyve-
tilebis gauqmeba da cnobasa da aRsrulebaze uaris Tqma Tvisobrivad gansxvavdeba
erTmaneTisgan, institucionalurad da damdgari samarTlebrivi Sedegebis Tvalsaz-
risiT, razec yuradReba gamaxvilda winamdebare TavebSi.

„arbitraJis Sesaxeb“ saqarTvelos kanoni sul 8 safuZvels icnobs, rac, Tavis
mxriv, gaeros niu-iorkis konvenciis debulebebidan, kerZod me-5 da modeluri kano-
nis 34-e da 36-e muxlebidan gamomdinareobs. Nniu-iorkis konvencia mxolod 7 garemoe-
bas asaxelebs, qarTuli norma niu-iorkis konvenciis V muxlis erTi qvepunqtis Sina-

arss (1, „a“) or calke qvepunqtad gamoyofs. („arbitraJis Sesaxeb“ kanonis 45.1 „a.a“ da
„a.b“). mokled mimovixiloT TiToeuli safuZveli.1

6.2. Ggauqmeba da uari mxaris iniciativiT

saarbitraJo gadawyvetilebis gauqmebis da saqarTveloSi gamotanili saarbit-
raJo gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis Sesaxeb warmoebisas saape-
lacio, xolo, saqarTvelos farglebs gareT gamotanili gadawyvetilebis cnobasa da
aRsrulebis dros, uzenaesi sasamarTloebi, mxaris mier warmodgenili mtkicebulebe-
bis safuZvelze adgenen Semdegi garemoebebis arsebobis sakiTxs:

6.2.1 saarbitraJo SeTanxmebis mxaris qmeduunaroba

niu-iorkis konvenciis V(1)(a) muxlis, qarTul kanonSi, or nawilad dayofis Sesa-
xeb ukve visaubreT. niu-iorkis konvencia akonkretebs, rom qmeduunaroba, am SemTxve-
vaSi, ganisazRvreba im samarTlis mixedviT, romelsac mxareebma Tavad saarbitraJo
SeTanxmeba dauqvemdebares.

saqarTvelos samoqalaqo kodeqsis me-12 muxli qmedunarianobis cnebas gansazR-
vravs Semdegnairad: „fizikuri piris unari, Tavisi nebiTa da moqmedebiT sruli mocu-
lobiT SeiZinos da ganaxorcielos samoqalaqo uflebebi da movaleobebi“ qmedunari-
anoba warmoiSoba srulwlovanebis (Tvrameti wlis asaks) miRwevisTanave. aseve, qmedu-
narianad iTvleba piri, romelic iqorwinebs Tvrameti wlis asakis miRwevamde. xolo,
Svid wlamde asakis arasrulwlovani (mcirewlovani) aris qmeduunaro. qmeduunarod
miiCneva aseve piri, romelic Wkuasustobis an suliT avadmyofobis gamo sasamarTlos
mier aseTad iqneba aRiarebuli. am piris uflebebs axorcielebs misi kanonieri warmo-
madgeneli (meurve).

qmedunarianobis SezRudva daiSveba mxolod kanoniT gaTvaliswinebul SemTxve-
vebSi. dauSvebelia qmedunarianobis SezRudva garigebiT.

6.2.2 saarbitraJo SeTanxmeba baTili an Zaladakargulia

(45-e muxlis I punqtis „a.b“ qvepunqti)

saarbitraJo SeTanxmebis kanoniereba dgindeba im samarTlis mixedviT, romel-
sac igi mxareebma dauqvemdebares. aseTi arCevanis ararsebobis SemTxvevaSi gamoiyene-
ba lex arbitri (lex fori). aRniSnuli normis niu-iorkis konvenciiseuli formulireba Sem-

1 niu-iorkis konvenciiT V(1)(e) dadgenili safuZveli, „...Tu saarbitraJo gadawyvetileba
gauqmebulia...“, ar aris gaTvaliswinebuli modeluri kanonis 34-e muxlSi. mas ganvixilavT
Semdgom TavSi, gauqmebisa da cnobasa da aRsrulebaze uaris Tqmis urTierTmimarTebis
konteqstSi.
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degnairad JRers: „...cnoba ar moxdeba... Tu... es SeTanxmeba samarTlebrivi Zalis ar-
mqonea im kanoniT, romelsac mxareebma es SeTanxmeba dauqvemdebares, xolo aseTis mi-
TiTebis ararsebobis SemTxvevaSi, im qveynis kanoniT, sadac gadawyvetileba miiRes.“

Tu ar arsebobs iuridiuli Zalis mqone saarbitraJo SeTanxmeba, araferi SeiZ-
leba gamomdinareobdes misgan – ex nihilo nihilfit. Semowmebisa gare sazRvrebi ar aris na-
Teli da Camoyalibebuli. logikurad, „samarTlebrivi Zalis arqona“ (normis formu-
lirebidan gamomdinare, baTiloba an Zaladakargulad gamocxadeba) faravs, moicavs
„ararsebobas“ da im situacias, roca SeTanxmeba ar boWavs saarbitraJo ganxilvis Sem-
TxvevaSi „mxared“ dasaxelebul fizikur an iuridiul pirs.1

aRniSnul safuZvels praqtikaSi xSirad eyrdnobian. umravles SemTxvevaSi mxare,
magaliTad, davobs, rom saarbitraJo SeTanxmeba ar arsebobs, vinaidan  konvenciis II(2)
muxliT savaldebulo, saarbitraJo SeTanxmebis dadebis werilobiTi forma ar iyo
daculi da a.S.2

es safuZveli uzrunvelyofs Tanafardobas, balanss „kompetenciis kompetenci-

asTan”3, romliTac aRWurvilia saarbitraJo tribunali. „kompetenciis kompetenciis“
yvelaze Sorsgamiznuli variaciac (negatiuri kompetenciis kompetencia) ki mxolod
aRWurvavs tribunals uflebiT iyos iurisdiqciis ganmaxorcielebeli pirveli adgi-
li.4 tribunalebs „saboloo sityva“ mainc ar eTqmiT, is yovelTvis sasamarTloebis
kuTvnilebaSi iqneba.5 modeluri kanonis me-16 muxlis msgavsad, „arbitraJis Sesaxeb“
saqarTvelos kanonis me-16(1) muxlic gansazRvravs rom arbitraJi uflebamosilia mi-
iRos dadgenileba Tavisi kompetenciis Sesaxeb, saarbitraJo SeTanxmebis arsebobis
Tu namdvilobis dadgenis CaTvliT. amasTan, amave muxlis me-5 punqtis mixedviT Tu
arbitraJi daadgens, rom mas Sesabamisi kompetencia aqvs, mxareebs SeuZliaT es ga-
dawyvetileba 30 dRis vadaSi gaasaCivron sasamarTloSi. sasamarTlos gadawyvetileba
aRniSnul sakiTxze sabolooa da ar gasaCivrdeba, e.i Tu tribunali dadebiTad ga-
dawyvets sakiTxs da gamoitans dadgenilebas misi iurisdiqciis Sesaxeb da ganagrZobs
process, romelic saboloo saarbitraJo gadawyvetilebiT dasruldeba, aseTi dadge-
nilebis gasaCivrebis Semdgom, sasamarTlos potenciurad negatiuri gadawyvetileba

sabolood gadawyvets iurisdiqciis sakiTxs. amdenad, „im iSviaT SemTxvevaSi, roca ga-
dawyvetileba kompetenciis Taobaze arbitraJis mier miiReba davis arsebiTad gadawy-
vetasTan erTad, maSin sasamarTloSi kompetenciis sakiTxis ganxilva SeiZleba saar-
bitraJo gadawyvetilebis gauqmebis sakiTxis dayenebiT an am gadawyvetilebis cnobisa

da aRsrulebisas.“6

1 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 137, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

2 Sanders P, ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For  Judges,
Published by the International Council for Commercial Arbitration, 2011, 87.

3 dawvrilebiT ix. cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 545.
4 Gaillard E., The Negative Effect of Competence-Competence; Mealey’s International Arbitration Report,  2002,

27.
5 German ZPO, 1032(2), “a party may request an early ruling on “admissibility” of the dispute from the courts.

This covers jurisdictional issues as well, including the issue of the validity of the arbitration agreement. Kröll S.,
Kraft P., Ten Years of UNCITRAL Model Law in Germany, 1 World Arbitration and Mediation Review, 2008,
439, 453.

6 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 545.
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6.2.3 Due Process – mxare ar iyo jerovnad informirebuli arbitris
daniSvnis an saarbitraJo ganxilvis Sesaxeb an sxva sapatio mizezebis

gamo ver miiRo monawileoba saarbitraJo ganxilvaSi

(45-e muxlis I punqtis „a.g“ qvepunqti)

samarTliani sasamarTlos ufleba, samarTliani gadawyvetilebis qvakuTxedia.
sayovelTaod aRiarebulia samarTliani sasamarTlos, Sesabamisad, mxarisTvis sasa-
marTlo ganxilvis mosmenis uzrunvelyofis ufleba. miiCneva, rom am debulebiT gaT-
valiswinebuli moTxovnis darRveva saxezea maSin, rodesac arsebobs mizezobrivi kav-
Siri aseT saproceso xarvezsa da saarbitraJo gadawyvetilebas Soris da roca mxares
sxvagvarad ar SeeZlo Tavisi uflebebis dacva.1 saarbitraJo ganxilvis mxares, nebis-
mier SemTxvevaSi unda mieces procesSi monawileobis da sakuTari poziciis gamoxat-
vis saSualeba.

niu-iorkis konvenciis analogiuri safuZveli Semdegnairad jRers: „mxare, rom-
lis winaaRmdegac aris miRebuli gadawyvetileba, ar iyo jerovnad informirebuli
arbitris daniSvnis an saarbitraJo garCevis Taobaze, an sxva mizeziT ver SeZlo Tavi-
si axsna-ganmartebis wardgena“ (V(1)(b)).

am sakiTxTan mimarTebiT, mTavaria mxaris saTanado wesiT gafrTxilebis uzrun-
velyofa, romelic unda Seesabamebodes lex fori-iT dadgenil moTxovnebs. xSirad Zne-
lia zusti mniSvneloba gansazRvro terminisa “due process“ (ability to present a case, fair hea-
ring, etc.). magram safuZvlebi sadavo ar aris, saTanado wesiT gafrTxilebasTan erTad,
mxareebisTvis garantirebuli unda iyos, Tanabari mopyroba (equal treatment) da maT un-
da hqondeT SesaZlebloba warmoaCinon sakuTari argumentebi.2

6.2.4  iurisdiqcia davaze

mxaris iniciativiT, saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze mxa-
res SeiZleba uari eTqvas an gauqmdes gadawyvetileba, Tu gadawyvetileba gamotani-
lia davis Sesaxeb, romelic ar iyo gaTvaliswinebuli saarbitraJo SeTanxmebiT, an
exeba sakiTxs, romelic scildeba saarbitraJo SeTanxmebis farglebs. saarbitraJo
gadawyvetilebis cnobasa da aRsrulebaze mxares SeiZleba uari eTqvas an gauqmdes ga-
dawyvetileba, mTlianad an mxolod im nawilSi, romelic scildeba saarbitraJo Se-
Tanxmebis farglebs (45-e muxlis I punqtis „a.d“ qvepunqti).

„am normiT gaTvaliswinebul saarbitraJo sasamarTlos mier uflebamosilebis
gadametebas yvelaze xSirad aqvs adgili iseTi saarbitraJo gadawyvetilebis gamota-
nis formiT, romlis davis sagani saarbitraJo SeTanxmebiT ar aris mowesrigebuli. ma-
galiTad, saarbitraJo praqtikaSi gadawyvetilebis gamotanisas arcTu iSviaTia Sem-
Txvevebi, roca gamoiyeneba ara romelime konkretuli saxelmwifos samarTlis, ara-
med samarTlianobis principebi. ra Tqma unda, es bevri saxelmwifos kanonmdeblobis
mixedviT araa nebadarTuli. Sesabamisad, saarbitraJo sasamarTlom samarTlianobis
principebiT rom gamoitanos gadawyvetileba, miuxedavad imisa, rom gamosayenebli

1 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo
gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2010, 77.

2 Sanders P., ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For  Judges,
Published by the International Council for Commercial Arbitration, Hague, 2011, 92-93, <www.arbitration-
icca.org>.
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saproceso samarTali amas krZalavs, saqme gveqneba swored am normiT gaTvaliswine-
bul dispoziciasTan.“1 am punqtis arsebobasTan gvaqvs aseve saqme Tu saxezea saarbit-
raJo tribunalis mier im samarTlis gamoyeneba, romelic mxareebs ar aurCeviaT.

niu-iorkis konvenciis Sesabamisi norma (V(1)(c) ufro vrceli formulirebiT
gvxvdeba: „...gadawyvetileba miRebulia davaze, romelic ar aris gaTvaliswinebuli an
ar eqvemdebareba saarbitraJo SeTanxmebas an xelSekrulebis saarbitraJo damatebiT
SeniSvnas, an Seicavs dadgenilebas sakiTxebze, romlebic scildeba saarbitraJo Se-
Tanxmebis an xelSekrulebis saarbitraJo damatebiTi SeniSvnis farglebs, xolo Tu
SesaZlebelia, rom dadgenilebebi iseT sakiTxebze, romlebsac moicavs saarbitraJo
SeTanxmeba an xelSekrulebis damatebiTi SeniSvna, calke gamoiyos im sakiTxebidan,
romlebsac ar moicavs aseTi SeTanxmeba an damatebiTi SeniSvna, maSin saarbitraJo ga-
dawyvetilebis is nawili, romelic Seicavs dadgenilebas saarbitraJo SeTanxmebiT an
xelSekrulebis saarbitraJo damatebiTi SeniSvniT gaTvaliswinebul sakiTxebze, eq-
vemdebareba cnobasa da aRsrulebas“.

6.2.5 arbitraJis Semadgenlobis an saarbitraJo warmoebis Seusabamoba

Semdegi safuZveli saxezea (45-e muxlis I punqtis „a.e“ qvepunqti), roca, `arbit-
raJis Semadgenloba an saarbitraJo warmoeba ar Seesabameboda mxareTa SeTanxmebas,
xolo aseTi SeTanxmebis ararsebobisas – im qveynis kanons, sadac Catarda saarbitra-
Jo ganxilva“.2

saqarTvelos SemTxvevaSi, martivad rom vTqvaT, gauqmebisa da cnobasa da aRsru-
lebaze uaris Tqmis aRniSnuli safuZvlis gamosaricxad unda Semowmdes „arbitraJis
Sesaxeb“ saqarTvelos kanonis  III, IV da V Tavebi, romelic moicaven arbitraJis Semad-
genlobis uflebamosilebis da saarbitraJo ganxilvis maregulirebel normebs.

saqarTvelos farglebs gareT gamotanili saarbitraJo gadawyvetilebis aRsru-
lebadad miqcevac rasakvirvelia ar daiSveba, Tu dasturdeba saarbitraJo sasamar-
Tlos Seqmnisas an saarbitraJo procesis msvlelobisas daSvebuli xarvezebi. „amave
dros, ar aris savsebiT naTeli, Tu ra farglebSi SeuZliaT mxareebs maT SeTanxmebaSi
saxelmwifos imperatiuli saproceso normebisgan gansxvavebuli debulebebis dadge-
na.“3

6.3. gauqmeba da uari, rogorc sasamarTlos valdebuleba (ex officio)

„arbitraJis Sesaxeb“ kanonis mixedviT, saqarTvelos uzenaesi sasamarTlos sa-
moqalaqo, samewarmeo da gakotrebis saqmeTa palatis mosamarTleebi valdebulni
arian saarbitraJo gadawyvetileba (gamotanis adgilis miuxedavad) gadaamowmon Sem-
deg or normasTan SesabamisobaSi:

1) saqarTvelos kanonmdeblobis mixedviT, dava ar SeiZleba iyos saarbitraJo
ganxilvis sagani;

2) saarbitraJo gadawyvetileba ewinaaRmdegeba saqarTvelos sajaro wesrigs.

1 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo
gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2010, 77.

2 aseve, ix. modeluri kanoni, 34(2)(a)(ii) r: “the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision
of this Law from which the parties cannot derogate, or, failing such agreement,was not in accordance with this
Law”.

3 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo
gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2010, 77-78.
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sajaro wesrigi saerTaSoriso arbitraJis erT-erTi yvelaze problemuri cne-
baa. Tu sxva safuZvlebi metnaklebad zustad aris formulirebuli, am SemTxvevaSi sa-
samarTlom unda daadginos, rodis CaiTvleba sajaro wesrigi darRveulad. miuxeda-
vad imisa, rom zogi qveynis sasamarTlo cdilobs Tavi aaridos farTe interpretaci-
as, is mainc iZleva  lokalur „sajaro wesrigze“ miTiTebiT, gauqmebas, cnobasa da aR-
srulebaze uaris Tqmis SesaZleblobas.1

„vinaidan qarTuli kanonmdebloba ar asxvavebs saarbitraJo gadawyvetilebebs
maTi saxelmwifoebrivi kuTvnilebis mixedviT, mxolod momavali gviCvenebs Tu rogor
moekidebian sajaro wesrigis cnebis interpretacias qarTveli mosamarTleebi, iqneba
Tu ara praqtikaSic erTnairi midgoma qarTuli da ucxouri saarbitraJo gadawyveti-
lebebis mimarT da sxv. am SemTxvevaSic mosamarTlem ise unda SeZlos saqmis ganxilva,
rom arc revision au fond-is akrZalva daarRvios da arc qarTuli samarTlis umTavresi
principebis aSkara xelyofa dauSvas. ordre public-is darRveva, faqtobrivad, erTader-
Ti SezRudvaa ucxouri gadawyvetilebebis Sinaarsobriv gadamowmebasTan mimarTeba-
Si. evropul iuridiul literaturaSi gabatonebulia mosazreba, rom sajaro wesrig-
Tan aqtis Sesabamisobis kontrolis sagani aris ara imis dadgena, ewinaaRmdegeba Tu
ara saarbitraJo SeTanxmebiT gaTvaliswinebuli samarTlis imperatiuli normebi sa-
arbitraJo gadawyvetilebas, aramed martoden imaSi darwmuneba, rom es aqti akmayofi-
lebs qveyanaSi samarTliani procesisTvis arsebul minimalur standartebs”2

sajaro wesrigi SesaZloa iyos materialursamarTlebrivi da saproceso samar-
Tlebrivi. Aaseve, erTmaneTisgan ganasxvaveben Sida da saerTaSoriso sajaro wesrigs,
gamoiyofa transnacionaluri sajaro wesrigi da a.S. aRniSnuli imdenad didi Temaa,
calke uamravi kvleva eZRvneba, Sesabamisad, am etapze SemovifargloT imis aRiarebiT,
rom „iuridiul mecnierebas ar SeuZlia da ar unda ecados sajaro wesrigis erTiani
cnebis Camoyalibebas. misi Sinaarsis dazustebis saukeTeso gzaa sasamarTlo da saar-
bitraJo gadawyvetilebebis komentireba, sadac saqmis yvela garemoebis detaluri
analizis safuZvelze SesaZloa dadgindes, ewinaaRmdegeba Tu ara konkretuli ga-
dawyvetilebis cnoba da aRsruleba sajaro wesrigs“3, an gauqmebis SemTxvevaSi dad-
gindes irRveva Tu ara sajaro wesrigi konkretuli saarbitraJo gadawyvetilebiT.

7. saarbitraJo gadawyvetilebis gauqmebis mimarTeba cnobis da
aRsrulebis procedurasTan

7.1. zogadi mimoxilva

saarbitraJo gadawyvetilebis gauqmebisa da saarbitraJo gadawyvetilebis cno-
basa da aRsrulebaze uaris Tqmis urTierTmimarTebis kvlevisas, arsebiTi mniSvnelo-
ba aqvs qarTveli kanonmdeblis midgomas erTi saxelmwifos mier gauqmebuli saarbit-
raJo gadawyvetilebis meore saxelmwifos mier cnobasa da aRsrulebasTan mimarTe-
biT. anu moaxdens Tu ara saqarTvelos uzenaesi sasamarTlo saqarTvelos farglebs
gareT gamotanili im saarbitraJo gadawyvetilebis cnobasa da aRsrulebas, romelic
gauqmebulia im qveynis sasamarTlos mier, romlis teritoriazec gamotanil iqna es
saarbitraJo gadawyvetileba. msoflioSi gansxvavebuli sasamarTlo praqtika da, Se-
sabamisad, sakmaod didi azrTa sxvadasxvaoba arsebobs am sakiTxTan dakavSirebiT, ra-
sac qvemoT SevexebiT.

1 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 666.
2 goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo

gadawyvetilebebis aRsruleba, sadisertacio naSromi, Tb., 2010, 80.
3 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 667.
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Mmeore mxriv, Zalzed sainteresoa, ra xdeba saarbitraJo gadawyvetilebis cnobi-
sa da aRsrulebis Semdgom, dasaSvebia Tu ara saqarTveloSi cnobili da aRsrulebuli
gadawyvetilebis gauqmeba.

7.2. erTi saxelmwifos mier gauqmebuli saarbitraJo gadawyvetilebis
cnoba da aRsruleba meore saxelmwifos mier

niu-iorkis konvenciis Semdgenelebi miiCnevdnen, rom „Tu gadawyvetileba gauq-
mda... gadawyvetileba aRar arsebobs da ararsebulis aRsruleba iqneba SeuZlebeli an
winaaRmdegobaSi mova im qveynis sajaro wesrigTan, romelic aRasrulebs aseT gadawy-
vetilebas.“1

saarbitraJo gadawyvetilebis cnobas da aRsrulebas saxelmwifos teritoria-
ze, didwilad ganapirobebs saarbitraJo gadawyvetilebis iuridiuli Zala mis gamom-
tan saxelmwifoSi. ZiriTadad, arsebobs molodini, rom saarbitraJo gadawyvetilebis
gauqmeba axdens misi aRsrulebis prevencias2. warmoadgens Tu ara ucxo qveyanaSi ga-
dawyvetilebis gauqmeba imis safuZvels, rom gadawyvetilebam veranairi samarTleb-
rivi Sedegebi ver iqonios meore saxelmwifoSi? niu-iorkis konvenciis me-5 muxlidan
irkveva, rom saarbitraJo gadawyvetilebis aRsrulebaze SesaZloa mxares uari eT-
qvas, Tu „gadawyvetileba... gauqmebul an aRsrulebiT SeCerebul iqna im qveynis kompe-
tenturi xelisuflebis mier, sadac igi miiRes an im qveynis xelisuflebis mier, rom-
lis kanonic iqna gamoyenebuli.“

miuxedavad amisa, gaeros niu-iorkis konvenciis am normis formulireba sadavoa,
vinaidan ambobs, rom saarbitraJo gadawyvetilebis aRsrulebaze SeiZleba uari iT-
qvas... ras niSnavs SeiZleba?3 Ggamodis, rom am saerTaSoriso xelSekrulebis teqstis
inglisur variantSi4 zemoxsenebul damabrkolebel garemoebasTan dakavSirebiT ar
arsebobs imperatiuli moTxovna. daakmayofilebs Tu ara mosamarTle Suamadgomlo-

1 "If the award has been set aside ... there does no longer exist an arbitral award and enforcing a non-existing
arbitral award would be an impossibility or even go against the public policy of the country of enforcement." ix.
Sanders P., New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1959, 55.
aseve, ix., Van den Berg A. J., Annulment of Awards in International Arbitration",wignSi: Lillichand R. B.,
Brower C. N., International Arbitration in the 21st Century: Towards "Judicialization" and Uniformity, 1992,
133, 161. Haight G. W., Convention on Recognition and Enforcement of Foreign Awards: Summary Analysis of
the Record of the UN Conference 1958, 42.
Cf. Commonwealth Secretariat, The New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 1981, 24, <http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/Model-Law-Arbitration-
Commonwealth.pdf>.

2 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration. 2010, 149,
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

3 Paulsson J., May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 14 Arb. Int’l
227–30, “I examined all five official versions of the Convention and found that four of the five versions clearly
used permissive rather than mandatory language, and thus came to the conclusion that the drafters wished to give
the enforcement judge discretion on whether or not to enforce an annulled award. (1998). On the other hand, the
French reading of the Convention as requiring non-enforcement of annulled awards may have conditioned the
French approach to find a way out of that straight-jacket.

4 Nacimiento K., Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New
York Convention, 2010, 366. niu-iorkis konvenciis oficialuri avTenturi Targmani arsebobs
inglisur, frangul, espanur, Cinur da rusul enebze. TiToeuli maTgani Tanabari Zalis
mqonea. am muxlTan dakavSirebuli Canaweri inglisur, espanur, Cinur da rusul enebze
erTgvarovania xolo frangul enaze arsebul dokumentSi ganxsvavdeba. inglisuri
Targmani iTvaliswinebs diskreciul Canawers, rom mxares SeiZleba uari eTqvas, xolo
franguli teqsti gamoricxavs amgvari dikrecias da sasamarTlos akisrebs valdebulebas
yovelgvari diskreciis gareSe konkretuli safuZvlis arsebobisas uari Tqvas gadawyve-
tilebis cnobasa da aRsrulebaze (seront refusées”, i.e. shall be refused).



223

bas ucxouri saarbitraJo gadawyvetilebis cnobisa da aRsrulebis Sesaxeb mis gamom-
tan qveyenaSi gauqmebis SemTxvevaSi, gadawydeba mosamarTlis Sefasebis safuZvelze.
normis dispoziciurobas isic usvams xazs, rom am garemoebis gaTvaliswineba mxolod
mxareTa iniciativiT xdeba da mosamarTlisTvis misi ganxilva savaldebulo ar aris
(ar Sedis ex officio safuZvlebSi).1

Aamgvari interpretaciiT, konvenciis V(1)(e) muxli diskreciul uflebamosilebas
aniWebs sasamarTlos da nebas rTavs mas cnos da aRsasruleblad miaqcios ucxouri
gauqmebuli gadawyvetileba. Tan, miuxedavad imis ganxilvisa, romeli safuZvliT mox-
da misi gauqmeba. Sedegad gauqmeba avtomaturad ar niSnavs, rom gadawyvetileba ar iq-
neba aRsrulebuli sxva saxelmwifoSi. konvenciis 1981 wels gamoqveynebul naSromSi
profesori albert van der bergi2 miuTiTebda saSiSroebaze, rom konvencias safuZve-
li gamoecleboda (Could be “undermined“) Tu arbitraJis adgilsamyofeli qveynis kano-
nis yvela Tavisebureba gamoiwvevda gadawyvetilebis aRsrulebis frustracias.3 aseT
SemTxvevaSi, adgilobrivi gauqmebis standartebi (Local Annulment Standards; LAS), rogo-
ri egzotikuric ar unda iyos isini, zedmetad mniSvnelovanni xdebian4.

praqtika aCvenebs, rom gauqmebul gadawyvetilebas aRsrulebis mainc bevrad
mcire Sansi aqvs,5 Tumca, magaliTad, safrangeTis sasamarTlom aRasrula araerTi ga-
uqmebuli gadawyvetileba, (mag., yvelaze cnobili Hilmarton Ltd. v. Omnium de Traitement et
de Valorisation 1994 wlis 23 martis gadawyvetileba6; aseve Bechtel case da Putrabali case, 29

ivnisi, 2007weli7) xolo, aSS-is sasamarTlom aRasrula egviptis sasamarTlos mier ga-
uqmebuli saarbitraJo gadawyvetileba (Chromalloy Aeroservices v. Arab Republic of Egypt,
1996). Aam gadawyvetilebebma gamokveTa, safrangeTis da amerikis SeerTebuli Statebis
sasamarTlo praqtikis erTmaneTis msgavsi mimarTulebiT ganviTarebis tendencia. O
orive saqmeSi sasamarTloebma aRasrules gadawyvetilebebi, romlebic gauqmebul iq-
na warmoSobis qveynis sasamarTloebis mier, ara niu-iorkis konvenciis, aramed Sida

samarTlis “more favourable provisions”8-ze dayrdnobiT. Mmagram, Semdeg safrangeTisa da

1 amgvari interprentaciis sawinaaRmdego argumentebi ix. Van den Berg A. J., Enforcement of
annulled awards, ICC International Court of Arbitration Bulletin, 1998, 15, <http://www.hvdb.com/wp-
content/uploads/1998-AJvdB-Enforcement-of-Annulled-Awards.pdf>.

2 Van Der Berg A. J., the New York Arbitration Convention of 1958, 1981, 355.
3 Paulsson J., Enforcing Arbitral Awards Notwithstanding A Local Standard of Annulment (LSA) , The ICC

international Court of arbitration Bulletin vol 9/#1, May 1998, 1, <http://ciarb-europeanbranch.-
com/training/CourseMaterial/Geneva%20ARF%20Advance%20Materials/Advance%20File%20to%20participan
ts/A16.%20Paulsson%20on%20Enforcing%20Awards%20after%20LSA.pdf>.

4 Paulsson J., The case for disregarding local standard annulments under the New York Convention, 7 Am. Rev.
Int’l Arb., 1997, 99,
<http://ciarb-
europeanbranch.com/training/CourseMaterial/Geneva%20ARF%20Advance%20Materials/Advance%20File%20
to%20participants/A16.%20Paulsson%20on%20Enforcing%20Awards%20after%20LSA.pdf>.

5 Redfern & Hunter, For an overview of the practice and caselaw, supra note 22, 540.
6 Koch C., The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience)

Kluwer Law International,  The Netherlands  2009, J. Int. Arb.2, 272.
7 Polkinhorne M., Enforcement of Annulled Awards in France: The Sting in the Tail, January 2008, in 2007, the

Putrabali case celebrated the culmination of the Doctrine Ancel. The French Supreme Court proclaimed that ―an
international award, which is not connected to any legal system, is an international judicial decision, whose
legality is examined with regards to the applicable laws in the country where its recognition and enforcement are
sought.”, <www.whitecase.com/files/Publication/9519e3f5-1c7b-4531-8a62-a6ac59dc87de/Presentation/Publi-
cationAttachment/153d6bd2-17f4-48a0-94b2-af4265abf8fc/article_Annulled_awards_v3.pdf>.

8 Tepes N., The More Favorable Right Provision of Art. VII of the New York Convention and its Application to
the Form of the Arbitration Agreement; 12 Croat. Arbit. Yearb., 2005,  125. “…application of the New York
Convention cannot result in the situation where a party would be deprived of any rights it has according to more
liberal provisions of the law of the country where enforcement procedures are taking place. This provision, also
known as the more favorable right provision, basically ensures that the recognition and enforcement will take
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aSS-is sasamarTloebma diametralurad gansxvavebuli Sexedulebebi ganaviTares. saf-
rangeTis sasamarTloebma ganagrZes ucxouri gauqmebis elementis ignorireba, da
cnoben saerTaSoriso saarbitraJo gadawyvetilebebs miuxedavad imisa, Tu ras ambobs
gadawyvetilebis mimRebi qveynis Sida kanonmdebloba am gadawyvetilebis iuridiul
ZalasTan dakavSirebiT. xolo, aSS-is sasamarTloebi ufro da ufro mzardi raodeno-
biT, uars amboben ganxilvis adgilas gauqmebuli gadawyvetilebebis cnobasa da aR-
srulebaze. Statebis sasamarTloebi „ucxour“ gauqmebis gadawyvetilebas ugulebel-
yofen mxolod maSin, roca gadawyvetileba fundamenturad ewinaaRmdegeba da arRvevs

aSS-is sajaro wesrigs.1

calsaxad gamoCnda, rom arbitraJTan dakavSirebuli sakiTxebis mowesrigebis-
Tvis, erT-erTi umniSvnelovanesi sakiTxi, saarbitraJo ganxilvis adgilis gansazR-
vraa. is, faqtobrivad, warmoadgens kriteriums, romelic adgens Tu romeli qveynis
saarbitraJo kanonmdebloba moqmedebs davis ganxilvis procesSi, aRniSnulis mixed-
viT wydeba saerTaSoriso da Sida saarbitraJo gadawyvetilebebad klasifikaciis sa-
kiTxi da aseve, saarbitraJo ganxilvis dros wamoWrili sakiTxebis gadawyvetisTvis
kompetenturi sasamarTlo, saarbitraJo ganxilvis adgilis mixedviT irCeva.2

erT-erTi Sexedulebis mixedviT, romelic didxans dominirebda da dRemde aq-
tualuria inglisSi, saarbitraJo ganxilvis adgili aris municipaluri iurisdiqciis
ekvivalenturi. am Sexedulebis mixedviT, saarbitraJo ganxilvis adgilis saxelmwi-
fos samarTali aucileblad ganagebs saarbitraJoO SeTanxmebas pirdapir an gamosaye-
nebeli samarTlis meSveobiT. aseve, iTvleba, rom am samarTals eqvemdebareba saarbit-
raJo tribunalis formirebis da Semadgenlobis sakiTxi iseve, rogorc uSualod pro-
cesi da saarbitraJo gadawyvetilebis forma. sasamarTloebi arbitraJis adgilsamyo-
fel qveyanaSi axorcieleben zedamxedvelobas arbitraJis proceduruli aspeqtebis
saTanado funqcionirebaze da procesis bolos cnoben an auqmeben saarbitraJo ga-
dawyvetilebas. sxva sityvebiT rom vTqvaT, am midgomis mixedviT adgilsamyofeli
abams arbitraJs im qveynis marTlwesrigs, romelSic is xorcieldeba. arbitraJis Se-
saxeb miTiTebuli filosofia edo safuZvlad EA. Mann-is cnobil naSroms ‘‘Lex Facit
Arbitrum.” mravali mimdinareoba warmoiSva misgan. maSinac ki roca gamoiyeneba saarbit-
raJo wesebi, romlebic arbitrebs aniWebs farTo diskrecias saqmeze, am midgomis mim-
devar arbitrebs eqnebaT tendencia procesis adgilsamyofeli qveynis samarTlis
normebs dauqvemdebaron (gamoiyenon rogorc lexfori).3

meore  saarbitraJo koncefcia, romelic gabatonebulia safrangeTsa da sxva sa-
moqalaqo samarTlebrivi tradiciebis mqone qveynebSi da sistematizebulia Berthold
Goldman-isa da Pierre Lalive-is mier, sxvagvarad uyurebs sakiTxs (the seat of arbitration is cho-
sen for little more than the sake of convenience). saarbitraJo tribunalebi ar unda moqmedeb-
dnen konkretuli saxelmwifoebis nacionaluri sasamarTloebis msgavsad, mxolod
imitom, rom maTi adgilsamyofeli mdebareobs am qveyanaSi. arbitrebis uflebamosi-
leba momdinareobs ara saxelmwifosgan, aramed mTeli samarTlis mier Seqmnili mar-
Tlwesrigidan, romelic gansazRvruli pirobebis arsebobisas aRiarebs saarbitraJo
SeTanxmebis validurobas da saarbitraJo gadawyvetilebas.

place in ...”: <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&-
doctype=cite&docid=12+Croat.+Arbit.+Yearb.+125&srctype=smi&srcid=3B15&key=8258069176d781eeb4b-
1a47037770754>.

1 Koch C., The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience)
Kluwer Law International,  The Netherlands, 2009, J. Int. Arb.2, 267.

2 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 312.
3 Gaillard E., The Enforcement of Awards Set Aside in the Country of Origin; ICSID Review – Foreign Investment

Law Journal, based on the report presented by the author to the ICCA Congress in Paris, May 1998, 17.
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gadauWreli azrTa sxvadasxvaoba saarbitraJo ganxilvis adgilis rolis Sesaxeb
gansakuTrebiT kritikuli xdeba, roca dRis wesrigSi dgeba saarbitraJo ganxilvis
adgilis qveynis sasamarTlos mier gauqmebuli saarbitraJo gadawyvetilebis aRsru-
lebis sakiTxi.

meordeba sakvanZo kiTxva – SesaZlebelia Tu ara aRsruldes gadawyvetileba,
romelic gaauqma saarbitraJo ganxilvis adgilis qveynis kompetenturma sasamar-
Tlom?

Tu CaiTvleba, rom gadawyvetileba mis savaldebulo Zalas iZens saxelmwifos
marTlwesrigisgan, da es marTlwesrigi gadawyvetilebas gauqmebiT samarTlebriv nu-
lad aqcevs, logikurad gamodis, rom aseTi gadawyvetileba aRar arsebobs da ar SeiZ-
leba sadme samarTlebrivi Sedegebi warmoSvas.

magram, Tu saarbitraJo ganxilvis adgili ar CaiTvleba erTaderT damakavSire-
bel rgolad saarbitraJo ganxilvasa da erovnul marTlwesrigs Soris, savsebiT Se-
saZlebeli iqneba erTi qveynis mier gauqmebuli saarbitraJo gadawyvetilebis, meore
qveynis mier aRiareba, saarbitraJo ganxilvis adgilis samarTals ar eqneba preceden-
tuli Zala im qveynis samarTalze, sadac gadawyvetileba aRsruldeba.

amdenad, Emmanuel Gaillard miiCnevs, rom am kiTxvaze pasuxi, romelic msoflio
masStabiT jer kidev seriozuli gansjis sagania, mainc damokidebulia qveynis arbit-
raJTan dakavSirebul konceptualur midgomaze.1

7.3. Sida saarbitraJo gadawyvetilebebis gauqmebisa da cnobis da
aRsrulebis procedurebs Soris kolizia saqarTveloSi

`saarbitraJo gadawyvetilebis cnobasa da aRsasrulebaze uaris Tqma da gadawy-
vetilebis gauqmeba, saarbitraJo gadawyvetilebis kontrolis formebia, romlebic,
ZiriTadad, erT mizans emsaxurebian – gamoricxon saarbitraJo ganxilvis fundamen-
turi principebis darRveviT gamotanili gadawyvetilebis samarTlebrivi Sedegis
dadgoma, rogoric ar unda iyos es Sedegi.“2 gadawyvetilebis cnobasa da aRsrulebaze
uaris Tqma da gadawyvetilebis gauqmeba xdeba arbitraJis Sesaxeb saqarTvelos kano-
niT dadgenili absoluturad identuri safuZvlebiT, romlebic dawvrilebiT ganvi-
xileT.

vnaxeT, rom saqarTvelos saarbitraJo kanonmdebloba erTnairad aregulirebs
saqarTvelos da mis farglebs gareT gamotanil saarbitraJo gadawyvetilebaTa cno-
bisa da aRsrulebis process, magram gasaCivrebas da gauqmebas eqvemdebareba mxolod
saqarTveloSi gamotanili saarbitraJo gadawyvetileba. calsaxad, sasamarTlos kom-
petencias scildeba da ver gauqmdeba saqarTvelos farglebs gareT gamotanili saar-
bitraJo gadawyvetileba, romelSic, rogorc aRvniSneT, igulisxmeba rogorc saerTa-
Soriso xasiaTis, ise ucxouri saarbitraJo gadawyvetilebebi, anu saqarTvelos far-
glebs gareT gamotanili gadawyvetilebis SemTxvevaSi gauqmebis da cnoba aRsrulebis
procesis paralelurad arseboba gamoricxulia, amdenad maTi identuri safuZvlebi
problemas ar warmoSobs.

gansxvavebuli viTarebaa saqarTveloSi gamotanil saarbitraJo gadawyvetile-
bebTan mimarTebiT. ramdenadac Sida saarbitraJo gadawyvetileba SeiZleba gauqmdes
qarTuli sasamarTloebis mier da igive sasamarTloebs aqvT Sida saarbitraJo gadawy-
vetilebebis aRsrulebis kompetencia, warmoiSoba kolizia am or proceduras Soris.3

1 Gaillard E., The Enforcement of Awards Set Aside in the Country of Origin; ICSID Review – Foreign Investment
Law Journal, based on the report presented by the author to the ICCA Congress in Paris, May 1998, 18.

2 cercvaZe g., saerTaSoriso arbitraJi, Tb., 2012, 624.
3 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009,  Tb.,  2011, 169.
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saarbitraJo gadawyvetilebis cnoba da aRsasruleblad miqceva niSnavs, rom ar
arsebobs uaris Tqmis safuZvlebi, amdenad arc gadawyvetilebis gauqmebis safuZvle-
bi unda arsebobdes. saqarTvelos sasamarTlos gadawyvetilebebma eWvqveS daayena ze-
moaRniSnuli msjeloba da SesaZloa paradoqsulad JRerdes, magram gaauqma ukve cno-
bili da aRsasruleblad miqceuli saarbitraJo gadawyvetileba.

magaliTad, Tbilisis saapelacio sasamarTlos winaSe sami mopasuxis winaaRmdeg
wardgenili saarbitraJo gadawyvetileba aRsrulda yovelgvari dayovnebis gareSe.
sasamarTlom xazi gausva, rom ar arsebobda araviTari safuZveli cnobisa da aRsru-
lebis uarsayofad da gadawyvetileba ar ewinaaRmdegeboda sajaro wesrigs.1 amis Sem-
deg orma mopasuxem imave sasamarTlos mimarTa SuamdgomlobiT, imave saarbitraJo ga-
dawyvetilebis gauqmebis moTxovniT, radgan arbitri iyo Zalian axalgazrda imisaT-
vis rom hqonoda saqmis gadasawyvetad sakmarisi kompetencia. Semdgomi argumenti ki
iyo dawesebuli jarimebis Seusabamoba sajaro wesrigTan. mowinaaRmdege mxarem uaryo
Suamdgomloba, radgan 1) mosarCele mxare informirebuli iyo saarbitraJo gadawyve-
tilebis cnobisa da aRsrulebis Sesaxeb da ar SewinaaRmdegebia aRniSnul procedu-
ras; 2) sasamarTlom gadawyvetilebis aRsrulebiT sabolood gadawyvita saqme. amde-
nad, damatebiTi RonisZiebebi saarbitraJo gadawyvetilebis gasauqmeblad sasamar-
Tlos aRar unda gaeTvaliswinebina, radgan saarbitraJo gadawyvetilebis aRsrule-
bis Sesaxeb sasamarTlos gadawyvetileba gasaCivrebas ar eqvemdebareba. Tbilisis saa-
pelacio sasamarTlom Suamdgomloba mxolod nawilobriv daakmayofila da Seamcira
dadgenili jarimebi. sasamarTlom xazgasmiT aRniSna, rom mopasuxis umoqmedoba ga-
dawyvetilebis cnobisa da aRsrulebis mosalodneli proceduris sawinaaRmdegod ar
SeiZleboda gamoyenebuli yofiliyo saarbitraJo gadawyvetilebis gauqmebisaTvis
damabrkolebel garemoebad.2

aRniSnulma poziciam SesaZloa ramdenime bundovaneba  gamoiwvios. pirveli, sa-
arbitraJo gadawyvetilebis gauqmebisa da cnoba-aRsrulebaze uaris Tqmis safuZvle-
bi erTi da igivea. amdenad, Tuki sasamarTlo aRasrulebs gadawyvetilebas, gamarjve-
bulma mxarem SeiZleba ivaraudos, rom kanoniT dadgenili yvela moTxovna saxezea. uk-
ve aRsrulebuli gadawyvetilebis gauqmeba ki ewinaaRmdegeba gamarjvebuli mxaris
„kanonier molodins.“

1. sadavoa, rom gauqmebis proceduriT sasamarTlo SeewinaaRmdega sakuTar ga-
dawyvetilebas;

2. sasamarTlom ar gaiTvaliswina, rom qarTuli saarbitraJo samarTali momdi-
nareobs modeluri kanonidan, romelic orientirebulia saerTaSoriso savaWro ar-
bitraJze. msgavsad, gauqmeba SesaZloa moTxovnil iqnas Tu saerTaSoriso saarbitra-
Jo tribunali miiRebs gadawyvetilebas imave saxelmwifos teritoriaze, maSin roca
cnoba da aRsruleba SesaZloa moTxovnil iqnas Tu gadawyvetileba miRebulia ara im
qveynis teritoriaze sadac moiTxoveba is.3

aRsaniSnavia, rom modeluri kanonis iurisdiqciis araerTma qveyanam, magaliTad
germaniam da inglisma saarbitraJo kanonmdeblobis unificireba moaxdines Sida da
saerTaSoriso doneze. qarTveli mosamarTleebisgan gansxvavebiT, germaneli mosa-
marTleebis praqtikaSi zemoaRniSnuli problema ar warmoSobila. germaniis CPC-s
1059-e (3) muxlis Tanaxmad, saCivari saarbitraJo gadawyvetilebis gauqmebis moTxov-
niT ar daiSveba im SemTxvevaSi, Tu gadawyvetileba ukve cnobili da aRsrulebulia
germaniis sasamarTlos mier.

1 Tbilisis saapelacio sasamarTlos 2011 wlis 4 maisis gadawyvetileba saqmeze #2b\1262-11,
cit.: Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.

2 Tbilisis saapelacio sasamarTlos 2011 wlis 12 ivlisis gadawyvetileba saqmeze#2b\1238-
11; cit.: Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.

3 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.
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saqarTvelos kanonmdeblobaSi msgavsi regulaciis ararsebobam sasamarTlo mi-
iyvana im interpretaciamde, romelic winaaRmdegobaSi modis, erTi mxriv, saarbitra-
Jo gadawyvetilebis gauqmebisa da, meore mxriv, misi cnobisa da aRsrulebis procedu-
rebis ZiriTad mizanTan. amdenad, germaniis kanonmdeblobaSi arsebuli Canaweris
msgavsi regulaciis SemoReba qarTuli saarbitraJo samarTlisTvis sasicocxlod
mniSvnelovania.1

manamde ki, saqarTvelos sasamarTloebma Tavidan unda aicilon msgavsi kolizia
da uari Tqvan im gadawyvetilebis gauqmebaze, romelic ukve cnes da miaqcies aRsasru-
leblad. arsebuli praqtikiT, cnobis da aRsrulebis proceduris stabiluroba da
efeqturoba eWqveS dgas. faqtia, rom wagebul mxares ufleba aqvs gaasaCivros is ga-
dawyvetileba, romlis cnobis da aRsrulebis proceszec ki ar gamocxadebula.

8. daskvna

kvleva miznad isaxavda gamogvekveTa saarbitraJo gadawyvetilebis kontrolis
meqanizmebis – rogorc saarbitraJo gadawyvetilebis gauqmebis, ise  cnobis da aRsru-
lebis samarTlebrivi buneba, funqcia, procedura da, aseve, maTi urTierTmimarTebis
problemuri sakiTxi.

SegviZlia vTqvaT, rom 2010 wlamde arsebuli kanonmdeblobis mTavari nakli da
doqtrinaSi ybadaRebuli kritikis sagani – saarbitraJo gadawyvetilebis cnoba da
aRsruleba, ukve Seesabameba niu-iorkis konvenciis moTxovnebs.

cnobisa da aRsrulebisgan gansxvavebiT, gadawyvetilebis gauqmebis proceduras
rame saerTaSoriso konvencia ar aregulirebs. samagierod, UNCITRAL-is modeluri
kanoni uzrunvelyofs nacionaluri kanonmdeblobebisTvis mimarTulebas. rogorc
calsaxad gamoCnda, saqarTvelos kanoni arbitraJis Sesaxeb Seqmnilia am kanonis mi-
xedviT da sakanonmdeblo regulaciis da procesualuri TvalsazrisiT, es institu-
tic gamarTulia.

miuxedavad imisa, rom yovelTvis viRacas, sadRac SesaZloa sxvagvari idea gaaC-
ndes am institutis mowesrigebisa, gamokveTilad arsebobs ramdenime sakiTxi razec
globaluri konsesusi miRweulia: saarbitraJo gadawyvetilebis gasaCivreba SesaZle-
belia mxolod misi gauqmebis moTxovniT. gasaCivreba daiSveba iq, sadac gamotanil iq-
na aRniSnuli gadawyvetileba; ar aris dasaSvebi saarbitraJo gadawyvetilebis arsebi-
Ti Semowmeba, garda misi proceduruli aspeqtebisa da saarbitraJo SeTanxmebasTan
dakavSirebuli sakiTxebisa. aseve, saarbitraJo gadawyvetilebis gauqmebis safuZvle-
bi SeiZleba iyos amomwuravic, Sesabamisad, TiTqmis SeuZlebeli an Zalian rTulia aR-
niSnuli safuZvlebis gavrcoba.

saarbitraJo gadawyvetilebis gauqmebis Semdgom davis ganxilvis kompetenciis
sakiTxi sxva qveynebis kanonmdeblobisgan gansxvavebiT2, Riad aris datovebuli „ar-
bitraJis Sesaxeb“ saqarTvelos kanonSi. Sesabamisad, gulisxmobs Tu ara gauqmeba, saq-
mis kvlav arbitrebisaTvis dabrunebas Tu maTi misia amoiwura maSin, roca gamoitanes
pirveli gadawyvetileba – bundovania. vfiqrob, sxva qveeynebis magaliTebis gaTva-
liswinebiT aRniSnuli sakiTxis sakanonmdeblo regulacia sasikeTo iqneba da xels Se-
uwyobs erTgvarovani saarbitraJo praqtikis danergvas.

gauqmebuli gadawyvetilebis bedi aseve gaurkvevelia niu-iorkis konvenciis in-
terpretirebadi formulirebidan gamomdinare3, magram, amis miuxedavad, gadawyveti-

1 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 171.
2 ix. me-4 Tavi, 4.3.
3 ix. me-7 Tavi, 7.2.
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lebis gauqmeba Zalian mniSvnelovani berketia kanonis darRveviT gamotanili gadawy-
vetilebis kanonieri Zalis miniWebisgan prevenciisTvis.

konkretuli davis gadawyvetis mizniT gamotanili gadawyvetileba, modave mxa-
reebs Soris araerTgvarovan damokidebulebas iwvevs. mogebuli mxare iwyebs moqmede-
bas gadawyvetilebis aRsrulebiT, sawadeli Sedegis miRebisTvis, xolo, wagebul mxa-
res rCeba SesaZlebloba gadawyvetilebis gasaCivrebiT ibrZolos „ukeTesi Sedegis“
misaRwevad. saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis sa-
fuZvlebisa da gauqmebis safuZvlebis identurobac vfiqrob amiT aris gamowveuli.
kanonmdebeli, orive SemTxvevaSi, gamoricxavs kanonis moTxovnaTa darRveviT gamota-
nili gadawyvetilebiT samarTlebrivi Sedegebis dadgomas.

saqarTveloSi gamotanili saarbitraJo gadawyvetilebebis doneze, problema
calsaxaa am ori institutis Tanaarsebobis TvalsazrisiT. „arbitraJis Sesaxeb“ sa-
qarTvelos kanonSi ar arsebobs daTqma, romelic akrZalavs ukve cnobili da aRsru-
lebuli gadawyvetilebis gauqmebis SesaZleblobas. sasamarTlos mxridan, ukve cnobi-
li da aRsrulebuli gadawyvetilebis gauqmebis daSveba,  winaaRmdegobaSi modis, erTi
mxriv, saarbitraJo gadawyvetilebis gauqmebisa da, meores mxriv, misi cnobisa da aR-
srulebis procedurebis ZiriTad mizanTan.

germaniis CPC-s 1059-e (3) muxlis Tanaxmad, saCivari saarbitraJo gadawyvetile-
bis gauqmebis moTxovniT ar daiSveba im SemTxvevaSi, Tu gadawyvetileba ukve cnobili
da aRsrulebulia germaniis sasamarTlos mier. msgavsi Canaweris gakeTeba kanonSi au-
cilebelia, raTa daculi iyos gamarjvebuli mxaris kanonieri interesi da eWvqveS ar
dadges cnobis da aRsrulebis proceduris stabiluroba da efeqturoba. Aamavdrou-
lad, im sasamarTlos kompetenturobac saTuoa, romelic identuri safuZvlebiT auq-
mebs gadawyvetilebas, romelzec manve cnoba-aRsrulebis Sesaxeb gadawyvetilebis mi-
RebiT daadastura, rom ar arsebobda cnobaze da aRsrulebaze uaris Tqmis igive sa-
fuZvlebi.
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SALOME JAPARIDZE

INTERRELATIONS BETWEEN THE UNNULMENT OF THE ARBITRAL
AWARD AND THE REFUSAL OF RECOGNITION AND ENFORCEMENT

OF THE ARBITRAL AWARD

1. Introduction

The globalization process worldwide and the development of the economic relations influenced the
formation of forms and resources of private legal dispute proceedings. The free international market featu-
red by the rapid trends of changes requires presence of flexible legal base, system and mechanisms.

Generally, the major economic projects have the transnational character. In such circumstances we
can observe the attempts to avoid subordination of the legal relations and potential disputes to the legal re-
gime of a specific country. Aimed to the effective operation of the market, the special mechanisms had be-
en introduced that would be acceptable to the subjects of different legal systems. Today, it is widely recog-
nized that business prefers the alternative dispute resolution methods.

Similarly, in Georgia, the role of arbitration – as of the alternative means of dispute resolution bet-
ween the parties – enjoys its gradual increase. With this regard, the new Law on Arbitration adopted in Ge-
orgia had the vital importance. In fact, the mentioned Law made the Georgian legislation on arbitration
adequate to the unified legal acts existing in this field. Thus, the institute similar to “the private justice”
existing till 2010 has been transformed into a dispute resolution instrument operating under the State con-
trol in compliance with the internationally recognized form.

Substantially, the arbitration is a product of the parties’ agreement. It examines the disputes that in
major cases end in rendering the arbitral awards. The government legitimates the rendered awards through
granting to it the legal power that makes an award equal to the judicial decision. Itself the fact that the arbit-
ral award equals to the final court decision is the gift given to the parties by the judicial control of the na-
med arbitral award.

“Refusal of recognition and enforcement of the arbitral award and annulment of the arbitral award
are the forms of control over the arbitral award with common objective – to exclude the occurence of the
legal outcomes of the arbitral award rendered through the violation of fundamental principles of arbitration,
notwithstanding the character of the outcomes.”1 Their fundamentals coincide with each other and therefore
are featured by the similar contents and different forms.

The present research aims to discuss the above mechanisms of arbitral control, to compare the regu-
lations prescribed by the Georgian legislation with the international treaties and with the arbitration acts of
national legislations of the countries with substantial backgrounds in arbitration justice. The present paper
is based upon the analysis of the legislation in force and the international practices that are helpful in anal-
ysing interrelations between the annulment of the arbitral award and refusal of recognition and enforcement
of arbitral award. In particular, what are the differences and similarities between them and how the legisla-
tor regulates annulment of either enforcement of the revoked arbitral award or the possibility of revocation
of the enforced arbitral award.

The importance of the present research is dictated first of all by the amendments made to the Georgi-
an legislation regarding the development of regulations of arbitration control in a new manner. Besides,
among the reasons of addressing the topic are: the practical problems related to the mentioned topic, as well
as the nonhomogenous approach of the courts toward the topic, that are often faced by the parties when re-
voking the arbitral award or refusing the recognition or enforcement of the award.

1 Tsertsvadze, G., International Arbitration, Tb., 2012, 624.
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The methodology of the present research is based upon the general science and the comparative law;
the paper mainly uses the logical analysis and presents the informative-cognitive and comparative-legal as-
pects. Besides, the research uses the analytical methodology at the extent of the requirements of the research
subject.

For the comparative analysis we use the legislations and practices of the countries that have sound tra-
ditions and experience in arbitration.

The Georgian judicial system has an insufficient practice in relation with the topic of the present paper
and this is quite logical with regards to the rather short history of the arbitration in the country. However the
topic itself is very urgent, especially for the country which aims the legal and economic integration with the
Western countries and strives to affiliate with the European Union. Moreover, the country with its geo-politi-
cal location has the great potential to become the desirable place for the arbitral proceedings.

The present paper consists of the introduction, six chapters and the conclusion. The first chapter will
describe the fundamentals of the arbitral proceedings in Georgia in the past and at present, where we compare
the alternatives of the institutes of recognition and enforcement of awards and annulment of awards indica-
ted in the “Georgian Law on the Private Arbitration” to the instruments available today.

The second chapter describes the determination of the nationality of the arbitral awards. The Georgian
“Law on Arbitration” in force distinguishes the arbitral awards rendered in Georgia and outside its borders
and consequently subordinates them to the different court instances. Hence, the chapter will review the as-
pects of classification of the arbitral awards into “domestic”, “international” and “foreign” awards and will
observe the legal outcomes of the mentioned classification.

The third chapter is dedicated to the research of the institute of annulment of the arbitral awards. We
will discuss the essentials of appeals against and annulment of the awards, the procedures of appealing, the is-
sues of the court competences and terms of appeal; we will also refer to the outcomes of revocation of the ar-
bitral awards and the opportunities of appeal against the court decision regarding the annulment of award.

The fourth chapter deals with the institute of recognition and enforcement of the arbitral awards. Certa-
inly, we will discuss the essentials of the recognition and enforcement and their significance. We will review
the procedural issues and the outcomes of the proceedings regarding the recognition and enforcement.

The fifth chapter includes the annulment and refusal of recognition and enforcement of the arbitral
award in compliance with the reasons provided by the Modal Law, NY Convention and the Georgian Law on
Arbitration. We will separate the reasons the presence of which should be corroborated by the party. Besides,
we discuss the reasons that are the subject to the court’s investigation.

The sixth chapter will explore interrelations between the annulment of the arbitral award and the refu-
sal of recognition and enforcement of the arbitral award; we will look at the topic in the light of the internatio-
nal practices and theories and will outline the existing approaches worldwide regarding the enforcement of the
annulled arbitral awards. We will also review the extent at which it is possible to annul the recognized and en-
forced arbitral awards. We will also touch the gaps existing in the Georgian legislation and will compare it
to the regulations provided by the German legislation.

At the end of the present paper we provide the summary and assessment of the above topics and pre-
sent the recommendations how the specific problems can be corrected.

1. Fundamentals of Regulation of Arbitration in Georgia

1.1 General Overview

On June 26, 1997 the Georgian Civil Code was adopted giving the start to the development and impro-
vement of the institutes of private law in the history of sovereign state of Georgia. In the same year (1997) the
Georgian arbitral tribunals were abolished, and this was fairly assessed as the end of the soviet arbitrations in
Georgian legislation.1 The trends of learning and implementing of the internationally practiced standards sti-

1 Tsertsvadze, G., Preconditions of International Arbitration (Comparative Analysis), Tb., 2008, 97 (in Georgian).
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mulated the adoption of Georgian law on Private Arbitration in 1997. The mentioned law was the first attempt
to establish a qualitatively new alternative dispute resolution mechanism in the country.

The Georgian Constitution is based upon the principle of division of authorities. Therefore, the court –
as an independent third branch of authority occupies a significant place besides the legislative and executive
authorities. It administers justice on behalf of the State and ensures supremacy of law and maintenance of
the public order.1 In parallel with the judicial authority the arbitral tribunal appears on the stage as an alter-
native tool of dispute resolution between the parties. The subjects of the private law were allowed to deter-
mine on their own accord the issue of entering into the private-law relationships or determine the duties and
responsibilities thereof, as well as to choose the special forms and means for dispute resolution arising from
violation of the mentioned duties and responsibilities. It is known, that the most popular form to defend
one’s violated or disputable rights is to sue a case in the court. However, the court is no more a single tool
to defend one’s rights, because, in Georgia, like the in other countries, the arbitration has been launched as
an alternative tool of dispute resolution.

The first legal act regulating the relations with the arbitration was adopted in 1997. However, the po-
litical decision regarding adoption of the “Georgian Law on Arbitration” was not enough for the successful
reform in the field.2 The main conceptual error made in Georgian legislation was refusal to activate the
UNCITRAL Model Law3 – already recognized and successfully practiced worldwide. Especially, when at
the end of 1990s the majority of the European countries that were understood as a ~perfect~ place for arbit-
ral proceedings and whose national legislations with regard to arbitration were harmonized with the Model
Law, completed their fundamental reforms4 in alternative dispute resolution aimed to enhancing the role of
arbitration. The Arbitration Acts of England and Sweden were adopted in the same period.  Georgia had a
good opportunity to use the experiences of the advanced countries, to consider the positive and negative
characters of the reforms and so on. But, unfortunately, overlooking these and many other factors caused
the adoption of the law full of errors and gaps in it that diminished the role of Arbitration in Georgia and
dropped it backward for a decade.

The errors and gaps and the regulations unlike to the internationally recognized approaches were ex-
pressed in various aspects of the Private Arbitration Law of 1997. For the purposes of the present paper we
will look at the specific problems of the named law in the light of the institute of annulment of the arbitral
award as well as of the enforcement of the domestic and international arbitral awards.

1.2 Relation of the Georgian Law on Private Arbitration to the Annulment,
Recognition and Enforcement of the Arbitral Awards.

One of the important fields certainly regulated by the national law on arbitration considers legal re-
gulation of the intervention of the state judicial system into the arbitration performance. In this particular
topics the Georgian Law on the Private Arbitration mainly corresponded to the Model Law and other Inter-
national Regulations. However, this statement cannot be true for the norms regarding the recognition and
enforcement of the Arbitral Award or the norms regulating annulment of the award by the court.5

The clause 43 of the Georgian Law on Arbitration granted the court with the authority to examine
the claim of a party and change the arbitral award whenever the sufficient grounds were established. This

1 Constitution of Georgia, 1995, clause 82.
2 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 15.
3 UNCITRAL Model Law adopted on June 21, 1985 referring to the international commercial arbitration. The

countries were enabled to harmonise their arbitration law with the key principles of the Model Law. see also:
Baker, Mackenzie, “International Commercial Arbitration”, Moscow, 2001, 27. (in Russian) and the full list of
countries of UNCITRAL Model Law, <http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Mo-
del_arbitration_status.html>.

4 Tsertsvadze G, Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 16-17.
5 Tsertsvadze, G., International Arbitration, Tb., 2012, 139 (in Georgian).
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norm attracts our interest in several ways. First of all it was possible to appeal against the arbitration award
in the regular way that differs from the current form of appeal considered by the Model Law.1 Besides, the
mentioned proceeding was dedicated to the “amendment” of the arbitral award, but with no hints how to do
it. The law did not provide the court’s competencies, namely, which instances would be eligible for the pro-
ceedings and how the award would be amended – by concerning the legitimacy and the propriety of the de-
cision or by revising and simply annulling it.

The above-mentioned clause 43 indicated the exceptions where it was possible to amend the arbitral
award. Based on the party’s claim the judge was entitled to change the arbitral award, when:

a) it contravened the Administrative law or the Criminal Law;
b) the rules established by the law or agreed between the parties regarding the arbitral proceedings

were violated;
c) in relation to the case the arbitrate member commited an act described in the clause 189 of the

Criminal Law of Georgia, that has been ascertained by the sentence in force, except when such
act had no influence upon the arbitral award.

It is obvious that the mentioned basis have nothing in common with the relevant provisions of the
NY Convention and the Model Law, therefore their effectiveness in terms of the judicial control over the
international arbitral awards was somewhat doubtful.2 What does a legislator mean under the term “judici-
al” used in the clause? The answer on this question is given by the clause 6 of the Georgian Law on the Pri-
vate Arbitration. Namely, the lawsuit of a party or the request of the arbitration considered under the menti-
oned law shall be examined by the regional or city court on the territory of which the arbitration procee-
dings take place. Hence, the issues related to the arbitration awards were unilaterally examined by the civil
judge of a regional court, and accordingly, by one of the authorized judges of the city court. Consequently,
we can assume that it was possible to “amend” only the arbitral awards rendered in Georgia and it did not
concern the arbitral awards rendered outside the coutry’s borders.

The legal regulations provided in the law were so vague that the civil judges who are not implemen-
ting the precedents and novelties through definition and interpretation of rules, had to refer to the norms
provided in the Model Law in their various decisions. As the Model Law was not in its legal force in Geor-
gia, the question redarding the eligibility of its application remains open, however, the attempts and aspira-
tion of the Georgian civil judges to fill in the legislative gaps by the interpretation of the norms can be un-
derstood as a progressive step.3

In fact, the Georgian law on the private arbitration provided corrupted form of the elements of the
award annulment and was very far from the procedures considered by the Model Law. Besides, the grounds
for “amendment” of the award are absolutely different from the internationally recognized standards that
we are going to discuss more deeply in the next chapters.

Furthermore, it is quite interesting how the mentioned law deals with the notion and procedures of
the recognition and enforcement of the arbitral awards. The paradox is that the Georgian law on the private
arbitration with its own form and contents only represented the act regulating the arbitration in Georgia and
it was not applicable to the international arbitration institutions, especially because of the absence of the ru-
les regarding the recognition and enforcement of the foreign arbitral awards. This particular point was the
main defect of the law and consequently was justly criticized in the Georgian legal literature.4

By the virtue of the resolution of February 3, 1994, the Parliament of Georgia announced accession
of the Republic of Georgia to the NY Convention of 1958 on the recognition and enforcement of the fore-
ign arbitral awards. The same resolution obliged the Cabinet of Ministers to harmonize the norms and regu-
lations with the mentioned Convention but in fact, the law on the private arbitration adopted 3 years later

1 Details in the Chapter 3 Herein.
2 Tsertsvadze, G., International Arbitration, Tb., 2012, 700 (in Georgian).
3 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 17.
4 Tsertsvadze, G., International Arbitration, Tb., 2012, 140. Gotua, L., Enforcement of the court sentences and the

international arbitral awards, thesis, Tb., 2010, 45-49.
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absolutely ignored the unified standards of recognition and enforcement of the foreign arbitral awards, es-
tablished by the convention.

The issue of recognition and enforcement of the foreign arbitral awards remained outside the legal
regulation in the Georgian legislation in force until 2010.  Nevertheless, there are the precedents of recogni-
tion and enforcement of such arbitral awards. Until the new Law on Arbitration was adopted Georgian Sup-
reme Court conducted recognition and enforcement of the arbitral awards in compliance with the internati-
onal private law and Minsk Convention that are not related to the arbitral awards and provide regulation of
recognition and enforcement of court decisions.1 The question –why the Georgian Supreme Court did not
refer directly to the NY convention of 1958 on recognition and enforcement of the foreign arbitral awards?
– remains open2; especially, when such possibility is specifically considered by the Georgian Legislation.

Here we should mention that the Georgian law on private arbitration of 1997 did not consider the no-
tion or the institute of the recognition of the arbitral awards. This fact once again call in question the appli-
cation of the mentioned law upon the foreign arbitral awards, because when talking about the recognition of
foreign arbitral awards we face “recognition” of validity of the foreign act and granting a legal force to it
within the territory of the country. In other words, based on the state’s permission, the foreign act (an arbit-
ral award in our case) gains its legitimation inside the country thus restricting the territorial principle at so-
me extent, and consequently, without recognizing the foreign arbitral awards, its enforcement contravenes
the sovereign rights of the state.

The absence of the recognition of the arbitral awards caused lots of problems with regards to the do-
mestic awards too. The established corrupted practice transformed the arbitration into a scene for infringe-
ment of the parties’ rights instead of protecting them. The clause 42 of the above-mentioned law provided
that “the arbitral awards that will not be enforced voluntarily, will become the subject of the compulsory
enforcement on the basis of the arbiter’s endorsement of execution.” It is obvious that there was no recog-
nition of the awards and consequently no signs of validation of the enforcement of arbitral awards by the
state judiciary system. The law entitled the arbiter to issue an endorsement of execution. “It is alogical to
grant the right of issuing the enforcement document to the legal person of the commercial law. The compe-
tences of the arbitration fall within the rendering an award, whereas the right of validation of enforcement
of the awards should be granted to the court”.3

The same clause of the law further considered launching of the civil proceedings based upon the
mentioned arbitral endorsement. The second clause of the Georgian law on enforcement proceedings provi-
des a list of the acts thereto; among those acts are the private arbitral awards and the awards that are enfor-
ceable in compliance with the international conventions which Georgia is the party of. Obviously, this sta-
tement considers the foreign arbitral awards, because generally, their legal regulation was not indicated in
the law and the above provision was dedicated to fill in the mentioned gap.4

As we have seen in fact there was no judicial control over the arbitral awards. All above factors cla-
rify that the Georgian law on private arbitration needed fundamental amendments and its compliance with
the international standards.

1.3 New Law on Arbitration

In 2009 the new Law on Arbitration was adopted that took in account the recommendations of Euro-
pean countries and international organizations. The new Law introduced completely new rules in relation
with “the establishment of arbitration in Georgia, arbitral proceedings, arbitral awards as well as recogniti-
on and enforcement of arbitral awards rendered outside Georgia”5” Arbitration is entitled to examine the

1 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 19.
2 Georgian Law about Normative Acts, clause 20 (2).
3 Tsetsvadze, G., Preconditions of International Arbitral proceedings (Comparative analysis), thesis, Tb., 2008, 100.
4 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 45.
5 Georgian Law about Arbitration, clause 1(2).
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property disputes based upon the equality of the parties, that can be solved between the parties.” The new
Law on Arbitration consolidated the parties’ independence in terms of their right to choose the form of de-
fence of their rights as well as to choose the arbitration which they would trust their dispute resolution.

When adopting the new law the legislator faced the certain conceptual alternative. In terms of the le-
gal techniques the legislator had to choose either separate regulations of the arbitral awards rendered in Ge-
orgia and outside the country, or create a uniform legal act regulating all together. The mentioned problem
had rather procedural character than the substantial. Georgia made its choice in favor of adopting a uniform
act and consequently shared the latest trends of development in arbitration.1 For example, in 1999 in Swe-
den the reform of the arbitration legislation took place. On the 1st of April of the same year the “Law on
Arbitration” entered into its legal force. The commission working on the draft law did not aim to create a
perfect formulation of the law, but to make the law simple, laconic and flexible.2 Before the reform there
were two laws in Sweden: “the Law on Arbitration” and “the Law on arbitral awards and agreements”. The
new law encompassed both spheres of regulation.3 The Sweden Law on Arbitration applies to the arbitral
proceedings taking place in Sweden notwithstanding the international relations of the disputes.4

Georgian Law on Arbitration is also a uniform act applicable to the arbitral awards rendered either in
Georgia or outside the country. The law determines the scope of the independence of the arbitration and the
limits of the judicial intervention in it. There has been invented an absolutely new institute for Georgian re-
ality – recognition and validation of enforcement of the arbitral awards. The mentioned institute subordina-
ted the arbitral awards to the judicial control; therefore the question: “whether the arbitral awards should be
a subject to the judicial control?” has changed into: “how and at what extent shall such control take place?”

2. “Nationality” of the Arbitral Award

It is known that the harmonization of arbitration legislation has been ensured by three key docu-
ments, they are: 1. the Convention on Recognition and Enforcement of foreign arbitral awards of 1958 (NY
Convention), 2. UNCITRAL Arbitration rules of 1976 that had been transformed into 3. UNCITRAL Mo-
del Law in 1985. With a quite ambitious aim the harmonization served the existing national arbitration laws
and minimized its limitation features.5 Meaning of the model law is outstanding especially since the control
over the arbitral awards became a subject of consensus by a court of the same country where the arbitration
situs takes place.6

Controlling principles laid down in the model law are the part of the global agreement regarding the
desirable balance between the finalized and perfect arbitral awards.7 The arbitral award passes through a
certain test before its enforcement that means its formal examination. Disaffirmation of the arbitral award
and refusal of its recognition and enforcement are the very forms of mentioned control over the decision
and are also considered by the Georgian law on arbitration. Legislator subjects an arbitral award rendered

1 Tsertsvadze G, Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 21.
2 Madsen F., Commercial arbitration in Sweden, a commentary on the arbitration act (1999:116) and  the rules of

the arbitration institute of the stokholm chamber of commerce; Jure Förlag AB, 1st ed., Stokholm, 2004, 40.
3 Tsetsvadze, G., Preconditions of International Arbitral proceedings (Comparative analysis), thesis, Tb., 2008, 74.
4 Madsen, F., Commercial Arbitration in Sweden, A Commentary to the arbitration Act and the Rules of the

Arbitration Institute of the Stockholm Chamber of commerce, 3rd ed., New-York, 2007, 343.
5 Pavic,V., Annulment of Arbitral Awards in International Commercial Arbitration, 132. Knahr, C., Koller, C.,

Rechberger, W., Reinisch, A., Investment and Commercial Arbitration – Similarities and Divergences, ELEVEN
INTERNATIONAL PUBLISHING, 2010, 131-152, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=-
1615333>.

6 Zeiler G. & Steindl B., The New Austrian Arbitration Law 5 (2006). – “great flattener […]. However, not the
entire world has been flattened.There are great plains as well as rocky mountains. The plains exist where the
Model Law has been introduced – steep mountains remain where it is not the case.”

7 Pavic, V., Annulment of Arbitral Awards in International Commercial Arbitration, 133. Knahr, C., Koller, C.,
Rechberger, W., Reinisch, A., Investment and Commercial Arbitration – Similarities and Divergences, ELEVEN
INTERNATIONAL PUBLISHING, 2010, 131-152, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=-
1615333>.
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in Georgia to disaffirmation, whereas the recognition and enforcement “tests” are similarly obligatory to all
arbitral awards whether they are made in Georgia or outside the country. Therefore it is important to deter-
mine what is meant under such formulation.

As we already have mentioned, the law on arbitration in force until 2000 did not stipulate differenti-
ation of arbitral awards according to the country of their origin. The different conditions are offered by the
new law on arbitration, where the provisions set forth are greatly in line with the international standards.
The new law does not distinguish international and foreign arbitral awards. Moreover, it does not recognize
any of the mentioned terms. Following the specific matters the law of 2009 does not mark off “arbitral
awards made in Georgia” from the new legal category: “notwithstanding the country where the arbitral
award was rendered”. Therefore, the new law on arbitration rejects separate regulation of foreign or inter-
national arbitral awards and generalizes matters of their recognition and enforcement.

English legislation considers the arbitral award as a domestic decision if it is made in England or
outside its borders, but is based upon the arbitrate agreement regulated through English legislation. This de-
finition shows that the decision made in England between the arbitrating parties, where none of the parties
is a UK citizen or resident, is still a domestic arbitral award. Similarly, an award rendered outside UK bor-
ders between the arbitrating parties, where one of the parties is a resident of UK is also considered as a do-
mestic arbitral award. According to the settlement of arbitral awards through the English legislation1 there
is a general consideration about definitions that their positive definition cannot be accepted and such notion
could not be comprehensive.2

Jurisprudence did not provide overall idea regarding the features of foreign arbitral awards and the
criteria that would be taken into consideration when separating it from national arbitral awards. Finally, two
criteria have been outlined in order to determine origin of arbitral awards. The first criterion is a Procedu-
ral criterion that determines “nationality” of an arbitral award according to the proceedings upon which
the decision was made. Normally, lex loci arbitri used to qualify procedural issues. This means that alloca-
tion of an arbitral award to this or that country would take place in accordance with the legislation to be
used in arbitrate sittings.

The second criterion is a Territorial criterion3 that focuses on location, place of the rendered
award. According to this concept, the matter of allocating an arbitral award to one or another country is de-
termined by the geographical location of arbitration i.e. by the location where the process (legal location of
the dispute resolution tribunal) took place. NY Convention does not contain any of the above mentioned
criteria, and the model law is based upon the theoretical “philosophy” of territories4. Its dissemination cau-
sed marginalization of procedural criterion.5

Yet, there was a disagreement among the countries followers of the territorial theory for long time
with regard to how the place of arbitral sitting would be determined. This theory, with its practical point of
view, appeared more convenient and therefore found its establishment worldwide. Federal Republic of Ger-
many, being the follower of the procedural theory for long time, changed its approach by means of the re-
form in the arbitration legislation and established the territorial conception in 1996.  This was caused by the
UNCITRAL Model Law that unilaterally supports the territorial theory. Hence, the countries that used to
determine the origin of the arbitral awards according to the procedural conception automatically became
the supporters of the territorial doctrine after adopting the regulations based upon the UN Model Law. Con-
sequently, the arguments between the supporters of these two conceptions became less reasonable; Accor-

1 Lew, Julian D.M., The Recognition and Enforcement of Arbitration Awards in England; American Bar
Association; The International Lawyer, Vol. 10, No. 3, 425-437, <http://www.jstor.org/stable/40705300>,
[11.05.2013].

2 Tsertsvadze, G., International Arbitration, publisher “Meridiani”, Tb., 2012, 606.
3 Referred in Georgian literature as a “criteria of location”. See Levan Gotua “Enforcement of foreign court and

arbitrage decisions” (thesis papers, maintained on Dec.6, 2010) Tb., 2009, 37
4 NY Convention art. V(1)(e), Model Law art. 1(2).
5 Vladimir Pavic, Annulment of Arbitral Awards in International Commercial Arbitration 133. Knahr, C., Koller,

C., Rechberger, W., Reinisch, A., Inv.



236

ding to the territorial theory the parties can now determine whether the arbitral award is a national or a fore-
ign one for this or that country. 1

There are the states where two notions: foreign and international arbitral awards – are marked off. In
several countries the regular terms, such as: “domestic and foreign arbitral awards” are rarely used and they
prefer to apply the legal categories such as: “domestic and international arbitral awards”.

In Switzerland, the international arbitral award is present when the dispute case is examined by the ar-
bitral tribunal within the territory of Switzerland and when one of the parties has its residence, legal address or
regular residence outside the borders of Switzerland confederation.

Differences in terminology can be found in the international conventions too. For example, NY con-
vention, as seen from its title, regulates the relations concerning the foreign arbitral awards, whereas the
UNCITRAL Model Law covers the international arbitral awards.

The group working on the Model Law denied the approach of the French legislation toward the “inter-
nationality”criterion that considers that the arbitration is international when the international trade interests are
concerned in arbitral sitting. This approach was rejected because the abstract category of “interest” could be-
come absolutely free subject of the contradictory interpretations for the judiciary systems of the countries sha-
ring the model Law.2

Generally, several criteria can be used for recognizing the arbitration as an international one – either se-
parately or in combination. The first criterion mostly accepted by the countries is the territorial criterion,
considering that the arbitral sittings taking place outside the country’s border should be treated as an internati-
onal arbitration.3 Another criterion requires examination of the dispute nature, i.e. arbitration is international
if the dispute nature relates to international trade. The next criterion focuses on the party, namely, the neces-
sity to determine the party’s nationality or the domicile abroad, in order to recognize the arbitration as an in-
ternational one. One more criterion for internationality of arbitration is the law – that had been used during the
arbitral sittings. For example, in India the arbitral awards can be treated as Indian if the parties agree to subor-
dinate the arbitral proceedings to the norms established by the Indian arbitration act.4

The clause 1(3) of the Model Law offers the combination of objective (International nature of the dis-
pute) and subjective (foreign citizenship or permanent residence) criteria. No doubts that the system of the
Model Law is flexible and effective in terms of determination of the international nature of the dispute; besi-
des, it includes the collision norms that ensure determination of relation of the legal persons to the specific
systems.5 Looking at it more globally, we will see that the international and domestic arbitrations are often
marked off because the first includes the element of crossing the border.6

Hence, the international arbitral award appears in a form of an intermediate notion between the national
and foreign arbitral awards. It considers application of both national and foreign elements to the recognition
and enforcement of the arbitral awards. Legal equalization of the international arbitral awards with the foreign
acts of the same character does not necessarily mean their full denationalization. Therefore, according to the
norms of the UNCITRAL Model Law the international arbitratal awards are subjected to recognition and vali-
dation of enforcement. This event is assessed by some specialists as a negative and regressive step.7 Whereas
in past only the foreign arbitral awards needed the recognition, today, the clause 6 of the French Civil Code
requires, in compliance with the norms of the Model Law, that international arbitral awards rendered within

1 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 42.
2 Sanders P., the work of UNICITRAL on arbitration and conciliation, second expanded edition, 58. Tsertsvadze,

G., International Arbitration, Tb., 2012, 610.
3 Brazilian Arbitration Act of 1996, 34. also: UK Arbitration Act of 1996, 2(1), 3.
4 Oil and Natural Gas Commission v. Western Co of North America, in Tweeddale A. and TweeddaleK.,

Arbitration of Commercial Disputes, 2007, 49.
5 Lew J., Mistelis L. and Kröll S., Comparative International Commercial Arbitration, Kluwer Law International,

2003, 61.
6 Blackaby N., Partasides C, Redfern A. and Hunter M., Redfern and Hunter on International Arbitration, 5th ed.,

2009, 8.
7 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009,41.
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the territory of France were subjected to the recognition procedure in order to entail the legal outcomes in the
country.1

The new Law on Arbitration in Georgia denied clarification of the location where the international ar-
bitral award was rendered. It is rather complicated to decide whether the Georgian Law on Arbitration should
include the statement regarding the difference between the foreign and international arbitrations. The extraor-
dinary legal regulation of the issue has the theoretical meaning and can cause additional complications.

The legislator’s decision to put in the equal legal regimes the recognition and enforcement of arbitral
awards either rendered in Georgia or outside its borders, should be understood as a correct approach. This ap-
proach reflects the provision stipulated in the clause 3 of the NY Convention indicating that recognition and
enforcement of arbitral awards, to which the convention is applicable, cannot be subjected to the substantially
harder conditions or higher fees than establishd for the recognition and enforcement of domestic arbitral
awards. For example, Canadian Supreme Court defined that, within the scope of the clause 3 of NY Conventi-
on, none of the Canadian provinces can allocate to the recognition and enforcement of the international arbit-
ral awards less time limits than the biggest time limit established for the recognition and enforcement of the
domestic arbitral awards countrywide. 2

Considering all the abovementioned, we see that the Georgian legislation provides the criteria for re-
cognition and enforcement of the arbitral awards rendered in Georgia and outside its borders. According to
these criteria the mentioned arbitral decisions become the subjects of control by different instances of court.

3. Appealing against and Annulment of the Arbitral Award

3.1 Substance of Appealing against and Annulment of Arbitral Award

Right to address the court is one of the important rights guaranteed by the Constitution of Georgia
and the European Convention on Human Rights.  Anyone can require having the case examined by the just
and impartial court.  At the same time, the dispute examination and resolution by the arbitration excludes
issuing a court decision upon the same dispute. According to the key principles of the civil law the parties
themselves restrict their own rights and choose the arbitration for their dispute resolution. The arbitral sit-
ting is fully based upon the principle of parties’ autonomies. According to the clause 8 of the Georgian Law
on Arbitration “the arbitral agreement is an agreement by means of which the parties agree to transfer to the
arbitration all or some disputes that has arisen or may arise between them because of some contractual or
other legal relations”. As the parties decide (by the virtue of their arbitral agreement) to subject their dispu-
te to the arbitral proceedings, such arbitral proceedings of disputes cannot be understood as restriction of
the parties’ constitutional right.3

By transferring the dispute to the arbitration the court loses the jurisdiction upon the same dispute.4

However this does not disclaim the role of court in proper conduct of arbitral proceedings.5 According to
the Clause 6 (2) of Georgian Law on Arbitration “any intervention of the court into the legal relations regu-
lated by this law is not allowed, unless this law directly considers such intervention.” The example of the

1 Calavros, das UNCITRAL – Modellgesetz über die internationale Handelsschiedsgerichtsbarkeit, 1988, 173.
Gotua, L., thesis, 41.

2 Supreme Court of Canada, 20 May 2010 (Yugraneft Corporation v. Rexx Management Corporation) Yearbook
Commercial Arbitration XXXV, 2010, 343-345 (Canada no. 31) quot. Sanders P., ICCA’S Guide To The
Interpretation of the 1958 New York Convention: A Handbook For  Judges, Published by the International
Council for Commercial Arbitration, Haague, 2011,70, <www.arbitration-icca.org>.

3 1. Practice of the European Court of Human Rights. Distler W., Private Schiedsgerichtbarkeit und Verfassung,
Eine rechtsvergleichende Untersuchung zum deutschen und englischen Recht, Frankfurt am Main, 2000, 90-91. –
quot. Tsertsvadze, G.,International Arbitration, Tb., 2012, 63; 2. Suovaniemi vs. Finland. ASA Bulletin,Vol. 23,
No 1, Kluwer law international, 2005, 214.

4 Wallgren C., ADR and Business, ICC Publication No. 963, 2006,30.
5 Tsertsvadze, G., International Arbitration, Tb., 2012, 231.
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court’s intervention, directly provided by the law, is the clause 42 of the mentioned Law, that in complian-
ce with the clause 34 of the Model Law, grants the party with the right of appealing the arbitral award and
whenever the grounds prescribed by the law are present, it entitles the court to annul the arbitral award.

From one hand, the main idea of arbitration is that the parties agree to transfer their dispute to the third
party – to arbitration, thus avoiding the judicial procedures existing in the state system.  From another hand, in
the legal doctrine, according to the general principles, appeal against the arbitral decision in the court shall
mean the examination of the awards legitimacy and validity in accordance with the state material and proce-
dural legislation. Looking at the mentioned factors, the question comes to the mind: if the main advantage of
the arbitration is the opportunity to avoid court proceedings and enjoy the quick and effective process, then
why does the legislation allow the appeal against the arbitral award in the court? What does the appeal mean
and how does the judicial authority intervene in the formal or substantial aspects of the rendered award?

The Clause 34 of the Model Law directly indicates that appealing against the arbitral decision in the court
is only possible by means of submitting a request of annulment of the named award. In such cases the court can-
not examine the factual circumstances of the dispute subject-matter, nor amend the arbitral award or render a
new one.1 Therefore, it is obvious that the institute of appealing against the arbitral award does not contain the le-
gitimacy and validity elements considered by notion of “appeal”, consequently, this cannot be a classical appeal
but an opportunity to annul the arbitral award if the preconditions provided by the law are present.2

Like the Model Law, the Georgian Law on Arbitration also considers only the opportunity of the award
annulment. Georgian legislation does not provide separate regulation for institutes of abrogation, annulment and
etc. unlike Sweden, where the institute of abrogation of the arbitral award is marked off the annulment of the ar-
bitral award. They have different grounds and relate to different legal outcomes.3

As already mentioned, Georgian law on Arbitration of June 19, 2009 fully complements with the
UNCITRAL Model Law on International Commercial Arbitration. Therefore, logically, the grounds and sub-
stances of appealing against and annulment of the arbitral award as provided in the clauses 42 and 43 of the Ge-
orgian Law on Arbitration fully comply with the content of the clause 34 of the Model Law. Besides, pursuant to
the Law on Arbitration the amendments were made to the Georgian Civil Proceedings Code, namely, on June
19, 2009 the Code was added with the Chapter 7¹ about “Participation of Court in arbitral sittings and enforce-
ment of Arbitral Awards”. The relevant norms of the Civil Proceedings Code determine authority of the court
(for the court of the first instance, as well as the Court of appeal and Court of Cassation) with regard to the issues
related to the arbitral proceedings. These issues are provided in further details in the chapters below.

3.2 Procedures of Annulment of the Arbitral Award

3.2.1 Competences of the Court

According to the clause 39 (4) of the Georgian Law on Arbitration, the arbitral award enters into the
legal force from the moment of rendering it. However, rendering the final award by the arbiters’ compul-
sory for the parties – is not “the end of the story”. Whenever the sufficient gorounds are present, the party4

is entitled to request refusal of enforcement of the award or annulment of the award, “by the competent aut-
hority of the country where or under whose legislation was the award rendered”.5

1 Tsertsvadze, G., International Arbitration, Tb., 2012, 23.
2 note: basics for annulment of arbitral award fully coincide with the basics of refusal of recognition and

enforcement of arbitral award; both topics are discussed in the chapters below.
3 MadsenF., Commercial arbitration in Sweden, a commentary on the arbitration act, 1999, 116. and the rules of

arbitration institute of the Stockholm Chamber of commerce, Stockholm, 2004, 237, 238,. 251, 244, quot.
Tsertsvadze, G., International Arbitration, Tb., 2012, 626.

4 The annulment of the arbitral award can be requested only by the party. The third persons not taking part in the
arbitral sittings cannot have such opportunity. see, Setting aside an arbitral award (with a reference of recent
judgments of the Italian Court of Cassation); Italian Court of cassation, sec. I, 28-05-2003 n8545,
<http://www.arbitration-icca.org/media/0/12571318617080/bernini_setting_aside.pdf>.

5 New York Convention 1958, article V (1)(e)
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The clause 42 (1) of the Georgian Law on Arbitration defines the authority of the court (not the duty)1,
to annul the arbitral award rendered in Georgia. The clause 2 (1) of the same Law indicates that such authority
belongs to the competences of the Court of appeal,2 and consequently, the Courts of Appeal of Tbilisi and Ku-
taisi represent the courts authorized to annul the arbitral awards.

According to the Model Law (clause 34 (1)), the arbitral award can be appealed against in court only
by means of submitting the request fot its annulment. It should be mentioned that the Law allows only sub-
mission of application and not the claim.3 The mentioned note, unlike to the law on private arbitration of
1997, is included in the current legislation. According to the grounds provided by the Georgian Law on Arbit-
ration, an arbitral award can be appealed at the Court of appeal by means of submitting a claim, and the sit-
ting is the subject to the special proceedings.4

When talking about the court competences, attention should be paid to the German ZPO clause
1062(2), which provides that German courts have the competence to annul the arbitral award even when the
latter has not been rendered in Germany. In such cases the competence is based upon the defendant party’s
permanent residence or where the assets of that party or the property are located.5 Georgian Law on Arbitrati-
on does not contain similar exceptions and directly indicates the possibility of annulment of the arbitral
awards rendered in Georgia.

3.2.2. Time Limits

One of the positive features of the international Commercial Arbitration is the occurence of the final
outcomes in a short period of time. Therefore, we think that making the request by the party to annul the ar-
bitral award should have also limited time frame. If the party fails to appeal against the award within the es-
tablished period of time it loses the opportunity to appeal against and consequently to achieve the annul-
ment of the award by the court. The period of appealing against the award is usually counted from the cer-
tain moment, for example, such as the date of handing over the award to the party. The mentioned period
varies between 28 days (in Britain) and 6 months (in China).6 The Model Law and the majority of national
legislations consider the three months period for appealing against the award that is counted from the date
of handing over the arbitral award to the parties.7

The Georgian law also establishes the time frame for appealing. The party shall address the Court of
Appeal with the request to annul the arbitral award within 90 days after the date of handing over the arbitral
award to the parties.8 The Court shall examine the appeal and issue the decision within 30 days after accep-
ting the submitted request. The Court is also entitled to set aside examination of the request of annulment of
the arbitral award by the period not exceeding 30 days after accepting the submitted request, in order to gi-
ve the arbitration the opportunity to revive its sittings in order to eliminate the reasons of annulment.9

1 Paulsson J., May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 1998.
2 Civil Proceedings Code, clause 35613, “z”.

3 Tsertsvadze, G., International Arbitration, Tb., 2012, 623.
4 Resolution of the Georgian Supreme Court of September 25, 2012 regarding the case №as-1246-1175-

2012.
5 “If the place of arbitration in the cases referred to in subsection 1, no. 2, first alternative, nos. 3 and 4 is not in

Germany, competence lies with the Higher Regional Court) where the party opposing the application has his
place of business or place of habitual residence, or where assets of that party or the property in dispute or
affected by the measure is located, failing which the Berlin Higher Regional Court (Kammergericht) shall be
competent.”

6 Chinese Arbitration Law, 59, <http://eguides.cmslegal.com/pdf/arbitration_volume_I/CMS%20GtA_Vol%20I_-
CHINA.pdf>.

7 Model Law, clause 34(3).
8 Georgian Law about Arbiration, clause 42 (2).
9 Civil Proceedings Code, clause, 35624.
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3.3. Outcomes of the Examination of the Request to Annul the Arbitral Award

As we already mentioned, whenever the sufficient grounds are present, the arbitral award rendered in
Georgia is the subject to annulment if a party request so.

According to the general considerations, the competent court, where the party requests the annulment
of the arbitral award, can come to different decisions, namely it can: annul the arbitral award, refuse to annul
the arbitral award and leave it in force, annul the arbitral award fully or partially, or set aside the examination
of the annulment and allow the arbiters to take measures to eliminate the reasons of annulment.

Refusal to annul the arbitral award means that the award under the question shall not be subjected to
the problems at its enforcement phase in the country where the request for annulment was not satisfied. More-
over, perspectives of enforcement of such awards increase in other legal areas as well, if its annulment was re-
fused by the court with the jurisdiction of the Model Law, because the NY Convention establishes identic gro-
unds for refusal of recognition and enforcement. So, if the award has not been subjected to the annulment by
the national law of the country which complies with the Model Law, it should be recognizable and enforceab-
le in other country too.

However the following factor should be taken in account: when examining the annulment of the award
the court investigates the award and discusses it with regards to the law principles of the country, for example,
with regards to the public order, while the foreign court that shall recognize the award might refer to absolu-
tely different standard. This means that the matter of acceptability for one country’s law and unacceptability
for another country’s law may become the ground for refusal of recognition. Therefore, from my point of vi-
ew, the refusal of annulment of the arbitral award, does not necessarily guarantee its automatic recognition in
any other country.1

In case of satisfaction of the party’s claim regarding setting aside of the award the Court of Appe-
al issues a decision about annulment of the arbitral award.

After the annulment of the award, usually two main questions come to the agenda, the first: does the
annulment of the award “revive” the court’s judgement over the case or gives the atbitration the second “chan-
ce” to solve the dispute between the parties? and second: what is the actual outcome of the annulment of the
award and what does the annulment mean outside the country’s borders, in the jurisdiction of other countries?

The annulment of the arbitral award creates a dilemma: does the annulment mean transferring the case
back to the arbiters, or their mission has expired when they rendered their first award?

The approach that the arbiters’ authority ends at the moment of signing the arbitral award, creates seve-
ral practical problems, in particular these problems are: the national legislations of various countries consider
that the arbiters can correct the errors in the arbitral award or review its specific aspects ex officio or by the co-
urt’s instruction. If the arbiters are functus officio2 after rendering the award they will not be entitled to make
mentioned amendments to the award. The clause 41 of the Georgian Law on Arbitration allows correction of
the arbitral awards and issuing the additional arbitral award unless the parties have agreed otherwise. The ma-
in purpose of admission of such intervention is to prevent the annulment of the arbitral award and ensure pro-
cedural effectiveness.3

The national legislations of some countries give to arbitration only one “chance” to render an award.
If the award is subjected to annulment, the jurisdiction upon the case transfers to the court.4 Besides, accor-

1 note: enforcement of annulled awards are discussed in the chapter 6 (2) below.
2 “Having fulfilled the function, discharged the office, or accomplished the purpose, and therefore of no further

force or authority. Applied to an officer whose term has expired, and who has consequently no further official
authority; and also to an instrument, power, agency, etc. which has fulfilled the purpose of its creation, and is
therefore of no further virtue or effect”, The Law Dictionary Featuring Black's Law Dictionary Free Online Legal
Dictionary 2nd ed., <http://thelawdictionary.org/functus-officio/#ixzz2XuMYAoRv>.

3 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010 149, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

4 Netherlands Code of Civil Procedure,1067,“Unless the parties have agreed otherwise, as soon as a decision
which has reversed the award has become final, the jurisdiction of the court shall revive“, <http:/-
/www.dutchcivillaw.com/legislation/civilprocedure044.htm>.
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ding to the national legislations of some countries, the annulment of award does not imply same results but
the case is returned to the arbitration, unless the ground for annulment is the abrogation of the arbitration
agreement. The best example for this is the arbitration law of Serbia and Croatia and the only exception
from the situation is whenthe arbitration agreement provides a list of arbiters’ names, in such circumstances
the case is returned to the court.1

According to the German ZPO the result of annulment means the beginning of the second round of
arbitral proceedings.2 The clause 611(5) of the Austrian ZPO also provides for returning the case to the ar-
biters, however, it clarifies that “The setting aside of the arbitral award does not affect the validity of the
underlying arbitration agreement. Where an arbitral award on the same subject-matter has been finally set
aside twice and if a further arbitral award regarding that subject-matter is to be set aside, the court shall,
upon request of a party, concurrently declare the arbitration agreement to be invalid with respect to that
subject-matter”.3

The Georgian Law on Arbitration does not stipulate this matter and consequently the question rema-
ins open: whether the setting aside of the arbitral award “revives” the court’s judgement upon the case or
gives the second “chance” to the arbitration to solve the dispute between the parties. It would be reasonable
if like the above-mentioned countries the Georgian legislation would regulate the mentioned issue in order
to avoid the chaotic and contradicting practice.

As for the specific outcomes of setting aside the award and its meaning outside the country, in the
jurisdiction of other countries, this issue will be discussed in the next chapter.

3.4. Appeal against the Court’s Verdict regarding Annulment of the Arbitral Award

Generally, the first part of the clause 391 of the Georgian Civil Proceedings Code considers appealing
against the verdict of the Court of appeal by the parties by means of the cassation claim and by the third per-
sons by means of the independent claim. It is interesting whether this norm covers the verdict of the court of
appeal regarding the annulment of the arbitral awards and whether such verdict could be appealed against.

With this regard let’s look at the explanation of the Supreme Court regarding the case, when the party
submitted a cassation request to annul the verdict of Kutaisi Court of Appeal of june 13, 2012 regarding set-
ting aside the award rendered by the permanent private arbitration rendered on September 26, 2008.The Court
of Cassation clarified that the verdict of the court of appeal is final and therefore cannot be subjected to the
proceedings by the court of cassation.

According to the clause 6 (2) of the Georgian Law on Arbitration, any intervention of the court into the
legal relations considered by the law is inadmissible, unless the law directly provides possibility of such inter-
vention. Similar provision is provided by the part 2 of the clause 35612 of Georgian Civil Proceedings Code,
according to which the cases related to the arbitration will be examined by the court only in cases directly in-
dicated in the Georgian Law on Arbitration.

Therefore, the court is not entitled to examine the cases of above-described categories in any form un-
less this is directly provided by the normative act. As mentioned above, the first part of the clause 391 of the
Georgian Civil Proceedings Code considers appealing against the verdict of the Court of appeal by the parties
by means of the cassation claim and by the third persons by means of the independent claim, but this norm is
used only towards the cases of action proceedings. As for the given example, here we have extraordinary pro-
ceedings, where the regulating norms do not include any reference about the possibility of appeal against the
verdict of the court of appeal. Therefore, we can assume that the legislator foresees impossible intervention of

1 Serbian Law on Arbitration, 63, <http://www.lexadin.nl/wlg/legis/nofr/eur/lxweser.htm#Arbitration Law>.
Croatian Law on Arbitration, 37.<http://www.vsrh.hr/CustomPages/Static/HRV/Files/Legislation__Law-
Arbitration-RC.pdf>.

2 see, German ZPO, 1059(5), <http://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html>.
3 Austrian ZPO, 611(5), <http://arbitration-austria.at/dokumente/OfficialCommentAustrianArbitrationAct2006.-

pdf>.
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the court of cassation in the cases of similar category.1 Consequently, the verdict of the court of appeal regar-
ding the annulment of the arbitral award is final and cannot be subjected to the appeal.

4. Substance and Procedures of Recognition and Enforcement of the Arbitral Awards

4.1. Regulation Norms and General Characteristics of the Recognition and
Enforcement of the Arbitral Award

The arbitral or court proceedings - either at national or international level – can have the single goal,
to solve the dispute between the parties through rendering an award compulsory for the parties. The actual
legal or economic results occur only after enforcement of the decision made by the competent body; there-
fore, enforcement of the award is the very important procedure which proves the attempt of the parties and
the dispute examination bodies for the resolution of the given dispute.

In order to enhance the role of the international arbitration and ensure its flexible and effective per-
formance, the active campaign to create a uniform system of recognition and enforcement of the arbitral
awards had started in 50s of the 20th century. The campaign aimed creation of a uniform standard regula-
ting the recognition and enforcement of the arbitral awards.

The mentioned efforts resulted in conducting the UN organized NY Convention in 1958 regarding
recognition and enforcement of foreign arbitral awards. The Conventioned is considered by the internatio-
nal commercial arbitration as one of the significant grounds for recognition and enforcement of the foreign
arbitral awards and represents the “central legal instrument” for settlement of relations.2

Georgia joined the NY Convention on August 31, 19943, however it was not duly reflected in the co-
untry’s legislation about arbitration for long time and the international arbitral awards had not been regula-
ted until 2009. As we already mentioned, Georgian legislation was limited to the Law on private arbitration
of 1997 that did not refer to the international arbitration, recognition and enforcement of such arbitral
awards and other important issues thereof.4 The Georgian Juruducal literature referred to the gaps in the
mentioned law and expressed necessity of adopting the regulations corresponding to the new Model Law.5

One of the novelty of the Georgian Law on Arbitration, as of the normative act set forth in accordan-
ce with the Model Law is the improved provision regarding recognition and enforcement of the arbitral
awards corresponding to the international standards. The clause 44 of the Law provides that despite the co-
untry where the arbitral award was rendered, the awards are obligatory enforceable and in case of submit-
ting a written application to the court, they should be enforced unless there are the grounds to refuse its re-
cognition and enforcement. Regarding the arbitral awards rendered in Georgia the authority to validate their
recognition and enforcement are granted to the courts of appeal; and for the arbitral awards rendered outsi-
de Georgia – to the Supreme Court of Georgia.

4.2. Substance of Recognition and Enforcement of the Arbitral Award

The juridical literature defines the recognition of the arbitral awards as the court’s permit that the gi-
ven award is final and compulsory for the parties. After,  by res judicata, the parties lose their right to ad-
dress the dispute examining body for the same dispute subject-matter.

According to the general principles of the theory of law6, the application of the state laws is limited
to the borders of the country and consequently, are applicable to the territory within the sovereignty of the

1 verdict of Georgian Supreme Court of Sept. 25, 2012 regarding the case #as-1246-1175-2012
2 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 28.
3 resolution of Parliament of Georgia about “accession to the international Convention regarding recognition and

enforcement of foreign arbitral awards”, Tb., Feb. 3, 1994, <codex.net2007>.
4 Tsetsvadze, G., Preconditions of International Arbitral proceedings (Comparative analysis), thesis, Tb., 2008, 90.
5 Zambakhidze, T., International Commercial Arbitration (problems and perspectives), Tb., 2004, 80, 81.
6 Khubua, G., Theory of Law, Tb., 2004, 147.
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country. In the contest of international relations, sovereignty generally means the state’s right to conduct
the supreme power on its territory.1

Thus, there are no contradictions with regard to the recognition of the arbitral awards rendered in
Georgia. The state, within its sovereign authority conducts its legal authority by following the territorial
principles and legitimates the arbitral awards through the judicial authority.

Let’s have a look what happens in cases of recognition of the foreign arbitral awards. As already
mentioned before, based upon the sovereignty principles, it is not possible to fulfill the state’s public power
on the territory of the other country. Besides, there is matter of the “territorial principle”, indicating that the
state is entitled to fulfill its compulsory power only within its geographic borders. Therefore, the recogniti-
on and enforcement of foreign arbitral awards in other country is an act of fulfillment of the public power
by the latter, toward which the named state “uses its full sovereignty and freedom”. The international law
generally does not contain provisions that would oblige this or that state to recognize and enforce the fore-
ign arbitral awards. Thus, it solely depends upon the state’s will to apply the above-mentioned foreign acts
to their territories; “Otherwise, the independence of the country would be under the question; because the
right to ignore illegal foreign orders is one of the features of sovereignty of any political system.”2 Therefo-
re the legitimation of the international and/or the foreign act – the arbitral award – within the borders of the
actual country is fulfilled on the base of the state’s permit that means the limitation of the territorial prin-
ciple. Framing this principle is based upon the bilateral and multiralteral international agreements conduc-
ted by the country or upon the internal legal norms of the country. Such permit from the country enables in-
ternational turnover of different acts, but the foreign decisions are not automatically applied to the territory
of other country. Subjecting the arbitral award to the legal system of other country can be done only thro-
ugh the recognition of the award.

Very often the recognition of the arbitral award comes together with its enforcement. They have cer-
tain similarities but in fact they represent different legal notions and therefore cause different legal outco-
mes. The recognition of the arbitral award means the enhancement of a foreign act on the territory of the
country, whenever there are no sufficient grounds for refusal.  By means of the recognition the foreign act
enters into the legal system of the other country. 3 The recognition itself as a separate act can prevent the
party from violation of its rights granted by the award. The validation of enforcement goes deeper and obli-
ges the parties to respect the nature of the award.4 The recognition itself has rather declarative nature, whe-
reas the validation of enforcement requires an exequatur process. This particular process brings the imme-
diate legal results – e.g. it makes possible to satisfy the creditor’s interests by means of forced measures
upon the borrower’s property.5

Arbitration can be the relevant instance for the creditor to submit a claim, but the validation of the
arbitral award and its enforcement is done only by the relevant competent bodies. 6

Thus, “the institute of recognition means that the state permits the given judicial act to cause the le-
gal outcomes within the territory of its jurisdiction.” 7 “Recognition of the foreign arbitral award by enhan-

1 “The terms sovereignty has been used in other contexts, of course, including as a description of a political
subdivision’s autonomy on certain matters”. Reisman M. W., Sovereignty and Human Rights in Contemporary
International Law, in Democratic Governance and International Law 239 (Fox G. and Roth B., eds., 2000),
exploring sovereignty of populations in contrast to that of rulers. Krasner S.D., Globalization and Sovereignty, in
States and Sovereignty in the Global Economy (Smith D., Solinger D., & S. Topik, eds., 1999). Arbitration of Int'l
Business (Ch. 2-E-1), TheChallenge of Sovereignty.

2 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 12.
3 HaasLU., die Anerkennung und Vollstreckung ausländischer und internationaler Schiedssprüche, 1991, 128.

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 13.
4 Tsertsvadze G., Brief commentary to the Georgian Arbitration Law 2009,  Tb., 2011, 174.
5 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 14.
6 ASA bulletin, Volume 23, N1 Kluwer Law international 2005, 684. Tsertsvadze, G., International Arbitration,

Tb., 2012, 48.
7 Tsertsvadze, G., International Arbitration, Tb., 2012, 652.
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cing the area of its application is a precondition of permitting an application power to the mentioned award
that is further expressed in its validation for enforcement”. 1

As a rule, the recognition takes place together with the validation of enforcement of the foreign arbitral
award. This fact proves that the institutes of recognition and enforcement have very close conceptual interrela-
tion and that it is impossible to explore the enforcement in detail without considering the recognition.

We agree that it is not reasonable to allow the application of the foreign legal act in the territory of the
other country without the deliberate review of it; this enables us to conclude that the institute of recognition
was created for such purpose. During the times the concept of recognition has appeared: it is usually conduc-
ted automatically, without the recognition procedures, by the judge entitled to examine the dispute subject-
matter. The court recognizes and validates enforcement of the arbitral award simultaneously by one order. In
practice, the parties require the enforcement of the award, yet, the recognition of the award is possible without
its enforcement.2

The court recognizes and validates the enforcement of the arbitral award, if there are no grounds for re-
fusal of recognition and enforcement of the named award. The list of impeding circumstances is provided by
the clause 45 of the Law on Arbitration, which is an identical translation of the clause 5 of the Model Law and
at the same time coincides with the grounds for award annulment provided by the clause 34 of the Model law.
To these issues we will refer in detail in the next chapter.

We can assume that NY Convention is a manual of the actions regarding the recognition and enforce-
ment of foreign arbitral awards. It regulates key legal aspects related to the recognition and enforcement of the
awards. And, aims to unify the normative acts related to the recognition and enforcement of the arbitral
awards, to encourage arbitral agreements and establish a uniform standard for regulation.

4.3. Procedures for Validation of Enforcement of the Arbitral Award

While the Georgian Law on prvate arbitration was in force, the practice of rendering the arbitral
awards showed that the awards rendered by such body violated not only the procedural rights of the parties
but also their material-legal rights.

The improvement of arbitration environment in the country through adopting the regulations corres-
ponding to the international standards and consideration of the mechanisms of recognition and enforcement
of foreign arbitral awards in order to fulfill the liabilities assumed through the NY Convention had the vital
importance.3 Consequently, the new law on arbitration increased the scope of the judicial scope for recogni-
tion and enforcement of both: national and foreign arbitral awards. According to the Law on arbitration the
amendmends had been made to the Georgian Civil Proceedings Code and the scope of the court’s interven-
tion into the arbitral proceedings and enforcement of the awards had been defined in detail. The norms cor-
responding to the civil proceedings Code mark off the authorities of the court of the first instatnce, court of
appeal and court of cassation with regard to the arbitral proceedings.

The new law on arbitration and namely its clauses 2(a), 44 and 45 precisely define the competences
of the relevant authorities toward each specific legal relation. For example the pre-award relief measures
are under the district (city) courts authority. The clause 44 (1) provides that “regarding the awards rendered
in Georgia the authority belongs to the courts of appeal, and for the awards rendered outside the country the
authority belongs to the Supreme court of Georgia.” Hence, Georgia established distribution of judicial aut-
hority among all instances by means of adopting a new law on arbitration.

The authority of recognition and enforcement of the arbitral awards rendered outside Georgia be-
longs to the chamber of civil, business and bankrupt cases of the Supreme Court of Georgia.

1 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 14.
2 There are the award categories that need the recognition but no enforcement, as they have the declarative

character. Dirk O, Article IV, NYC in Kronke, Herbert; Nicimento, Patricia; Otto Dirk; Port Nicola Christine;
Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New-York convention,
Kluwer Law International, 2010, 149.

3 Tsertsvadze G., Brief commentary to the Georgian Arbitration Law 2009, Tb., 2011, 19 .
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The structure of the chamber of civil, business and bankrupt cases is defined by the organic law on the
Supreme Court. The clause 9 of the named law provides that the Chamber of the Supreme Court examines the
cases by participation of three judges, unless the extreme complication, significance or the substance of the
case requires the dispute examination by the Grand Chamber of the Supreme Court.

It is axiom, that the foreign arbitral award can be subjected to the compulsory enforcement only if the
court recognizes it and validates its enforcement. In order that the Supreme Court of Georgia – the authority to
recognize and enforce the foreign arbitral awards in Georgia – had enforced the award, the party should sub-
mit to the court: a) the original of the arbitral award and/or its sufficiently endorsed copy; b) the original of the
arbitral agreement or its sufficiently endorsed copy; If the arbitral agreement or award is conducted in the lan-
guage which is not official language of the state, where the recognition and enforcement of that award is so-
ught, then the party shall provide the sufficiently endorsed authentic translation thereof.

According to the clause 44 (1) of the Georgian Law on arbitration: “the authority to recognize and en-
force the arbitral awards rendered in Georgia belongs to the courts of appeal”. Therefore, whenever the party
does not fulfill willingly the arbitral award, the interested party addresses Tbilisi or Kutaisi court with the re-
quest to recognize and validate enforcement of the award.

In any case, the court comes to an either decision: to recognize and validate the enforcement of the
award, that guarantees the interested party with the forced enforcement of the award in his/her favor, or, whe-
never the sufficient legal grounds for refusal of recognition and enforcement are present, issues a decision re-
garding refusal of recognition and enforcement of the award.

The decision about enforcement of the arbitral award is issued by the court of appeal in a form of ver-
dict. Together with the verdict on enforcement of the arbitral award the party receives the execution paper.
The verdict of the court of appeal regarding the enforcement of the arbitral award is final that means that such
verdict cannot be subjected to the private or cassation claims.1

Unlike the annulment of the arbitral award, there is a gobal consensus regarding the refusal of recog-
nition and enforcement of the arbitral awards. The refusal on recognition and enforcement of the arbitral
award is valid within the territory of one country. This does not deprive the right of the party to re-address
the arbitration with the request to examine the dispute by taking in consideration the court’s comments. Be-
sides, the recognition and enforcement of the named award can be requested in the jurisdiction of the other
country and therefore can be subjected to the mentioned procedures.

5. Gorunds for Annulment of the Arbitral Award and for Refusal of Recognition
and Enforcement of Arbitral Award

5.1. General Overview

The group working on the Model Law purposefully created the catalogue of the grounds for annul-
ment of the arbitral awards (clause 34) according to those grounds declared by NY Convention (clause 5)
as preconditions for refusal of recognition and enforcement of the arbitral awards. Besides, the grounds for
refusal of recognition and enforcement stipulated in the Model Law are unalterably copied from the NY
Convention. Respectively, the countries that adopted their national laws in compliance with the Model Law
and joined the NY Convention, achieved a uniform approach toward the refusal of recognition and enforce-
ment of the arbitral awards. “Thus, in fact, the united and unified system of judicial control over the arbitral
awards had been established, that does not depend upon the location where the enforcement of the arbitral
award is sought. The refusal of recognition and enforcement of the arbitral award and the annulment of the
arbitral award have the similar content and different forms.”2

The model law and the NY Convention, and consequently the new Georgian Law on Arbitration, di-
vide the grounds for annulment of the arbitral awards and refusal of recognition and enforcement of arbitral
awards into two groups.

1 e.g., Case as1369-1291-2012 of Oct.15, 2012 of the Chamber of civil cases of the Supreme Court of Georgia.
2 Tsertsvadze, G., International Arbitration, Tb., 2012, 624.
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The first group is a list of the grounds in presence of which the party has to point out the reason of an-
nulment/refusal and is burdened to assert it, i.e. the listed conditions are the subject to the court proceedings
“if the party, against which the arbitral award is rendered, submits a claim and asserts that . . . “.In such case
the court is entitled to refuse annulment of the award or recognize the awards and validate its enforcement, if
the loser party cannot assert duly the pointed ground and establish it by the factual circumstances. The gro-
unds allocated to the second group shall be pointed out and investigated by the court (ex officio).1 The Georgi-
an court’s duty to revise the disposition of the last two points is proved by the following phrase: “…the court
will establish that . . . “.

Alike, the Georgian Law on arbitration establishes the identic legal grounds for both: annulment of the
arbitral award and refusal of recognition and enforcement of arbitral award. The court performs the recogniti-
on and enforcement of the arbitral award if the grounds for refusal are not present. Therefore, in accordance
with the clause 45 of the Georgian Law on arbitration, the clause 36 of the Model Law and the clause 5 of the
NY Convention, “the party can be denied from recognition and enforcement of the arbitral award”; and in ac-
cordance with the clause 34 of the Model Law and the clause 42 of the Georgian Law on Arbitration “the ar-
bitral award can be annulled” whenever the grounds directly indicated in the law are present.2

The above norms establish the uniform grounds for annulment of and refusal of recognition and enfor-
cement of the arbitral awards, yet, the annulment of the arbitral award and the refusal of recognition and en-
forcement of the arbitral award differ in institutional terms of and in terms of the occurred results that were
discussed in the previous chapters.

The Georgian Law on arbitration establishes 8 grounds in total that supervene from the provisions of
UN NY Convention, and in particular from its clause 5 and the clauses 34 and 36 of the Model Law. The
NY Convention lists only 7 circumstances whereas the Georgian Law divides the content of the clause 5
(1,a) of the NY convention into two sub-paragraph (Georgian Law on arbitration, clause 45.1 “a.a.” and
“a.b.”). Let’s review them in brief.3

5.2. Annulment and Refusal Initiated by the Party

When proceeding with the annulment of the arbitral awards and refusal of recognition and enforce-
ment of arbitral awards (the Court of appeal for the arbitral awards rendered in Georgia, and the Supreme
Court for the awards rendered outside Georgia) the Court based upon the evidences provided by the party
establishes the subsistence of the following circumstances:

5.2.1 Incapability of the Party of the Arbitral Agreement

We already talked about division of the clause V(1)(a) of NY convention into two groups by the Ge-
orgian Law on arbitration.  The NY Convention specifies that incapability in such cases will be determined
by the law to which the parties subject the arbitration agreement.

The Georgian Civil Proceedings Code, and in particular its clause 12 defines the capability as: “the
ability of the natural person, to fully acquire and perform the civil rights and duties by his own free will and
performance”. The capability arises from the moment of reaching the lawfull age (18 years) by a person.

1 Sanders P., ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For  Judges,
Published by the International Council for Commercial Arbitration, 2011, 79-80, <www.arbitration-icca.org>.
Van den Berg A. J.,  New York Convention of 1958: Refusals of Enforcement, ICC International Court of
Arbitration Bulletin – Vol. 18/No. 2 – 2007, 2.

2 note: the court’s discretion will be discussed in the next chapter in the light of admissibility/inadmissibility of the
enforcement of the annulled arbitral award.

3 The grounds established by the NY Convention (V(1)(e)) “if the arbitral award is annulled . . . “ is not considered
by the clause 34 of the Model Law. This matter is discussed in the next chapter in the context of interrelation
between the annulment and refusal of recognition and enforcement of the arbitral award.
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Also, the person is capable if s/he marries before reaching the age of 18 years; whereas the juvenile less
than 7 years old (under age) is deemed incapable. Incapable is also a person who is deemed incapable by
the court because of his/her lunacy or mental disease; the rights of such person are realized by his/her legal
representative (trustee).

Restriction of capability can be admitted only in the cases provided by the law. Any restriction of ca-
pability through any bargain is absolutely unacceptable.

5.2.2 The Arbitral Award is Null or Void

(Clause 45 (1) “a.b.”).
The legitimacy of the arbitral award is determined by the law to which it was subjected by the parties.

Whenever such option is impossible the lex arbitri (lex fori) is used. This norm is regulated by the NY Con-
vention as: “. . . the recognition shall not take place. . . if . . . the present agreement is out of the legal force by
the law to which the parties have subjected the agreement; whenever such reference is absent, by the law whe-
re the award was rendered.”

If there is no arbitral award with the legal force, nothing can follow from that - exnihilo nihilfit. The ou-
ter borders of examination are not clearly defined nor set out logically. “Absence of the legal force” (as per
formulation of norm – declaring null and void) includes “the absence” and the situation when the agreement
does not restrict the natural or legal person being the “party” of the arbitral proceedings.1

The mentioned grounds are often referred in practice. In most cases, for example, the party claims that
there is no arbitral agreement conducted because the written form of the arbitral agreement provided by the
clause II (2) of the Convention was not fulfilled and etc.2 This ground ensures the correlation, the balance of
“competence to competence”  which equips the arbitral tribunal.  Even the furthest variations of “competence-
competence” (competence of negative competence) equip the tribunal with the right to be the first place of
conducting the jurisdiction.3 The final word is not after the tribunal, but stays with the court.4 Like to the clau-
se 16 of the Model Law, “the clause 16(1) of the Georgian Law on Arbitration defines that arbitration is entit-
led to make a decision about its own competence including the existence or authentic of the arbitral agree-
ment. Besides, the paragraph 5 of the same clause provides that if the arbitration establishes its due competen-
ce, the parties can appeal against the decision in the court within 30 days period. The court’s verdict upon the
issue is final and cannot be appealed; i.e. if tribunal makes a positive decision upon its jurisdiction and conti-
nues a process that will end with the arbitral agreement, after appealing against such decision, the negative
verdict of the court finally settles the issue of jurisdiction. Consequently, “in very rear cases when the deci-
sion about the competence is made by the arbitration simultaneously with the essential dispute resolution,
then the issue of competence can be examined by submitting an application regarding annulment of the ar-
bitral award or its recognition and enforcement.”5

5.2.3 Due Process

The party was not dully informed about appointment of the arbiter or about the arbitral proceedings,
or could not attend the arbitral proceedings for some other reasonable excuse.  (clause 45 (1) “a.c.”).

1 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 137, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

2 Sanders P, ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For Judges,
Published by the International Council for Commercial Arbitration, 2011, 87.

3 Gaillard E.,The Negative Effect of Competence-Competence; Mealey’s International Arbitration Report,  2002, 27.
4 German ZPO, 1032(2), “a party may request an early ruling on “admissibility” of the dispute from the courts.

This covers jurisdictional issues as well, including the issue of the validity of the arbitration agreement. Kröll S.
& Kraft P., Ten Years of UNCITRAL Model Law in Germany, 1 World Arbitration and Mediation Review,
2008, 439, 453.

5 Tsertsvadze, G., International Arbitration, Tb., 2012, 545.
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The right of the impartial court is a corner-ston of the fair decision. The right of an impartial court
and consequently the right of the court trial for the party is widely recognized. This provision is violated
when there are the causal relation between the trial error and the arbitral award, and when the party had no
other opportunity for self-defence.1 the party of he arbitral proceedings should in any circumstances have
the opportunity to take part in the process and express one’s own position.

Similar provision of the NY Convention sounds as follows: “the party against which the arbitral
award is rendered was not dully informed about appointment of the arbiter or about the arbitral procee-
dings, or could not provide his explanations due to some other reasonable excuse”. (clause V(1)(b)).

With regards to this topic it is important to have the party dully informed in compliance with lex fori
requirements. Very often, it is not possible to define the exact meaning of the term “due process” (ability to
present a case, fair hearing, etc.), but the grounds for it are out of question, - together with dully informing,
the parties should be guatanteed with equal treatment and the opportunity to present own arguments.2

5.2.4 Jurisdiction upon the Dispute

Upon the party’s initiative the party can be denied from recognition and enforcement of the award or
the award can be annulled, if the award is rendered regarding the dispute that was not considered by the ar-
bitral agreement, or refers to the issue that exceeds the limits of the arbitral agreements. The party can be
denied from recognition and enforcement of the arbitral award fully or in part where it exceeds the frames
of the arbitral agreement (clause 45 (1)”a.d”).

“Exceeding the authority by the arbitral tribunal considered by the mentioned norm is often reflected
by in the form of the rendered award that refers to the dispute subject-matter which is not settled through
the arbitral agreement. For example, when rendering an award in the arbitration practices the overall prin-
ciples of justice are used instead of the law of a particular country. Certainly, this is not allowed by the le-
gislation of several countries. Consequently, if the arbitral tribunal renders its award in line with the general
principles of justice notwithstanding that such practice is not allowed by the applicable procedural law, this
will mean the disposition considered by the above-mentioned law.”3 This issue is present when the arbitral
tribunal applies the law which was not chosen by the parties.

The corresponding norm (V(1)(c)) provided by the NY Convention gives wider formulation: “. . . the
decision is made upon the dispute, that is not considered by or is not a subject to the arbitral agreement or
to the additional comments to the arbitral agreement; or includes the resolution regarding the issues that ex-
ceed the frames of the arbitral agreement or the additional comments thereto; and, whenever possibly the
decisions regarding the issues covered by the arbitral agreement or the additional comments thereto are se-
parated from the issues that are not considered by such agreement or the additional comments thereto, then
the part of the arbitral award which includes resolution regarding the issues considered by the arbitral
award or the additional comments thereto are the subject to recognition and enforcement”.

5.2.5 Irrelevance in Arbitration Composition or Arbitral Procedures

The base is stipulated in the clause 45 (1)”a.e.” of the Model Law provides that: “the composition of
the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless
such agreement was in conflict with a provision of this Law from which the parties cannot derogate, or, fai-
ling such agreement, was not in accordance with this Law”4

1 Gotua L., Enforcement of the foreign court sentences and the foreign arbitral awards, Thesis, Tb., 2010, 77.
2 Sanders P., ICCA’S Guide to The Interpretation of the 1958 New York Convention: A Handbook For Judges,

Published by the International Council for Commercial Arbitration, Haague, 2011, 92-93, <www.arbitration-
icca.org>.

3 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, Thesis, Tb., 2010, 77.
4 Model Law, 34(2)(a)(ii).
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In case of Georgia, in order to exclude the mentioned basis for annulment of award and refusal of re-
cognition and enforcement of the award, the chapters III, IV and V of the Georgian Law on Arbitration
should be referred, that cover the norms regulating the authorities of composition of the arbitration and the
arbitral procedures.

Likewise, the enforcement of arbitral awards rendered outside the Georgian borders cannot be vali-
dated, if the errors in arbitration composition or in the arbitral procedures are confirmed. “At the same time
it is not clear at what extent can the parties establish the provisions different from the imperative procedural
norms in their agreement?”1

5.3. Annulment as a Liability of the Court (ex officio)

According to the law on arbitration the judges of chambers of civil cases, business and bankruptsy cases
of the Supreme Court of Geogia are liable to revise the arbitral award (despite the palce where it was rendered)
and check their compliance with the following two norms:

1) The dispute cannot be subjected to the arbitral proceedings according to the Georgian legislation;
2) The arbitral award contradicts with the public order of Georgia.
The Public Order is one of the problematic notions in the international arbitration. If the other bases are

more or less defined and formulated, the court has to determine when the public order is deemed breached. Des-
pite that the courts of some countries try to avoid wider interpretations, still, referring to the local “public order”,
provides the opportunity of refusal of recognition and enforcement.2

“Georgian legislation does not distinguish the arbitral awards according to the countries of origin; therefo-
re we will see in future how the Georgian judges will refer to the notion of the public order; wheather the attitude
toward the Georgian and foreign arbitral awards will be similar, and etc. In such cases the judge should proceed
so that the prohibitions of revision au fond and the key principles of the Georgian law are met. The breach of or-
dre public in fact is a sole restriction in terms of revising the substances of foreign awards. The idea spread out
in European juridical literature states that the subject of control of the act’s conformity with the public order is to
be assured that the act satisfies the minimum standards of fair process in the country.”3

The public order may belongto material law and procedural law. Besides, the national, international and
transnational and etc. public orders are distinguished. The scope of this theme is quite wide, therefore we will li-
mit ourselves to the statement that “juridical science cannot provide and should not strive to provide an overall
notion of the public order. The best way to clarify its meaning is to comment the arvitral awards and court ver-
dicts, where the detailed analysis of every circumstance will enable us to determine whether the recognition and
enforcement of the specific arbitral award contradicts with the public order.”4 Or, in case of setiing aside the
award, to determine whether the public order is breached by the specific arbitral award.

6. Relation of setting aside an Arbitral Award with the Procedures
of its Recognition and Enforcement

6.1. General Overview

When learning the interrelations between the annulment of the arbitral award and recognition and
enforcement of the arbitral award, the attitude of Georgian legislation toward the recognition and enforce-
ment by one country of the arbitral award set aside by another country - is essential. In other words, whet-
her the Georgian Supreme Court will recognize and enforce those arbitral awards rendered outside Georgia

1 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2010, 77-78.
2 Tsertsvadze, G., International Arbitration, Tb., 2012, 666.
3 Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2010, 80.
4 Tsertsvadze, G., International Arbitration, Tb., 2012, 667.
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that were set aside by the court of the country where the awards had been rendered. The judicial practices
differ worldwide, therefore there are various ideas regarding the issue. We will discus them below.

From the other hand, it is interesting to know what happens after recognition and enforcement of the
arbitral award. Is it possible to set aside the recognized and enforced awards in Georgia?

6.2. The Recognition and Enforcement by a Country of the Arbitral
Award Set Aside by another Country

The composers of the NY Convention believed, that “If the award has been set aside ... there does no
longer exist an arbitral award and enforcing a non-existing arbitral award would be an impossibility or even
go against the public policy of the country of enforcement.~1

Recognition and enfocement of the arbitral award within the territory of the state, is mostly conditioned
by the legal force of the arbitral award in the country of its origin. Generally, there is an expectation that the
annulment of the arbitral award prevent from its enforcement.2 is the annulment of the arbitral award in a fore-
ign country the sufficient ground to prevent legal outcomes of the award in another country?  The clause 5 of
the NY Convention defines that the party can be denied from the enforcement of the arbitral award if “the
award . . . was annulled or set aside by the competent authorities of the country where it had been rendered, or
by the authorities of the country whose legislation had been applied to it”.

Nevertheless, this formulation of the norm of NY Convention is debatable, because it says that the en-
forcement of the arbitral award can be denied . . . what does “can be” mean?3 It seems that in the English ver-
sion4 of this international Convention there are no imperative requirements regarding the above-mentioned
obstructive circumstance. Whether the judge will satisfy the application regarding recognition and enforce-
ment of the foreign arbitral award if the award has been annulled in the country of its origin, can be decided
by the judge’s assessment. The disposition of the norm is also highlighted by the condition that such circum-
stance can be considered only upon the parties’ initiative and it is not the subject of mandatory consideration
by the judge (it is not ex officio).5

According to such interpretation the clause V(1)(e) of the Convention grants the discretion power to
the court and allows it to recognize and validate the enforcement of the annulled foreign award; besides,

1 Sanders P., New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1959,55.
also: Van den Berg A. J., Annulment of Awardsin International Arbitration",in R. B. LillichandC . N. Brower,
International Arbitration in the 21st Century: Towards "Judicialization" and Uniformity, 1992, 133, 161. Haight
G. W., Convention on Recognition and Enforcement of Foreign Awards: Summary Analysis of the Record of the
UN Conference 1958, 42. Cf. Commonwealth Secretariat, The New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1981, 24, <http://www.uncitral.org/pdf/english/texts/arbitration/ml-
arb/Model-Law-Arbitration-Commonwealth.pdf>.

2 Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration. 2010, 149. <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

3 Paulsson J.,May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 14 Arb. Int’l
227–30, “I examined all five official versions of the Convention and found that four of the five versions clearly
used permissive rather than mandatory language, and thus came to the conclusion that the drafters wished to give
the enforcement judge discretion on whether or not to enforce an annulled award. (1998). On the other hand, the
French reading of the Convention as requiring non-enforcement of annulled awards may have conditioned the
French approach to find a way out of that straight-jacket.

4 Nacimiento K., Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New
York Convention, 2010, 366. The official authentic translation of the NY Convention exist in English, French,
Spanish, Chinese and Russian languages each having the equal force.  The provisions of this clause are identic in
English, Spanish, Chinese and Russian versions; however, the French version is different. The English text
considers a discretive note that the party can be denied, whereas the French text excludes such discretion and
hands over the liability to the court, without any discretion, to refuse recognition and enforcement of the award in
every casewhenever specific grounds are present. (“seront refusées”, i.e. shall be refused).

5 arguments opposite to the interpretation: Van den Berg A. J., Enforcement of annulled awards, ICC International
Court of Arbitration Bulletin, 1998, 15, <http://www.hvdb.com/wp-content/uploads/1998-AJvdB-Enforcement-
of-Annulled-Awards.pdf>.
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despite the revision of the grounds upon which the award was annulled. Consequently, the annulment does
not automatically mean that the award will not be enforced in other country. In the research regarding the
convention published by Proffesor Alert Van Der Berg1 in 1981 the author indicated that the Convention
could be “undermined” if all peculiarities of the national legislation would cause frustration of the enforce-
ment of the award.2 In such cases, the local annulment standards (LAS), despite their exotic nature, become
extraordinary important.3

The practice shows that the annulled awards have less chances of enforcement4, however, the French
court has enforced a number of annulled arbitral awards (the most vell-known case are: Hilmarton Ltd. v.
Omnium de Traitement et de Valorisation, decision of March 23, 19945; also the Bechtel case and Putrabali
case, decision made on june 27, 20076); and the USA court enforced the arbitral award annulled by the
Egyptian court (Chromalloy Aeroservices v. Arab Republic of Egypt; 1996).

These decisions outlined the trend of common development of USA and French forensic practices.
In both cases the courts enforced the awards that had been annulled by the courts of the countries of their
origin, based rather upon the more favorable provisions7 of the local legislation than upon the NY Conven-
tion. But, later on, the USA and French forensic systems developed diametrically different approaches. The
French courts continued ignoring the foreign annulment elements and recognition of the international arbit-
ral awards despite the attitude of the local legislation of the country of the award’s origin regarding the le-
gal force of the award. As for USA courts, they enhanced refusals of recognition and annulment of the
awards annulled in the location of their proceedings. The USA courts ignore the “foreign” annulements
only in case when the award fundamentally contradicts and breaches the public order of USA.8 It is obvio-
us, that one of the most important issues regarding the settlement of the arbitration matters is the determina-
tion of the location of the arbitral proceedings. In fact, this is a criterion determining the nationality of the
legislation applied to the arbitral proceedings; according to which the awards are classified into the national
and international arbitral awards and besides, the competent court that will be entitled to examine the issues
arising from the arbitral proceedings is also chosen according to the location of the arbitral proceedings.9

1 Van Der Berg A. J., the New York Arbitration Convention of 1958, 1981, 355.
2 Paulsson J.,Enforcing Arbitral Awards Notwithstanding A Local Standard of Annulment (LSA), The ICC

international Court of arbitration Bulletin vol 9/#1, 1998, 1, <http://ciarb-europeanbranch.com/training/Course-
Material/Geneva%20ARF%20Advance%20Materials/Advance%20File%20to%20participants/A16.%20Paulsson
%20on%20Enforcing%20Awards%20after%20LSA.pdf>.

3 Paulsson J., The case for disregarding local standard annulments under the New York Convention, 7 Am. Rev.
Int’l Arb., 1997, 99, <http://ciarb-europeanbranch.com/training/CourseMaterial/Geneva%20ARF%20Advan-
ce%20Materials/Advance%20File%20to%20participants/A16.%20Paulsson%20on%20Enforcing%20Awards%2
0after%20LSA.pdf>

4 Redfern & Hunter,. For an overview of the practice and caselaw, supra note 22, 540.
5 Koch C.,The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience),

Kluwer Law International,  The Netherlands  2009, J. Int. Arb.2, 272.
6 Polkinhorne M.,Enforcement of Annulled Awards in France: The Sting in the Tail, January 2008, “in 2007, the

Putrabali case celebrated the culmination of the Doctrine Ancel. The French Supreme Court proclaimed that ―an
international award, which is not connected to any legal system, is an international judicial decision, whose
legality is examined with regards to the applicable laws in the country where its recognition and enforcement are
sought.”, <www.whitecase.com/files/Publication/9519e3f5-1c7b-4531-8a62-a6ac59dc87de/Presentation/Publica-
tionAttachment/153d6bd2-17f4-48a0-94b2-af4265abf8fc/article_Annulled_awards_v3.pdf>

7 Tepes N.,The More Favorable Right Provision of Art. VII of the New York Convention and its Application to the
Form of the Arbitration Agreement; 12 Croat. Arbit. Yearb., 2005,  125.“…application of the New York
Convention cannot result in the situation where a party would be deprived of any rights it has according to more
liberal provisions of the law of the country where enforcement procedures are taking place. This provision, also
known as the more favorable right provision, basically ensures that the recognition and enforcement will take place
in ...”: <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=ci-
te&docid=12+Croat.+Arbit.+Yearb.+125&srctype=smi&srcid=3B15&key=8258069176d781eeb4b1a47037770754>.

8 Koch C.,The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience)Kluwer
Law International,  The Netherlands  2009, J. Int. Arb.2, .267.

9 Tsertsvadze, G., International Arbitration, Tb., 2012, 312. (in Georgian)
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According to one of the views dominating for the long time and still important in England, the loca-
tion of arbitral sittings is equivalent of the municipal jurisdiction. According to this approach, the legislati-
on of the country where the arbitral sittings take place inevitably guides the arbitral agreement either di-
rectly or through the applied law. Also, it is deemed that the formation and composition of the arbitral tri-
bunal as well as the immediate process and the form of the award are also subjected to the same law.

The courts of the location of arbitration undertake the supervision upon the sufficient operation of
the aspects of arbitration procedures and consequently either recognize or annul the arbitral award at the
end of the process. In other words, according to tis approach, the location anchors the arbitration to the law
and order of the country where it takes place. The mentioned philosophy of arbitration was concerned by
EA. Mann’s paper “Lex Facit Arbitrum”. Various courses have emerged from the mentioned philosophy.
Even though the arbitral rules are applied that grant the arbiter the wider discretion over the case, the arbi-
ters following this approach will tend to subject the arbitral process to the legal norms of the country where
the arbitral sittings take place (use as lex fori).1

Another concept of arbitration spread out in France and other countries with traditions of civil justice
and systemized by Berthold Goldman and Pierre Lalive, has different view upon the issue: the seat of arbit-
ration is chosen for little more than the sake of convenience. The arbitral tribunals shall not act in the same
way as the national courts of the specific countries do, just because they (tribunals) are located in the same
country. The authority of arbiters does not emerge from the state, but from the law and order created by the
entire law, that in presence of the certain conditions recognizes validity of the arbitral agreement and arbit-
ral award.

Unsettled dissension regarding the role of the location of arbitral sittings becomes more critical when
the issue of enforcement of the arbitral award that had been annulled by the court of the country where the
arbitral sittings took place, appears on the agenda.

The main question appears again – Is it possible to enforce the award that was annulled by the com-
petent court of the country where that award was rendered? When the award is deemed to gain its compul-
sory power from the state’s law and order, and the latter deprives the award of legal force, logically, such
award does not exist any more and therefore cannot cause any further legal outcomes.

But, if the location of the arbitral proceedings is not deemed as a sole band between the arbitral sit-
ting and the national law and order, it is possible that the arbitral award annulled by one country is recogni-
zed by another country; the law of the country of origin of the arbitral award will not affect the law of the
country where such award will be enforced.

Thus, Emmanuel Gaillard supposes that the answer on this question which is still widely argued
worldwide depends on the conceptual approach toward the arbitration of the country.2

6.3. Collesion between the Procedures of Annulment as well as Recognition
and Enforcement of Local Arbitral Awards in Georgia

“Refusal of recognition and enforcement of the arbitral award and the annulment are the forms of
control of the award that mainly aim to prevent from occurence of the legal effect of the award rendered
through violation of the fundamental principles of the arbitral proceedings, notwithstanding the effect it-
self.”3 Refusal of recognition and enforcement of the arbitral award and annulment of the award are con-
ducted in full compliance with the identic grounds provided in the Georgian Law on Arbitration, that were
discussed in detail above.

1 Gaillard E., The Enforcement of Awards Set Aside in the Country of Origin; ICSID Revew – Foreign
Investment Law Journal,based on the report presented by the author to the ICCA Congress in Paris, May
1998, 17.

2 thereto 18.
3 Tsertsvadze, G., International Arbitration, Tb., 2012, 624 (in Georgian).
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We’veseen that Georgian legislation of arbitration similarly regulates the process of recognition and
enforcement of the arbitral awards rendered locally or outside the country’s borders. Houever, only arbitral
awards rendered in Georgia can be subjected to appeal or annulment.

Certainly, the awards rendered outside the country’s borders (either foreign or international arbitral
awards) exceed the competence of Georgian court and therefore cannot be annulled. In other words, when
the arbitral award is rendered outside Georgia's borders, the process of annulment of the award and the pro-
cess of recognition and enforcement of the award cannot exist simultaneously, so, their identic grounds do
not cause problems.

The situation is different with regards to the arbitral awards rendered in Georgia. As much as the lo-
cal arbitral awards can be annulled by the Georgian courts, and the same courts have the competence to en-
force the local awards, there is a collession between these two procedures.1

Recognition and validation of enforcement of the arbitral award means that there are no grounds for
refusal, therefore the grounds for annulment of the award are not envisaged too. The decisions of the Geor-
gian courts put the above arguments in doubt and it may sound paradoxically, but have annulled the arbitral
award already been recognized and validated for enforcement.

For example, the arbitral award against three defendants submitted to the Tbilisi court of appeal was
settled without any delays. The court undelined that there were not any grounds to refuse the recognition
and enforcement of the award and the named arbitral award did not contradict with the public order.2After,
two defendants applied to the same court with the request to annul the arbitral award, because the arbiter
was too young to have sufficient competence to hendle the case of the dispute. The next argument referred
to inadequacy of the fixed fines with the public order. The opposite party negated the application because:
1) the claimant party was informed about the recognition and enforcement of the arbitral award and did not
resist to the mentioned procedure; 2) the court has finally settled the case through the recognition and enfor-
cement of the award. Therefore, it should not have considered the additional measures of annulment of the ar-
bitral award, as the court’s verdict upon the recognition and enforcement of the arbitral awards is final and
cannot be subjected to appeal.

Tbilisi court of appeal satisfied the application in part and reduced the amount of the fixed fines. The
court underlined that the defendant’s inactivity against the expected procedure of recognition and enforcement
of the arbitral award, could not be used as an obstructive circumstance of annulment of the arbitral award.3

The mentioned position can cause some vagueness. Firstly, the grounds for annulment of the arbitral
award and for recognition and enforcement of the arbitral award are the same. Thus, if the court enforces the
award, the winner party can suppose that all requirements established by the law are present; whereas the an-
nulment of the already enforced award contravenes with the “legitimate expectation” of the winner party.

1. it is arguable, that by means of the annulment procedure the court opposed its own decision;
2. the court did not consider that the Georgian arbitration law ensues from the Model Law, which focu-

ses on international commercial arbitration. Similarly, the annulment can be sought if the international arbit-
ration makes a decision in the territory of the same country, whereas the recognition and enforcement could
be requested if the decision is not made in the territory where it is sought.4

It is also noteworthy, that several countries with the jurisdiction of the Model Law, such as, for
example Germany and England, have unified the arbitral legislation at local and international levels. Unlike
the Georgian judges, the German judgs do not face the above described problems in their ractices. Accor-
ding to the clause 1059 (3) of the German CPC the claim requesting the annulment of the arbitral award
cannot be accepted if the award is already known and enforced by the German court.

1 Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009,  Tb., 2011, 169.
2 Decision of Tbilisi court of appeal of May 4, 2011 upon the case # 2b.1262-11, quot.: Tsertsvadze G.,Brief

Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.
3 Decision of Tbilisi court of appeal of July 11, 2011 upon the case #2b\1238-11. Tsertsvadze G.,Brief

Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.
4 Tsertsvadze G.,Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.
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Absence of the similar regulation in the Georgian law pushed the courts to the interpretation that
contradicts with the main goal of the procedures of firstly, the annulment of the award and secondly, the re-
cognition and enforcement of the arbitral awards. Therefore, it is vital to incorporate the regulation similar
to the provision set forth in German legislation into the Georgian law on Arbitration.1

Before such modifications take place, the Georgian judges should avoid the above collisions and re-
fuse annulment of the arbitral awards that had already been recognized and validated for enforcement.
According to the current practices the stability and effectiveness of the process of recognition and enforce-
ment are put under the question. In fact, the loser party has the right to appeal against the decision which
was recognized and enforced without his attendance.

7. Conclusion

The present paper aimed to outline the mechanisms of the control over the arbitral awards – the legal
nature, function and procedures of both: annulment and recognition and enforcement of the arbitral awards as
well as the issues of their interrelation.

We can say that the main defect of the legislation existing before 2010 – the recognition and enforce-
ment of the arbitral award is already systemized and complies with the requirements of the NY Convention.

Unlike the recognition and enforcement, the procedure of annulment of the arbitral awar is not regula-
ted by the international convention. However, UNCITRAL Model Law provides the directions for the natio-
nal legislations. As it is seen obviously, the Georgian law on arbitration is set up according to the mentioned
law and therefore in terms of its legal regulations and procedures – this institute is streamlined.

Notwithstanding the fact that regarding improvement of this issue anyone can have a different idea any
time and anywhere, still, there are the topics of global consensus: The arbitral award can be appeald only by
means of submitting a request for its annulment. The appeal is accepted where the mentioned awards had been
issued. The arbitral award cannot be revised substantially, except its procedural aspcts and the issues related to
the arbitral agreement; the grounds for the annulment of the arbitral award pretend to be precise, therefore, it
is very hard, or almost impossible to extend these grounds.

The issue regarding the competence upon the dispute examination after annulment of the arbitral
award is left open by the Georgian law on arbitration, unlike to the legislations of other countries.2 Therefo-
re, it is obscure, whether the annulment means revercing of the case to the arbiters, or their mission has ex-
pired when they rendered their first award. From my point of view, considering the experience of the other
countries, the legal regulation of the mentioned issues would be beneficial and supportive in terms of estab-
lishment of the uniform arbitral practices.

The fortune of the annulled award is also unclear according to the interpretative formulation of the
NY Convention,3 but, still, the annulment of the award is a significant instrument to prevent the unlawful
arbitral awards from gaining the legal force.

The award rendered to solve the specific dispute causes the different reactions from the parties. The
winner party starts acting for enforcement, in order to get the desirable result; and, the loser party has the
option to appeal against the award and get “better result”.

The identity of the grounds for annulment of the arbitral award and for its recognition and enforce-
ment is also caused by the same reason. In both cases the legislator excludes the possibility of appearing the
legal effect of the unlawfully rendered arbital award.

At the level of the arbitral awards rendered in Georgia, the problem is clear with regards to the co-e-
xistance of these two norms. The Georgian law on arbitration does not include a provision that would pro-
hibit the possibility of annulment of the already recognized and enforced awards; Admission of annulment

1 Tsertsvadze G.,Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 171.
2 Chapter III, Par.3.
3 Chapter VI, Par.2.
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of the arbitral awards already recognized and enforced by the court, contradicts with the main goal of both
procedures: annulment of the award and recognition and enforcement of the award.

According to the clause 1059 (3) of the German CPC the claim requesting the annulment of the ar-
bitral award cannot be accepted if the award is already known and enforced by the German court. Such pro-
visions should be incorporated in the law in order to defend the legal interest of the winner party and pre-
vent the stability and effectiveness of the recognition and enforcement from the failure. At the same time
the competence of the court is under the question if it abolishes the award by means of the identic grounds
which it used to validate the recognition and enforcement of the same award confirming that there were no
identical grounds for refusal.
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