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NINO ELOSHVILI

THE IMPORTANCE OF CONFIDENTIALITY PRINCIPLE
IN THE MEDIATION PROCESS

1. Introduction

Mediation is one of the alternative methods of dispute resolution.' During mediation parties try to

solve their dispute by means of the third neutral person.” As a result, they achieve a favorable agreement

and avoid being bounded by the judge’s decision.” Mediation is applied to the disputes arising from neig-

hborhood, criminal, domestic, entrepreneur and international laws.* According to the Georgian legislation,
the disputes examinable by the mandatory court-based mediation are determined by the Civil Procedure

Code of Georgia (hereinafter “CPCG”), but in case of the parties’ agreement, mediation can examine any

dispute of the private law.” Mediation has a number of advantages such as, for example, less costs and less

stress compared to court trials,® informal environment,” etc. Mediators consider the principle of confidenti-

ality as the key success of the process ,* and legislators and courts also share this approach.' The mentioned

T

Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.

Spancer D., Brogan M., Mediation Law and Practice, China, Cambridge University Press, 2006, 3.

Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 1.

Field R., Wood N., Marketing Mediation Ethically: The Case of Confidentiality, Queensland University of
Technology Law & Justice Journal, Vol. 5, No. 2, 2005, 143, <http://heinonline.org/HOL/Page?handle=hein.
journals/qutljS&div=14&collection=journals&set_as_cursor=clear>.

Hereby shall be admitted, that the clause 187° (1) of CPCG limits the competence of court-based mediation and
determines that the disputes arising from domestic law can be examined through court-based mediation except
for adopting a child, annulment of adoption, restriction of parental rights and deprivation of parental rights.
Besides, court-based mediation is entitled to examine the disputes arising from neighborhood and inheritance
laws, as well as any other dispute referred to mediation by mutual consent of the parties. Legislative Herald of
Georgia (hereinafter “LHG”) 1106-IS, 14.11.1997, [Edition amendment: LHG, 5550-RS, 20.12.2011]; CPCG,
187° article, LHG, 1106-IS, 14.11.1997, [Edition amendment: LHG, 5550-RS, 20.12.2011]; Georgian Le-
gislation considers other types of mediation such as: notary, medical, tax, etc. The subject matter of disputes is
separately determined by law for each type of mediation. Disputes examined by Notary mediation are laid down
in Paragraph 1 of Article 38" of the Notary Law of Georgia. There are more restrictions regarding notary
mediation and it is forbidden to examine a dispute through notary mediation if there is a special mediation rule
determined by law. LHG, 04.12.2009, 2283-IIS [Edition amendment: LHG, 5851-IS, 16.03.2012]; “E” of Article
2 of Government resolution 80 on the measures to be implemented for medical mediation determines the
disputes to which medical mediation applies. LHG, 29.02.2012; Article 481 of the Organic Law of Georgia
Labour Code of Georgia sets forth collective dispute resolution through mediation, 4113-RS, 17.12.2010,
[Edition amendment: LHG, 729-1IS, 12.06.2013]; Tax Mediation is determined by Decree 2742, of the Legal
Entity of Public Law Revenue Service Director, Article 12", 02.06.201 1, [Edition amendment: LHG, 21623,
20.05.2013].

Butler V. F., Mediation Essentials and Expectations, USA, Dorrance Publishing Co., Inc., 2004, 2.

Kuester E. L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of
Public Law & Policy, 1994-1995, 575, <http://heinonline.org/HOL/Page?handle=hein.journals/hplpl6&div=
23&collection=journals&set _as_cursor=clear>.

McCrory J. P., Environmental Mediation — Another Piece for the Puzzle, Vermont Law Review, Vol. 6, 1981,
49, 56, Referred in the article: Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation:
A Guideline of Confidentiality, Georgetown Journal of Legal Ethics, Vol. 10, No 3, Spring, 1997, 522-523,
<http://heinonline.org/HOL/Page?handle=hein.journals/geojlege1 0&div=25&collection=journals&set_as_cursor
=clear>. Mediators consider confidentiality principle as the key element in the successful mediation, it is
mentioned in: Sharp D., The Many Faces of Mediation Confidentiality, Dispute Resolution Journal, Vol. 53,
Issue 4, 1998, 58, <http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?vid=4&sid=07a682dd-06a2-404c-9708
-9¢135e7e9d30%40sessionmgr12&hid=11>, [29.06.2013].
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principle supplements another significant feature of mediation institute — its neutrality. Even after the com-
pletion of the mediation process, based on the confidentiality principle, the mediator is obliged to keep the
confidential information in secret and not disclose it,? otherwise his image as of the third neutral person
will be doubtful.?

“The meaning of the principle of confidentiality in mediation is axiomatic.” The existence of such
principle causes the parties’ trustful attitude toward the process. Otherwise, only a very small part of the
mediation would be successful if the parties had the opportunity to manipulate with the information against
each other at courts.” Regulation of the confidentiality principle varies in the jurisdictions of different coun-
tries.® The institute of mediation is a novelty to the Georgian legislation. Nowadays, Georgian legal regula-
tion of mediation is rather “episodic™’; therefore, it is important to discuss the principle of confidentiality of
this institute. In the research about the “perspectives of legal regulation of mediation in Georgia” it is ad-
mitted that “the discussions regarding the regulation of mediation in Georgia are commencing now”.*

The present article aims to determine the importance of confidentiality principle, its notion, limits,
and the persons bounded with the liability of confidentiality and protection mechanisms. It is relevant to de-
termine whether the mentioned principle is absolute and to what extent the limitation caused by confidenti-
ality principles is “desired” and “justified” with regard to public safety, prevention from encroachment on
the lives, health and property of other persons, etc. For comparative law purposes, in order to analyze the
mentioned issues ° we will refer to the EU Directive and the legal regulations of those countries where the
mediation institute is recognized as a traditional institute and, therefore, confidentiality issues are discussed
very intensively. As a result, we will develop the recommendations that could be positively applied to the
Georgian legislation with regard to the significance of the confidentiality principle."
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2. Overview of the Principle of Confidentiality

The conception of confidentiality with regard to personal relations has existed since the ancient ti-
mes. The topic is mentioned in the Hippocratic Oath in the context of physician-patient relations approxi-
mately in 400 BC.' “Historically, the relations between a lawyer and a client, between spouses and in some
cases between a priest and a confessor are referred to as “privileges of the common law”.”* “The term “me-
diation priVilege”3 refers to protection from disclosure of confidential communications in mediation.” Ho-
wever, neither confidentiality nor privileges can have an absolute nature. The exceptions are also conside-
red in the cases when the knowledge of information prevails upon confidentiality.’

Confidentiality means a safe treatment of information and control over its disclosure. As an ethical
notion, it can be defined as a liability of a party in terms of using and disseminating information only after
consenting with the relevant persons and protecting the information which is not publicly known. However,
it is interesting that liability considers protection of truth and not false information, as there are no reasons
to protect the false information.’

Together with a wider use of mediation, unfortunately and inevitably, the rate of confidentiality-rela-
ted disputes is increasing. Such disputes are a stimulus for legislators and courts encouraging them to keep
confidentiality at different levels and in different situations.”

2.1. Confidentiality in the Court Trial

The court is a public institute and therefore its proceedings are public too. Exceptions regarding this rule
are very rare.®

Here we should mention the Belgian legislative regulation. Regarding this, the literature provides the fol-
lowing approach: “everything is transparent in the court, whereas in mediation everything is vice versa”.

Clause 9 of CPCG regulates the publicity of civil proceedings. The first part of the same clause con-
siders general rules and exceptions regarding open trials. According to Paragraph 1 of the mentioned clau-

se, the court examines all cases in open hearings unless it contradicts with the interests of protecting the sta-
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te secret.’ The legislation considers other exceptions too and enables to make the court hearings closed if a
party submits a motivated application.” Even in case of closed hearings the process is attended by the parti-
es and their representatives and, whenever necessary, by witnesses, experts, specialists and interpreters,’
which might be unacceptable for the parties.

Confidentiality in the courts is limited to the case examination period and, eventually, it ends with a
public announcement of the decision.® As a result, the parties cannot achieve their goal by closing the court
hearings and, therefore, confidentiality in the court is a temporary state.

2.2. Confidentiality Principle in Mediation

2.2.1. Definition of Mediation

The precise definition of “mediation” is not determined and “sometimes the notion of mediation is
called as uncertain and obscured in doctrine”.” According to the traditional definition, mediation is a con-
sensus-based, confidential process of dispute resolution.® “The Swiss doctrine and practice lists the widely
recognised features and principles of mediation in its definition, they are confidentiality and neutrality; ho-
wever, it is not widely accepted to refer to the confidentiality and neutrality of a mediator . For example,
the authors of the EU Directive about mediation have separated these two principles”.” The Centre for
Effective Dispute Resolutiong, when defining the notion of mediation, stresses the element of confidentia-
lity: “Mediation is a flexible process - conducted confidentially, where the neutral person assists the parties
to achieve an agreement with regard to the dispute arisen between them, but conducts the process under the
parties’ control over the dispute resolution means and conditions”.” When defining the concept of mediati-
» > 1% Ag we see from above, in

some cases the confidentiality principle is often focused on the notion of mediation, thus uderlining the im-

on “many authors consider it as a “continuation of the negotiaton process

portance of this principle in mediation.
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2.2.2. Essentials of the Confidentiality Principle and its Goal in Mediation

Mediation is a more confidential process than other alternative methods of dispute resolution.' Here,
we should mention that alternative dispute resolution methods have a confidential character, but it is best of
all revealed in mediation.” Mediators, legislators and courts recognise this principle as a basis for a succes-
sful mediation process.’ This particular principle is used to attract potential clients tomediation.* It should
also be mentioned that confidentiality is understood as an axiom® and deemed as an almost sacred canon in
the mediation.® Confidentiality of mediation may be differently defined by parties, practitioners and acade-
micians.” For example, in case of intellectual property disputes, confidentiality is defined in a rather diffe-
rent way. It may also be defined as a private process. It may mean a privilege of the information disclosed
during the mediation process and actions or a disclosure of the information possessed by a party to certain
persons in a particular situation.®

Mediation was always followed by negotiation as an informal coordination eliminating barriers of
dispute resolution and enhancing the meaning of negotiation process. Mediators do not solve the disputes
themselves and do not make any decisions, but, their effectiveness lies in the opportunity to meet with par-
ties individually, study the content of the dispute, identify the compromises of a party and encourage the
parties to achieve an agreement through compromising.g The expectation of confidentiality facilitates an
unreserved and open dialogue between the parties — which is crucially important for the successful comple-
tion of the mediation process;'* it helps the parties to be frank and speak openly."'
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=hein.journals/geojlege1 0&div=25&collection=journals&set as cursor=clear>.

2 Kovach K. K., Mediation: Principles and Practice, 3 ed., USA, Thomson West, 2004, 262.

Mehta A., Resolving Environmental Disputes in Hush-hush World of Mediation: A Guideline of Confidentiality,
Georgetown Journal of Legal Ethics, Vol. 10, No 3, Spring, 1997, 522-523, <http://heinonline.org/HOL
/Page?handle=hein.journals/geojlege10&div=25&collection=journals&set_as_cursor=clear>; Sun J.C,
University Officials as Administrators & Mediators: the Dual Role Conflict & Confidentiality Problems,
Brigham Young University Education and Law Journal, 1999, 3™ para, <http://web.ebscohost. com/
ehost/detail?sid=3666f0d0-46af-4f58-9ad2-
4650cle2ed4c%40sessionmgrd&vid=1&hid=10&bdata=InNpdGU9ZWhve3QtbG12ZQ%3d%3d#db=aph& AN=
1930617>/

Kotler P., Keller K. L., Marketing Management, Pearson Prentice Hall, New Jersey, Twelfth edition, 2006, 19,
Figure 1.4, reffered in: Field R., Wood N., Marketing Mediation Ethically: The Case of Confidentiality, Queen-
sland University of Technology Law & Justice Journal, Vol. 5, No.2, 2005, 145, <http:/
heinonline.org/HOL/Page?handle=hein.journals/qutlj5&div=14&collection=journals&set_as_cursor=clear>.
Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute
Resolution 239, 2002, 1, <https:/litigation-essentials.lexisnexis.com/webcd/app?action=Document Display&
crawlid=1&doctype=cite&docid=17+Ohio+St.+J.+on+Disp.+Resol.+239&srctype=smi&srcid=3B15&key=10a0
8271aal18b1f383ab0d6e85ad564c>.

6 Nolan-Haley J., Mediation: The "New Arbitration", Harvard Negotiation Law Review, Vol. 17, 2012, 69,
<http://heinonline.org/HOL/Page?handle=hein.journals/hanegl 7&div=4&collection=journals&set_as_cursor=cle
ar#69>.

Irvine M., Serving Two Masters: the Obligation Under the Rules of Professional Conduct to Report Attorney
Misconduct in a Confidential Mediation, Rutgers Law Journal, Vol. 26, No. 1, 1994, 164, < http://
heinonline.org/HOL/Page?handle=hein.journals/rutlj26 &div=3&collection=journals&set_as_cursor=clear >.
Golann D., Mediating Legal Disputes: Effective Strategies for Neutrals and Advocates, American Bar
Association, USA, 2009, 309.

Topor R., Dragomir C. B., Mediation as an Alternative to Conflict Settlement, Contemporary Readings in Law
and Social Justice, Vol. 4(1), 2012, 393, <http://heinonline.org/HOL/Page?handle=hein.journals/ conreadlsj4&
div=39&collection=journals&set as_cursor=clear>.

Rausch M., The Uniform Mediation Act, Ohio State Journal Dispute Resolution, Vol. 18:2, 2003, 603,
<http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr18&div=26&collection=journals&set_as_cursor=c
lear>.

Sherman E., F., Confidentiality in ADR, Proceedings: Policy Issues Arising from the Texas Experience, South
Texas Law Review 541, (1997) in the book: Kovach K.K., Mediation: Principles and Practice, 31 ed., Thomson
West, USA, 2004, 267.

45



This principle, in mediation process, creates an atmosphere of free communication between the par-
ties who negotiate and share the information, being confident that this information will not be used against
them publicly in the future.' It is important to mention that mediators address clients with the words: “Trust
us”, because mediation is a place where confidentiality is respected and kept.”

"l;he importance of confidentiality in the mediation process is conditioned by the following circum-
stances’:

Effective mediation requires candor;

The mediator who does not have a mandatory power assists parties in the identification of dispute
reasons, finding the bases for agreement and encourages to reach agreement. He helps the parties to achie-
ve agreement by considering each other’s interests. The mediator draw out for parties the positions and in-
terests. This cannot be achieved if the parties evaluate the issue only from their own points of view.* In
such cases, sensitive details are often raised.” In particular, compromising negotiations often require parties
to refer to the topics that they would not touch in other circumstances. Confidentiality ensures that the par-
ties voluntarily get in the process and participate in mediation effectively and successfully.®

Fairness to the disputants requires confidentiality;

In mediation, unlike traditional judiciary, parties communicate expecting that in the future they will
be bounded and limited to it. Later, if one of the parties is more satisfied with the result than the other , it
may be used to do harm to the other party. Therefore, the information gained through the mediation pro-
cess can be used against people if such evidences are not treated as inadmissible at court.”

The Mediator must remain neutral in fact and in perception;

The mediator’s testimony in court will be irreversibly qualified as a testimony in favor of one of the
parties despite the fact how carefully the mediator acts. Therefore, this would destroy a mediator’s efficacy
as an impartial. .*

Privacy is an incentive for many to choose mediation;

Whether the dispute subject matter is a commercial sector or a “air one’s of dirty laundry”, the main
motivation of the disputing parties to choose mediation is that they can solve a dispute in an informal and
calm manner.’

Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 412 <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad19&
div=25&collection=journals&set as_cursor=clear#431>.

Waldman E., Mediation Ethics: Cases and Commentaries, Jossey-Bass, 2011, 227.

Freedman L.R. , Prigoff M. L., Confidentiality in Mediation: The Need for Protection, Ohio State Journal on
Dispute Resolution, Vol. 2, No.1, 1986, 37, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr2&
div=9&collection=journals&set_as_cursor=clear>.
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Protection of mediators and mediation programs;

In order to evaluate mediation properly, it is important to make adequate notes. As the persons con-
ducting the mediation programs are not sure whether confidentiality principles will be applied to the notes
when there is no legislative protection of such notes, they have to destroy all notes and documents.'

Thus, there are many reasons to determine why confidentiality is important to mediation.”

“Without certain guarantees as to the confidential nature of such a meeting, no savvy party or attor-
ney would agree to provide information that could later be turned against him at trial.” Besides, the key
opportunities of dispute resolution would be lost.* Conducting negotiations is important in order to have a
successful mediation for both parties. Mediation does not exist without it.”

It is a key point, that the parties precisely draw out the reasons and explanations of their offers, assum-
ptions and expectations to the mediator. In order of successful dispute resolution sometimes it is important to
exchange the confidential information regarding the parties’ private, proprietaryy or other issues.’.

This principle is also important for conducting communication.’” That is why, confidentiality is the
central point to the success of mediation.®

Confidentiality in mediation has became vitally important and the National Conference of Commis-
sioners on Uniform State Laws’ determined that while drafting a Uniform or/and a Model Mediation act,'
the issue of confidentiality regulation would be the most important issue.''. Regulation of the confidentia-
lity principle in mediation varies in different jurisdictions.'” For example, in Finland, the court-based medi-
ation process is public unlike the out-of-court mediation."

All the above mentioned facts prove that negotiations between parties during the mediation process
are confidential and non-binding. Experience has shown that mediation is more effective because it is con-
fidential in its nature."*
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2.2.3. Advantages and disadvanatges of the Confidentiality Principle

Confidentiality is the first rule of mediation.' Nevertheless, there can appear a need for its limitation
in order to avoid the threat that parties intend to overindulge the process.” A party may wish to prolong the
court process, participate in the mediation process and deny negotiations.” Hoping that the mediation is
confidential, a party can present false facts that will affect the other party, and it is hard to prove an unfair
attitude of the party. On the other hand, this means that “it is likely, an affected party will never choose me-
diation for the dispute resolution again”. This will “impede the development of mediation”.* This may harm
the parties, and also third parties *affected by mediation outcomes .°

If confidentiality is absolute and party behaves unfairly, the affected party will not possess guarante-
es of defense his interests. . At the same time, it may be a positive point if the mediation is not closed and
the society is informed about this institute; this would contribute trust to this institute.” On the other hand,
the existence of privileges or other guarantees is widely accepted in order to protect the confidentiality of
communications and materials, but such approach is often criticized. Many scientists think that the court
lacks the right to solve public matters® and the public lack the court precedent.” The mentioned can also
contravene with the democratic principle of transparency and public involvement.'” However, the mentio-
ned privileges do not create a public hardship''. The parties are more involved in the alternative dispute re-
solution methods. If precedent or information is not disclosed due to confidentiality principle, it is outwe-
ighed by the benefitsof parties. . Mediation privileges causes very little public detriment. Whenever the
minor detriment and substantial benefits are compared'?, the issue should be solved in favor of the latter."

Therefore, the importance of confidentiality in the mediation process is outstanding. However, abso-
lute confidentiality can entail other negative effects. That is why, the state has to impose certain limitations
in order to protect the interests of the fair party.
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2.3. Scope of Qualification of the Confidential Information

Parties to the mediation process have four options with regard to confidentiality, they are:

1) Nothing is confidential;

2) Everything is confidential;

3) Nothing is confidential, except directly expressed information;

4) Everything is confidential, except parties agree otherwise .'

The confidentiality can be divided into two categories:

a) “process-related” issues, necessary for dispute resolution, and b) “publicly available” alternative
solutions that are related to the availability of communication made during the process of dispute.zAlthO-
ugh the limits of confidentiality in alternative dispute resolutions are continuously problematic issues.’ It is
important to determine at what point this principle starts and at what point it terminates.

According to the first paragraph of Clause 187" of CPCG the process of court-based mediation is
confidential.* However, the legislator does not define when the mediation process starts and when it ends.
According to the UNCITRAL Model Law on International Commercial Conciliation of 2002° all the rele-
vant information delivered by a party to the mediator should be treated confidentially, this also refers to the
information® that existed before the mediation’ started. For example, such information and issues can inclu-
de the meetings and discussions related to the terms and conditions of the agreement, selection of mediators
and the desire to solve the problem through mediation.®

UMA protects the communication conducted with the mediator before, during or in continuation of a
mediation . According to UMA, the mediator may divulge the information about conducting the mediation
process, the attendance of the parties and whether a settlementwas reached.'® According to the Clauses 7
and 8 of Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters'' information on commencing or ending up mediati-
on processs is not considered as confidential .'> But the member states are eligible to decide and regulate
otherwise."

As we can see from above, compared to UMA the regulation of UNCITRAL Model Law about inter-
national commercial mediation adopted in 2002 offers more protection through confidentiality for parties.
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Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects
of Mediation in Civil and Commercial Matters gives the member states opportunity to establish stricter ru-
les with regard to the confidentiality than it is provided by the Directive.' The fact that the information was
disclosed during confidential relationships does not mean that the court will consider it as privileged.” In
order to consider the communication as confidentialin court practice of the USA the “Wigmore® four-
prong test” is used:

e communication was conducted with the belief that the communicated information would not be

disclosed;

o for successful relations it is necessary to keep the information in secret;

o the relation must be the one that needs protection and facilitation from the public;

e the injury caused by the disclosure of information should exceed the public benefit gained from

non-disclosing the information.*

This test balances the confidentiality with the potential harm caused by the disclosure of the infor-
mation and is used in the USA, where there are no regulations.” The Bulgarian legislation determined that
confidentiality applies to all types of discussions in connection with the mediation.’® Italian legislation ap-
plies confidentiality to the mediation proceeding; however, the scope of the process is not defined. Therefo-
re, it is unclear whether it includes only mediation session, or applies to the whole process as defined by the
European Directive, or it starts from the moment of applying by a party for mediation and lasts until the fi-
nal agreement is achieved.’

According to the legislation of Luxemburg, all documents, communication, or statements that were
revealed or drawn up during the mediation, or related to it are confidential ®

The legislation of the State of California widely describes the boundaries of confidential information
and applies this principle to the mediation consultancy’ .'” A mediation consultancy itself is defined as a
communication between a person and a mediator. However, the definition of communication is limited to

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain Aspects of
Mediation in Civil and Commercial Matters, Article 7 para. 2, <http://eur-lex.europa.eu/LexUriServ/
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the following topics: initiating, considering or reconvening a mediation or other topics related to retaining
the mediator." As for the legislation of the state of Oregon, it is not precise and does not provide whether
the privilege is applied to the documents transferred before the commence of a mediation process.”

Some laws consider confidential only the topics that are the subject matter of the dispute between the
parties, and not all the information exchanged during the process.’

Determination of the boundaries of the mediation process is very important when discussing the

principle of confidentiality, as these boundaries create the basis for responsibility.

According to the above discussed, different countries and states have different approaches to the bo-
undaries of confidentiality.

2.3.1. Communication during the Mediation Process

Confidentiality should be applied to verbal and non-verbal communication.

The non-verbal communication plays an essential role in communication. According to the scien-
tists” evaluation, approximately 55% of the information is understood through non-verbal behavior of the
speaker, 38% from the tone of voice and timbre, and only 7% from the content of the information.”

As for the definition of communication, paragraph 2 of UMA definitions provides that “Mediation
communication” means a statement, whether oral or in a record verbal or nonverbal, which occurs during a
mediation or is made for purposes of considering, conducting, participating in, initiating, continuing or re-
convening a mediation or retaining a mediator.” In the USA many states have a rather unclear definition of
mediation communication.’

The mentioned facts, at the compromise stage in the common law can be used later in the court ,
whereas it is inadmissible to mention the offers of settlement .” According to the Bulgarian legislation, par-
ticipants in mediation are bound to respect the confidentiality of a circumstance, a document and a fact that
had been used in the course of procedure.®

The absence of the notion of mediation communication is understood as a significant gap in the le-
gislative and court practice of the state of Colorado. The Court of Appeal focused on the confidential nature
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of mediation communication at all stages, but did not establish the test to determine what is privileged.' In
the case of Ohio, it is determined, but vaguely: communication should take place within the mediation fra-
mes and should concern the mediation subject matter. The provisions of legislation of Pennsylvania about
mediation privileges and protection of mediation materials compared to the other states are more compre-
hensive and complete. It clearly defines that the communication conducted during a mediation is confiden-
tial. Besides, it extends the scope of protection and states that communication with the mediator is confi-
dential even outside the formal mediation sessions.” Rule 11 of Alabama Civil Court Mediation Rules > sta-
tes that the information delivered electronically is also protected.”

2.3.2. Documents Drawn up and Submitted during the Mediation Process

The documents prepared for mediation and submitted to the mediator or/and the opposing party need to
be protected as communication which takes place during mediation.” Any documentation prepared for the pur-
poses of mediation shall be confidential.”

Two types of materials should be protected under confidentiality: firstly, the written materials that can or
cannot be considered as communication. It depends upon the relevant definition given by the law. Secondly, the
evidence, used in mediation that advocates for a party and is prepared solely for this purpose.’

The first category includes the written documents used in favor of one of the parties. Such materials inclu-
de the minutes of the mediation process, reports, letters and memoranda, that should be conducted between
the parties or submitted by a party to the mediator regarding the mediation, or advocating, protecting
one’s position in mediation.®

The second category includes the evaluative evidence’ that advocates the positions of one party and
is informative for other parties and the mediator.'” Such documents cover the evidences submitted by the
parties to each other and to the mediator. Besides, it is important that the party expects that the submitted
materials will remain confidential."

The correspondence is also confidential, however, in one case the court did not determine whether

the letter was accepted as an evidence, when there was a need to establish the party’s fairness toward the
participation in the mediation process.'> The notes made during the mediation process are also confidential
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according to without prejudice privilege' 2 Besides, the documents prepared for mediation purposes, inclu-

ding the experts’ report, shall be treated conﬁdentially.3 The term “written document™ has a wider scope in

the state of California and includes manuscripts, typed documents, photos and notes. Such definition is not

assumed as a correct one, but it is a gap of California’s legislation.* Courts of California denied applying

the privilege to the evidences from which it was not possible to determine the party’s position regarding the
5

process.

3. Persons Bound by the Confidentiality Principle

3.1. Parties of Mediation

According to the common law, without prejudice rule is applied to the information exchanged bet-
ween the mediating parties, even if the parties cannot achieve an algreement.6 The court of appeal in case of
Carter Holt Harvey Forests Ltd v Sunnex Logging Ltd extended the lawyer’s liabilities with regard to con-
fidentiality. The court stated that if the mediation agreement does not consider the liability of confidentia-
lity of the lawyers, pursuant to the mediation nature - they will be subject to the confidentiality liability.”
According to Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on
Certain Aspects of Mediation in Civil and Commercial Matters, the parties are not liable to keep confidenti-
ality. In the majority of cases, the parties are liable to keep confidentiality on the basis of the agreement
conducted between them. But, if there is no such agreement between the parties and one of the parties vio-
lates the rule of confidentiality, then the court shall examine this issue.® The same approach is used in seve-
ral countries; in particular, the parties do not have the liability to keep confidentiality in Austria’ and in the
Czech Republic."

As for Georgia, Clause 187° of CPCG establishes the obligation of confidentiality for the mediation
parties, unless the parties agree otherwise.!' The Georgian Government resolution #80 on the measures to
be implemented for medical mediation of February 29, 2012 does not look at the parties’ liabilities in the
light of confidentiality.'?

From all the above mentioned we can assume that there are two types of approaches toward confi-
dentiality. According to the first one, the parties are liable to keep confidentiality unless they agree otherwi-
se; and according to the second approach, the parties are not imposed the liability of confidentiality, unless
they agree otherwise.

Without prejudice privilege.
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3.2. The Mediator

The mediator holds a unique position in the mediation process as s/he can compile the information
gained from both parties.' Consequently, the mediator gets information from the parties during the caucus’
and the mediation sessions.

The mediators accredited according to the National Mediator Accreditation Standards® are liable to
keep in secret all activities or conversations conducted during the mediation process. Besides, the mediators
may be additionally obliged to take an oath of secrecy.’ The majority of USA courts established one of the
mediators’ ethic standards as delivery of information regarding confidentiality to the parties.’

The mediator’s liability regarding the principle of confidentiality is regulated by different legal acts
in the Georgian legislation. Clause 187° of CPCG refers to the confidentiality of the mediation process,
where the legislator indicates that the mediator does not hold the right to disclose the information gained
while performing the mediator’s role, unless the parties agree otherwise.® According to the Georgian Go-
vernment resolution #80 on the measures to be implemented for medical mediation of February 29, 2012 ,
and namely according to its clause 5(2), the mediator does not hold the right to: disclose or use for non-job
purposes the information containing the occupational secret or the information otherwise qualified as con-
fidential, the publicity of which is limited by the legislation in force, and which became known in relation
with conducting the medical mediation.”

Today in Georgia there is no unified regulation act regarding the code of conduct of mediators.

In the USA in 1992 the joint committee was established to develop the code of conduct of mediators.
The committee elaborated the Model Standards of Conduct for Mediators® in 1994. The text of the mentio-
ned act reflects the key confidentiality principles’ of mediation. Its aim was to establish the rules to guide
the conduct of a mediator. The mentioned rules convince the parties to address mediation for their dispute
resolution.'’

According to the model standards adopted in 2005, the mediator is liable to keep confidentiality of the
information gained through the mediation process. The mediator might disclose the information at the court
whenever necessary notwithstanding “whether the parties came to the planned mediation session and whether
they achieved the agreement”.""

The mediator should pay attention to the parties’ expectations with conﬁdenﬁality.12 S/He should ex-
plain to the participant parties the rules, because they are entitled to regulate the limits of liability with regard
to confidentiality. The requirements of the Model standards of 2005 state that the mediators should rise aware-
ness of the parties with regard to the role they play in preserving the confidentiality of information."®
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In Clause 5 of the Institute of of Arbitrators & Mediators Australia (hereinafter “IAMA”)'regarding
the mediator’s guidelines2 we read that the mediator shall satisfy the mediating parties’ expectations with
regard to confidentiality. This depends upon the agreement between the parties, as well as on the circum-
stances of mediation.’ In the family mediation context one of the roles of a mediator is to “maintain the
confidentiality of the process”."

In France, before the Act of 2011 entered into force, the legislation did not have the liability to keep
confidentiality with regard to the Conventional Mediation’. Despite this, the French courts established that
disclosing the information gained during mediation is the violation of confidentiality.’ The judge of the first
instance tribunal of Paris said that the mediation process is furnished with confidentiality even when the

parties do not agree so, the principle is applied to them anyway.’

3.3. Third Person in Mediation

The third persons in mediation can fall into two groups: 1) non-party participant ¥ and 2) the
third person, who did not take part in the process. According to UMA, non-party participant takes part
in the mediation, but s/he is neither a mediator nor a party to the mediation.” According to the Italian
legislation, the persons working for a mediation institution'® or those who are involved in the mediati-
on process are liable to keep confidentiality.'' The Georgian legislation does not regulate the issues re-
lated to the third persons. The third persons such as: witnesses and observers who attend the mediation
are not automatically subject to the liability of confidentiality (Esso and BHP v Pliwman (Minister)
and Gas & Fuel Corporation of Victoria). However, the liability of confidentiality of the third party is
often consolidated by the statute or by the confidentiality agreement conducted with the third party.
When the third person who does not attend mediation process finds out information expressed during
the mediation, an injunction may be available to prevent the third party from publishing that informa-
tion ."* For example, in the case Jeffirey v Correction Victoria and the Herald & Weekly Times Limited
(2004) VCAT 1211 a journalist investigated the court files and read the confidentiality agreement con-
ducted between the parties that were incidentally left in the case files. The journalist informed the co-
urt registrar about his intent to publish the information regarding the agreement conditions in the new-

<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite &doc
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spaper. In this case the prevention measures were taken by the court'. The mentioned case shows what
measures can be taken, or what liabilities can be imposed to the third parties, in order to keep confi-
dentiality.

Oberman states that in their mediation agreement the parties can indicate those consultants from
whom they get information, advice and assistance. After referring to the third persons’ responsibilities
in the mediation contract, the disclosure or transfer of the information will be understood as a violati-
on of the contract.”

4. Limitations to the Confidentiality Principle

In mediation the issue of the limits of confidentiality privileges was always open for debates.” Com-
plete confidentiality is good in theory, but in practice there is no such guarantee.® The commentators con-
stantly argue that the mentioned principle should not have absolute nature and should exist in order to cre-
ate public accountability’ . This would allow mediation to earn public trust 5 Valid exceptions are pos-
sible, however, this should be clearly established by the court practice or legislation.’

As all other general rules, the privilege of confidentiality also has exceptions. This is important to
encourage the use of mediation.® Without exceptions to the “blanket” rule, there is no safe-guard protecting
for the mediator or the parties or even the innocent third persons such as children in family law mediati-
ons.” Furthermore, the scope of confidentiality should not consider an absolute protection or absolute publi-
city;'* but rather important is to find balance between protection and publicity."'

There are a number of uncertainties in UMA and Model Standards of Conduct for Mediators."* Na-
mely, it is not quite clear which laws, rules or standards shall the mediator use in the USA. The states regu-

! Hardy S., Rundle O., Mediation for Lawyers, CCH Australia Limited, Printed in Australia, 2010, 179. Kuester E.
L., Confidentiality in Mediation: A Trial of Broken Promises, Vol. 16, No. 2, Hamline Journal of Public Law &
Policy, 1994-1995, 578, <http://heinonline.org/HOL/Page?handle=hein.journals/ hplp16&div=23&collection=
journals&set as_cursor=clear>.

Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 561, <http://heinonline.org/HOL/Page?handle=hein.journals/ohjdpr27&div=
22&collection=journals&set _as_cursor=clear>.

Rosenberg J. P., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State
Journal on Dispute Resolution, Vol. 10, No.l, 1994, 161, <http://heinonline.org/HOL/Page? handle=
hein.journals/ohjdpr10&div=3&collection=journals&set as_cursor=0&men_tab=srchresults&terms=Keeping|the
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Deleissegues C., Mediation Confidentiality: Has it Gone too Far? , University of La Verne Law Review, Vol. 33,
Issue 1, 2011, 126, <http://heinonline.org/HOL/Page?handle=hein.journals/jjuvl33&div=9&collection=journals
&set_as_cursor=clear>.
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Macturk H. C., Confidentiality in Mediation: The Best Protection has Exceptions, American Journal of Trial
Advocacy, Vol. 19, Issue 2, 1995, 426, <http://heinonline.org/HOL/Page?handle=hein.journals/amjtrad
19&div=25&collection=journals&set as_cursor=clear#431>.

° Ibid.
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late these issues differently. Such approach hampers the determination of exceptions in confidentiality, es-
pecially when the issue concerns Multi-state lawsuits." Even if such a circumstance takes place in one of
the states, the exceptions to the confidentiality are not always clear and do not cover the issues in the way
the mediators would like to.” The Georgian legislation lacks the regulation of determination of exceptions.

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters,namely, its clause 7(2) provides the exceptions in
the limitations of confidentiality. The named clause enables the member states to enter into force stricter ru-
les in order to better secure the confidentiality.” With regard to the liability of confidentiality we should
mention that the exceptions are rather unknown to the countries of Civil law, however, they are familiar to
the English law.*

Many statutes concerning confidentiality consider possibility for the court to override the mentioned
principle.’

In Texas, the statute widely protects confidentiality and provides for a few narrow exceptions.’

4.1. Agreement between the Mediation Parties and the Party’s Acceptance regarding
the Waive of Confidentiality

The parties of mediation benefit from the right of privacy’; they themselves make choice among the
benefits and risks of publicity and confidentiality of the information.®

Almost in all cases, the parties can agree upon confidentiality or refuse it. However, these issues are
somewhat unclear and may cause a number of questions regarding: Who has to give his consent, whether
the consent should be clearly expressed or it may be just meant?

The agreement to waive confidentiality shall be drawn up in writing and signed by the parties. Thus,
the parties agree that the information regarding the mediation process may be used as anevidence. Here we
should mention that the exclusion of confidentiality can be directed to one specific objective and not a wai-
ver applied to all purposes (Liberty Funding Pty Ltd v Phoenix Capital Ltd (2005) 218 ALR 238).°

According to Clause 6 (1) (b) of National Mediator Accreditation Practice Standards" the mediator
shall not voluntarily disclose the information to any person who is not a party to the mediation, unless the
mediation participant parties give consent.'' Directive 2008/52/EC of the European Parliament and of the
Council of 21 May 2008 on Certain Aspects of Mediation in Civil and Commercial Matters, namely, its cla-
use 7(1) furnishes the parties with the opportunity to limit or exclude the liability of confidentiality. They

1
2
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can liberate the mediator’s liability of confidentiality and declare the documents drawn up during the medi-
ation as non-confidential documents. However, in this case such a general agreement granting to a mediator
the right to act as a witness does not allow the latter to disclose the information expressed by the party du-
ring the caucus. This circumstance arises from the nature of the caucus. Therefore, the parties shall directly
indicate in the agreement that they allow the mediator to disclose the information gained at the caucus.' to
the principle of freedom of contract, the Directive does not limit the parties’ freedom by the civil and com-
mercial law. The mentioned principles are valid in the European context too.>

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on Certain
Aspects of Mediation in Civil and Commercial Matters, namely, its clause 7(2) grants the member states
with the right to etsablish stricter rules with regard to confidentiality. In this context it would be interesting
to have a look at the Austrian legislation. The Austrian legislation does not allow the parties to exclude the
liability of confidentiality, because the latter is understood as an absolute principle. Such approach can be
viewed as the limitation of the parties’ autonomous decision and, therefore, the need for amending it is fre-
quently expressed in literature.” As for the USA, some states consider the parties’ right to refuse confiden-
tiality on the basis of mutual consent, whereas some states (e.g. Alaska, Georgia, Hawaii, Kentucky, Mar-
yland, Massachusets, Missouri, Montana, New Hampshire, New York, North Carolinea, Oklahoma, Pen-
nsylvania, Rhode Island, Tenneesee, Wisconsin) do not consider such provision.*

The states that do not consider the parties’ right to refuse confidentiality, oblige the parties not to
disclose in future litigation the information exchanged during the mediation and, consequently, they are not
encouraged to go to the court.” But, the legislative acts consider differently who has the right of privilege:
the mediator, the parties or the process itself. If the privilege holders are not established, it will be difficult
to determine who can waive it. Thus, it remains unclear whether mediator can refer to the privilege when
the parties to the mediation have waived confidentiality.® With this regard, the USA Symposium conclusi-
ons and recommendations about the regulation of confidentiality are interesting. Even the written consent
of the parties does not entitle the mediator or mediation program’ to disclose the information. Therefore,
the mediator and the mediation program are entitled to refuse the disclosure of information even when they

Henke E.M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of solutions
offered in the Mediation Directive and the Model Law on Conciliation with the examination of the actual
situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31-32; Austria
regulates otherwise, see: Henke E.M., Confidentiality in the Model Law and the European Mediation Directive,
A comparison of solutions offered in the Mediation Directive and the Model Law on Conciliation with the
examination of the actual situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag,
2011, 34; Confidentiality according to the Austrian Legislation is considered as the mediator’s absolute
obligation referred in: Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford
University Press,2012, 12.

> Ibid, 32.

Henke E. M., Confidentiality in the Model Law and the European Mediation Directive, A comparison of
solutions offered in the Mediation Directive and the Model Law on Conciliation with the examination of the
actual situation in selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 34;
Confidentiality according to the Austrian Legislation is considered as the mediator’s absolute obligation referred
in: Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press,
2012, 12.

Oberman S., Confidentiality in Mediation: An Application of the Right to Privacy, Ohio State Journal on Dispute
Resolution, Vol. 27, No. 3, 2012, 549, 47 footnote, <http://heinonline.org/HOL/Page?handle=hein.journals/
ohjdpr27&div=22&collection=journals&set as_cursor=clear>.

> Ibid, 548-549.
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div=22&collection=journals&set_as_cursor=clear>; It is clearly established in Florida Legislation, that parties
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are entitled to do so by the parties. However, this view was not accepted. Some participants of the symposi-
um stressed that the mediation was directed to the parties and the privilege of confidentility served their in-
terests.

Besides, this relation is similar to the lawyer-client relation, and upon the client’s acceptance the
lawyer is entitled to disclose the confidential information." The final position of the symposium does not
fully prohibit the disclosure of confidential information by the mediator or the mediation program. If the
mediator or the representative of the mediation program agree so, and if, at the same time, the parties’ con-
sent is present, then the confidential information can be disclosed.” However, the other participants of the
symposium focused on the principle of the mediator’s neutrality. In order to maintain this principle, it is
important that the mediator does not disclose the confidential information even when s/he has the parties’
consent.’

Paragraphs 1 and 2 of CPCG clause 187° consider the parties’ opportunity to change the confidentia-
lity issue and regulate it according to their needs.* The Estonian legislation has asimilar regulation, when
the mediator is entitled to disclose the confidential information whenever the written consent is given by
the parties or by the authorised representatives of the parties.’

The UMA regulation is rather vague regarding the role of non-party participant with regard to wai-
ving the confidentiality privilege. According to the Act, the privilege may be waived by consent of all parti-
es to the mediation. It is somewhat unclear, whether a non-party participant is also considered in this case.
According to Tomeo’s view, there should not exist such right for the third persons logically.®

4.2. Public Policy as an Exception of Confidentiality Protection

Public Policy’ means the parties’ autonomy to regulate their relations through the contract but, at the
same time, they shall refer to the public law and keep confidentiality by considering the interests of the ot-
her person.8

The notion of public order is unclear and it can create a threat to confidentiality in mediation’. For
example, public policy is when there is a threat to the minor’s'® physical or psychological integrity."'
Corns provides an example that whenever there is a threat to someone’s life or health, or a threat of pollu-
tion, in such cases we have the limitations in favor of public policy. 12

Hyman J. M., The Model Mediator Confidentiality Rule: A Commentary, Seton Hall Legislation Journal, Vol.
12, No. 1, 1988, 34, <http://heinonline.org/HOL/Page?handle=hein.journals/sethlegjl2&div=3&collection
=journals&set_as_cursor=clear>.
1bid, 35.
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CPCG, 187°, (parts 1 and 2), LHG, 1106-IS, 14.11.1997, [LHG, 6550-rs, 20.12.2011].
Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 88.
Tomeo D. G., Be Careful What You Say: One Court's Look at Confidentiality Under the Uniform Mediation Act,
Seton Hall Legislative Journal, Vol. 31:1, 2006, 75, <http://www.lowenstein.com/files/Publication/ c81abe49-
£222-4826-9493-0eedc59fda33/Presentation/PublicationAttachment/ffed09f1-2b09-4102-88be-
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Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University
Press, 012, 24.
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Chief), Black’s Law Dictionary, Third Pocket Edition, Thomson West, USA, 2006, 457.
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The doctrine parens patriae' entitles the state to decide what is best for children, when the petition is
submitted with regard to custody or visitation® or regarding both.> Clause 7 of the Lithuanian Law on Medi-
ation, public interest is one of the exceptions, which covers a child’s interests and the prevention of harm to
person’s life and health.* According to the Romanian legislation, the liabilities provided by the law with re-
gard to the mediator can be terminated if there is a threat to the child’s development or education from one
of the parties to the mediation.” Clause 27, (1), (b) of Malta Mediation Act together with the child’s inte-
rests refers to the threat that can be imposed to the physical and mental unity of a person.’

The literature itself provides the view that the only evident case when the exception with regard to
confidentiality shall take place is the imminent harm’ of crime. For example, the statements about the crime
and against public policy, or, when the mediator possesses the information about the crime in progress or
about intention to commit crime in future.® According to UMA, communication confidentiality is limited
when the crime preparation is intended, or to cover the criminal offence which is in progress at the given
moment.” “If a mediation is being used to further criminal conduct, a mediator should take appropriate
steps including, and if necessary postponing, withdrawing from or terminating the mediation™"

One of the grounds for limitation according to the Spanish legislation is the justified order issued by
the criminal court.'’ There is a similar provision in the Estonian legislation which provides that the media-
tor is entitled to disclose the confidential information to the investigation bodies if he has received order
from the court."

In the USA the legislation regulating the mediation considers rather strict limitations; namely, the
mediator shall not address the court with regard to the mediation process. However, the mediator’s privile-
ge will not be taken into account if the USA Patriot Act’s"?
gislation of the state of Colorado, the communication is secured except when the safety of a juvenile, under
the age of 18 is threatened."

competence14 is present. According to the le-

Parens patriae — 2. the state regarded as a sovereign; the state in its capacity as a provider of protection to those
unable to care for themselves, Garner B. A., (Editor in Chief), Black’s Law Dictionary, 9" ed., Thomson West,
USA, 2009, 1221.
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4.3. Annulment of the Mediation Agreement

One of the important issues refers to the form of the mediation agreement to be drafted at the end of the
mediation process. In the agreement regarding the mediation of the dispute of the case Brown v Rice and Patel
(and ADR Group) it was directly indicated that the contract would not have the obligatory power if it had not be-
en drafted in writing and signed by the parties or by the authorized representatives of the parties. The parties ag-
reed over the phone and they did not made the agreement in the form provided by the contract. The court assu-
med it was responsible to determine whether there was an agreement between the parties. Deason mentions that
the authenticity of the agreement cannot be determined without considering the mediation process in detail ”
Consequently, whenever the issue concerns the authenticity of the agreement, the legislation should regulate the
court’s opportunity to evaluate whether the specific agreement is abolished.

4.4. Enforcement of the Mediation Agreement

One of the key aspects of confidentiality in mediation is the rules used in the enforcement of the me-
diation agreement.’ Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008
on Certain Aspects of Mediation in Civil and Commercial Matters considers the limitation of confidentia-
lity if the latter is aimed for the enforcement and implementation of the mediation agreement.” However,
the Estonian legislation unlike the legislations of the other member states does not oblige the mediator to
disclose the confidential information with the aim to enforce or implement the mediation agreement.’

Georgian legislation does not regulate this very important issue either.

4.5. Mediator’s and Lawyer’s Misconduct

The principle of confidentiality in mediation complicates the parties’ position to assert the miscon-
duct® of the mediator or the lawyer. Nevertheless, the courts accept the evidence of such information if seri-
ous offence takes place.” It would be unfair if a mediator or a mediation program was sued and afterwards,
the relevant information was covered due to the privilege.®

4.6. Research of Mediation Institute

The general regulation of confidentiality may impede the research. For research purposes it is impor-
tant to attend the mediation process and study the nature of the parties, mediators, the process and methodo-
logy and determine the outcomes.’
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cfm?abstract id=270349>,[05.07.2013].
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actual situation in the selected Civil and Common Law Countries, Master’s Thesis, GRIN Verlag, 2011, 31.
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Different legislative acts establish the limits to confidentiality for research and statistics purposes,
provided that the personal information is secured. Clause 6,(1),(a), of National Mediator Accreditation
Practice Standards considers that the mediator shall not disclose the information voluntarily to a person
who is not a party to the mediation, except for non-identification information that is necessary for research
or educational purposes.'

4.7. Other Exceptions of Confidentiality Considered by the Foreign Legislations

Besides the above mentioned exceptions, the legislations of foreign countries consider different gro-
unds for the limitation of confidentiality.

In the Estonian legislation the exception states that the court may fire the mediator for other good re-
asons.” Such general notion requires the evaluation from the court and therefore is the court’s discretion.
However, so far, there is no court practice with this regard to determine what circumstances are meant un-
der this term and how this could be assessed and defined.’

The model standards of the mediator’s code of conduct provide that confidentiality is limited with
regard to the following issue: the mediator is entitled to declare whether the parties have participated in the
process and whether they have achieved an agreement.* Moreover, the same code of conduct determines
that the mediator shall make a right decision and protect the parties’ reasonable expectations with regard to
confidentiality”.

5. Guarantees of Maintaining the Principle of Confidentiality

With regard to the determination of the relevant legislative frame of confidentiality there is no com-
mon position so far.’ The French legislation provides different mechanisms to satisfy the fundamental requ-
irements of confidentiality.” Besides, in the USA the courts created mediation privileges to secure the infor-
mation disclosure.® The USA has opportunity to choose absolute, qualified or limited privileges.” The co-
urts prefer a qualified privilege that excludes using evidences only when the benefit exceeds the need of
testimony in a specific case.'”

With the purpose of maintaining confidentiality, it is important to establish correct formulations at
the legislative level. Many legislative acts do not reflect the definition of the mediation process and, conse-
quently, the terms, such as: “mediation” and “resolution process~ are used, or the information scope is limi-
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ted and the term “during” or “process” is indicated, or if such process was attended by a mediator.' In some
states the communication conducted during the mediation is not fully secured and includes only verbal or
written communication, or the confidentiality is applied only to the dispute subject matter and not applied
to all types of information exchanged during the process. Similar regulations implicate the examples of ir-
relevant security.”

In order to avoid the problems related to the principle of confidentiality, according to Golan’s views,
the following should take place:

1. Clear definition of the rules. The borders of confidentiality and exception should be indicated.
Such rules should be drawn up in writing and signed by the parties or by their lawyers.

2. The scope of the confidentiality should not be defined generally, besides the contract shall not in-
clude the general rules.

3. Two types of confidentiality should be reflected. First, what information the parties will disclose
outside the mediation process, and second — disclosure of information at the caucus.’

Dillard refers with regard to the Act of Alternative Dispute Resolution® that the practitioners and
commenters should quit the approach of “wait and see” in relation with the changes and amendments to the
clause about confidentiality.’

5.1. Institute of Inadmissible Evidences as a Guarantee to Secure Confidentiality

One of the important topics with regard to the confidentiality principle is the creation of the relevant
guarantees. When the mediation is unsuccessful and the parties fail to achieve an agreement, it is necessary
to have the legislative provision stipulating that all documents and information (including any information
gained from non-verbal communication) are confidential and will be treated as inadmissible evidences in
future court trials, arbitral proceedings or other methods of dispute resolution.

The rule of inadmissible evidences in the general law considers that in dispute resolution through the
court the parties cannot present the information gained through the mediation process as an evidence (Field
v Commissioner fro Railways for NSW (NSW) 199 CIR 285). The legal acts of different countries consider
the clauses related to confidentiality that refer to the statements and actions which was made during the me-
diation process.6

The Estonian legislation protects confidentiality through procedural measures and the mediator can-
not be obliged to witness with regard to mediation.” The Luxemburg legislation provides that the mediator
cannot be invited as a witness to the court with regard to the information that s/he had been informed du-
ring the mediation process.® A similar regulation is provided by the Georgian legislation’. Clause 141 (d) of
CPCG provides that the mediator cannot be interviewed as a witness of the circumstances that became
known to him during performing the mediator’s duties."
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As for the court-based mediation, according to Clause 104 (1') of CPCG the court shall not admit the
information and documents disclosed by the confidentiality condition, unless the parties have agreed other-
wise.! The mentioned provision does not consider the inadmission of the evidences used in other types of
mediation.’

At the same time, the legislator gives the additional reference to the circumstances where the mentio-
ned rule does not work:

= If the information or the document is presented by the party which has disclosed it;

= [f the information or/and the document were possessed by the other party or s/he obtained it thro-

ugh other legal means and submitted to the court.’

The risk of breaching the confidentiality prohibits the mediator’s participation in the further court
proceedings of the same case. For example, in the case of The Duke Group Ltd (in lip) v Imaain Investment
Ltd & Ors [2003] SASC 272, the judge acted as a mediator 9 years prior to the court proceedings of the sa-
me case. Consequently, based on the public interest, the judge disqualified* himself from the examination
of the case.’

The Estonian legislation prohibits the mediator to act as a representative of one of the parties in the
litigation of the same dispute.® According to the Georgian legislation, and namely, according to Clause 31
(1) (e) of CPCG, one of the grounds for the judicial disqualification of a judge is the performance of the lat-
ter as a mediator in the presented case.” With this regard, the Georgian legislation considers the measures of
protection from the key risks. At the litigation processes the parties cannot be represented by a person who
had performed the mediator’s duties in the same dispute resolution.®

The Polish legislation, and namely Clause 183* (3) of its Civil Proceedings Code provides that the
former mediator cannot represent any of the parties neither at court nor in the arbitral tribunal. Such provi-
sion refers that the mentioned testimony cannot be considered in final decision making.” The legislation in
force in Great Britain considers the general rule of protection of confidentiality of the statements made du-
ring the process. "’

Moreover, we should mention that in Austria the sufficiently registered mediator is entitled not to
testify with regard to the criminal case.'

According to the Criminal Procedure Code of Georgia, the court can release a notary or a public ser-
vant if they have assumed the liability not to disclose the source and content of the obtained information.'*
As a result, during the medical, notary and tax mediations the disputing parties have a certain guarantee that
the information provided by them will not be disclosed.

Besides, the legislator additionally gives the court the opportunity to release the witness from the
duty if a person is hired with the condition not to disclose a commercial or bank secret.'

! CPCG, clause 104 (1"), LHG,1106-IS, 14.11.1997, [Edition amendment:LHG, 5550-RS, 20.12.2011].

For example, in notary, medical and tax mediation, the legislator does not provide similar security upon the information
used and presented by the parties.

CPCG, clause 104 (1%), LHG,1106-IS, 14.11.1997, [Edition amendment:LHG, 5550-RS, 20.12.2011].

Disqualify.

Hardy S., Rundle O., Mediation for Lawyers, Printed in Australia, CCH Australia Limited, 2010, 178.

Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Great Britain, Oxford University Press, 2012, 88.
CPCG, clause 31 (1), (d), CPCG, clause 104 (1?), LHG,1106-IS, 14.11.1997, [Edition amendment: LHG, 5550-RS,

N o v R W

20.12.2011]..

8 CPCG, clause 94 (1‘), CPCG, clause 104 (12), LHG,1106-IS, 14.11.1997, [Edition amendment:LHG, 5550-RS,
20.12.2011].

? Palo G. D., Trevor M. B. (eds.), EU Mediation Law and Practice, Printed in Great Britain, Oxford University Press,
2012, 259.

" Burnley R., Lascelles G. Mediator Confidentiality — Conduct and Communications, 1, <http:/www.
cedr.com/library/articles/Mediator confidentiality SJBerwin.pdf>, [05.07.2013].

11 .
Ibid, 13.

2 Criminal Procedure Code of Georgia, clause 50,. LHG, 1772-IIS, 09.10.2009, [Edition amendment:LHG, 3616-RS,
24.09.2010].

5 Criminal Procedure Code of Georgia, clause 50,. LHG, 1772-1IS, 09.10.2009, [Edition amendment:LHG, 3616-
RS, 24.09.2010].

64



However, the extent of definition of the latter and whether it applies to mediators depends on the
practices.

5.2. Mediation Agreement and the Clause of Confidentiality

The most convenient tool to keep the confidentiality of communication conducted during the media-
tion process is the agreement between the parties and the mediator. By means of such agreement the parties
can specifically determine that none of the proposals, promises, activities, and statements made either in
writing or verbally will be used as evidences in the future including the dispute cases.' However, this agree-
ment does not bind the third parties with the liability to keep confidentiality. Therefore, the agreement pro-
vides inadequate protection of confidentiality.” Consequently, if there is no legislative provision stipulating
the issue, the statement about the third persons’ liabilities should be mentioned in the agreement and dully
signed.

The agreement may regulate the responsibility of the person breaching the confidentiality principle;
it should also indicate the amount of reimbursable losses as well as other costs related to the enforcement.’

5.3. The Mediator’s Role in Keeping the Principle of Confidentiality

The ethic rules are one of the means of protecting confidentiality. According to the California rules
the mediator shall constantly follow the legislation regarding confidentiality.” Hereby, we should mention
that the mediators shall be aware of and inform the parties about the regulation of conﬁdentiality.6 The me-
diator shall know what issues he is responsible for and what issues he is authorized to notify the relevant
bodies regarding the confidential information.’

With regards to the protection of confidentiality the first step would be that the parties have to know
what it means and what it covers,® as well as, what the nature of confidentiality is.” The majority of USA
courts consider one of the main ethic liabilities of the mediator to inform the parties regarding the confiden-
tiality.'” In case of the compulsory mediation, according to the legislation of Ontario, a mediator is respon-
sible to reflect certain conditions in the agreement. In particular, one of the conditions that should be indi-
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cated is that communication during the mediation process is confidential." When offering mediation, the
court-certified mediators” are liable to explain to the parties the options of keeping and waiving confidenti-
ality and refusing the confidentiality, as well as determining the parties’ interests and ensuring fairness.’
With regard to the explanation of confidentiality, the mediator shall: 1) provide the parties with the infor-
mation about the legal regulations, 2) ensure information of the parties, 3) responsible to determine that the
parties have the opportunity to make the decision based on their best interests.” According to the legislation
of Ontario, the mediator, before commencing the mediation, shall ensure that the parties have sufficient un-
derstanding of the nature of the mediation process.’

The Malta Mediation Act and, namely, its Clause 5 (j) makes the mediator liable to keep confidentia-
lity during the mediation process. The Code of Conduct of the mediator also considers the mediator’s res-
ponsibility to: ensure that the parties conduct the agreement in writing, where they reflect their will not to
disclose the mentioned information in the court in the future. The mediator is responsible to make the parti-
es understand the above described prohibition.®

According to the legislation of Romania, the mediator is responsible to inform the parties about the
confidentiality and the limitations thereto before they conduct the agreement about their dispute settlement
through mediation. It is the mediator’s ethical and legal responsibility to explain everything to the parties
and ensure that the latter understand it correctly.’

The Polish legislation together with the party’s liability of confidentiality provides that the informa-
tion shall not be used by the mediator for his/her own purposes, unless the parties have agreed otherwise.®

Clause 26 ,(1), (2), of the Hungarian Mediation Act provides that the mediator is obliged to keep all
mediation related information. It additionally states that this liability of the mediator is continued after the
mediation process ends.’

5.4. Responsibility for Breaching Confidentiality

In order to protect confidentiality, it is important to have legally stated responsibilities for the parti-
es, for the mediator or for any third person in mediation.

The congress adopted the legislation that criminalizes the disclosure of information through civil and
criminal responsibilities for those who breach the public trust by disclosing confidential information gathe-
red for government statistical purposes. '

The Portuguese legislation does not consider the sanctions regarding the breach of liability of confi-
dentiality (both during and after mediation).' In Paranzino case the disclosure of the offered conditions ca-
used the sanctions.’
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The gap found in the Texas Alternative Dispute Resolution Act relates to the absence of the relevant
sanctions for the breach of the confidentiality provision.> As for the Georgian legislation, the mentioned is-
sues need to be regulated .

5.4.1. Breach of Confidentiality Liability by the Mediation Party

The Bulgarian legislation does not consider special sanctions for breaching the liability of confiden-
tiality. Instead, the parties and lawyers, as well as the mediators sign the agreement about mediation, which
includes the clause setting forth the mediation conditions. If the agreement is breached the contractual res-
ponsibility arises with regard to the reimbursement of loses/remedies. The party will have to prove the los-
ses only by means of general rules.*

The breach of the confidentiality clause causes the party’s right to require the compensation of losses
according to the Belgian legislation.

It is interesting that according to the Danish legislation the parties are not liable to provide true infor-
mation during mediation and nobody is entitled to punish the party for submitting false information.’

In the cases of Paranzino v. Barnett Bank, 690 So. 2d 725 (Fla. Dist. Ct. App. 1997) and Bernard v.
Galen Group, 901 F. Supp. 778 (S.D.N.Y.1995) - the parties had been fined for breaching confidentiality
within the frames of the court-based mediation. ” In Bernard’s case the confidential information was sub-
mitted to the judge, however, it did not become publicly available in any form.®

5.4.2. Breaching of Confidentiality by the Mediator

There are different attitudes developed by different countries with regard to the cases when confi-
dentiality is breached by the mediator.

In Czech Republic the breach of confidentiality by the mediator is considered as an administrative
offence’.'® A stricter regulation is set forth in the Austrian legislation which provides that if the mediator
breaches the liability of confidentiality, he will be subjected to the criminal responsibility."'

Georgian legislation does not consider any special regulation with this regard.

6. Conclusion

The outcomes of the research described in the present article can be reflected in the following re-
commendations:

e The legislation should provide a wider definition of mediation; namely, it should include the peri-
od that starts from the parties’ preliminary agreement to settle their dispute through mediation and ends
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with the final communication with the party or mediator with regard to the mediation subject matter. The
definition of the mediation process should be reflected in the relevant regulative act for each case.

¢ Besides, the notion of communication conducted during the mediation process should be defined.
The communication conducted with the party as well as with the mediator (both verbal and non-verbal)
should be the subject of confidentiality. For more specification, it would be good to note that such commu-
nications are not limited to mediation sessions and include information provided in any circumstance.

¢ Confidentiality shall be applied to the documents drawn up or submitted during the mediation pro-
cess, no matter whether they relate to the dispute subject matter or not.

¢ Based on the trust to the mediation the party can additionally provide a document that is not related
to the dispute subject-matter, therefore, the interests of the fair participant should be protected to the maxi-
mum extent and the legislator shall also offer the sufficient protection to him. In order to avoid different in-
terpretations of definitions in practice, it is necessary that the mentioned provision, and namely applying
protection to any kind of the documents, should be clearly reflected in the legislative act.

e Georgian legislation does not consider the code of conduct of a mediator; this can be understood as
one of the flaws in protection of confidentiality. It is necessary to take into account the experience of fore-
ign countries and develop the code of conduct. Desirably, the code of conduct regulates the mediator’s lia-
bility to inform the parties prior to the mediation fully about the confidentiality in the mediation process,
and about its limitations and guarantees and draft relevant documents related to the provided information.
As a result, the parties will have an idea about confidentiality matters and limitations thereto.

e [t is important to determine the responsibilities of the third person of mediation at the legislative
level. The third persons can be divided into two groups: the third persons participating (non-party partici-
pant) in the mediation process and the third persons who did not take part in the mediation process. As the
Georgian legislation does not apply the responsibility for confidentiality to such third persons, it would be
reasonable if the mediation parties regulated these relations through separate agreements. However, becau-
se of the lack of knowledge by the parties or lack of experience by the mediator, the confidentiality agree-
ment may not be conducted with the mediation participant persons. Consequently, their liability of confi-
dentiality with regards to the mediation-related information should be reflected at the legislative level in or-
der to offer more guarantees to the mediation parties. As for the third persons not taking part in the mediati-
on process, if by any chance they come across with the mediation-related information, it is absolutely ne-
cessary for them to be bound with the liability not to transfer that information, document, or material to
another person but submit it to the relevant authority. On the other hand, the legislation should determine
the relevant authority to which such documents shall be submitted. Moreover, it would be reasonable if the
relevant competent body or an administrative body had a certain authority to address the third person with
regard to the prohibition of dissemination of the confidential information prior to informing the parties abo-
ut the issue.

e Determination of the exceptions of confidentiality is one of the important topics and has been left
open so far. As Macturk mentions, the exceptions support the application of mediation." According to Dea-
son’s view, it is necessary to find the balance between confidentiality and publicity.” The parties’ agree-
ment or their consent represents one of the limitations of confidentiality and is reflected in the Georgian le-
gislation too. Also, it is important to provide a legislative definition of the mandatory form of the mentio-
ned agreement or consent. In case if the parties agree, or a party agrees that confidentiality shall not be ap-
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plied to the information submitted during the caucus, such condition should be specifically reflected in the
relevant agreement. Following the confidential nature of the private meetings, it would be better if such no-
te was established by the law as a compulsory element of the agreement or consent. According to the Belgi-
an legislation, one of the types of limitation is a public order, however, it is provided in literature that such
an unclear term constitutes a threat to confidentiality." Consequently, it would be better to set limitations in
favor of investigations of the offensive cases, rather than to introduce unclear terminology enabling a wider
interpretation from the judge’s side. The exception of liability of confidentiality shall apply to the determi-
nation of authenticity of the agreement reached through the mediation process, because it may not entail the
person’s liabilities. The other exception to be necessarily imposed refers to the goals of enforcement and
implementation of the agreement achieved through the mediation process. For the purposes of implementa-
tion of the parties’ agreement some kind of information may become necessary. Consequently, such an ex-
ception should also be considered at the legislative level. As for the research of mediation institute, and
considering that mediation is a novelty for the Georgian legislative sphere, it is foreseen necessary to start
the research of the performance of and the proceedings done by this institute immediately after launching
the court-based mediation institute. This would be another reason for establishing of the mentioned limits.

e The Georgian regulations in force with regard to the protection of the confidentiality principle are
rather precise compared to the above described issues of mediation. However, the following circumstances
shall be taken into account, namely: the dispute can be further transferred to the other instrument of dispute
resolution; therefore, just establishing the inadmissible evidences by the court cannot satisfy the parties’ ex-
pectations toward confidentiality. One of the ways of protection would be the introduction of certain sancti-
ons for breaching the confidentiality liabilities by the mediator and third persons. There are different appro-
aches to the sanctions towards a mediator, in the Czech Republic it is deemed as an administrative offence,
whereas in Austria, it is recognized as a criminal offence. It is important for the Georgian legislation to sti-
pulate the relevant sanctions with this regard.

And, suitable amendments to the issues related to confidentiality shall be made based upon the natu-
re of the institute of mediation.

! Palo G.D., Trevor M.B. (eds.), EU Mediation Law and Practice, Great Britain, 2012, 24.
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PELAGIA MAKHAURI, BEKA KHITIRI

DIVORCE MEDIATION

1. Divorce Mediation in Georgia

Amendments made to Georgian legislation in 2011 resulted in the creation of legislative base for
effective mediation. Nevertheless, divorce mediation is not at all mentioned in Georgian legislation;
instead, it stipulates the resolution of “domestic disputes” via a mediator, thus allocating it to the field of
domestic mediation. As far as domestic mediation encompasses the issues arising from divorce suits,' it
means that divorce mediation is definitely furnished with a legislative base through Georgian legislation
even without the direct reference to it. Unfortunately, so far, Georgian legislation does not contain laws
regulating divorce mediation other than the above-mentioned measure. The clauses regulating judicial
mediation do not indicate who shall play a role of divorce mediator and what professional qualifications
should one meet to ensure the protection of divorcing parties and their children’s rights to the maximum
extent possible.

Considering the rapid growth of divorce rate in Georgia that has substantially increased during the
last decade,” it becomes obvious that there exists a large free space for implementing divorce mediation
procedures, and, therefore the field of divorce mediation maintains the high quality of relevance. Moreover,
it shows the necessity of improved legal regulation of divorce mediation tool. In order to adopt the most
effective regulation, it is necessary to take into account the international practice. Most important is to
focus on the problems outlined by international practice, such as: the role of a mediator in divorce
mediation; children in the mediation process; divorce mediation in domestic violence cases.

2. Divorce Mediation in International Practice

Divorce mediation does not represent a tool to maintain family relations. It exists to ease the process
of separation of spouses, where a mediator helps the mediation parties to solve the issues such as: parental
duties, property division, etc. The participants of divorce mediation process are a mediator and spouses.
Such a process usually takes place before or after a divorce. The mediator is responsible for conducting a
conciliatory process, whereas the decision is taken by the mediation parties themselves”.

According to the studies, the couples addressing the mediation services for their divorce cases have a
higher satisfaction rate with the outcomes, than those suing divorce cases to court.® At the same time, the
mediation process is rather cost-effective compared to the court charges’. It should also be mentioned that
the spouses address the divorce mediator when they are severely affected by emotions. In such situations
the negotiation process and the right strategy chosen by a mediator would be rather effective than the
judicial assessment of spouses’ positions during the court trials.’

Casals M. M., Divorce Mediation in Europe, An Introductory Outline - Electronic Journal of Comparative Law,
Vol. 9.2, 2, , Girona, 2005, 1-2.
National Statistics Office of Georgia — Statistical Data on Divorce Rate (2001-2011) — according to these data, in
2001 there were 1087 divorce cases in Georgia, while in 2011 there were 5850 cases, <http://www.-
geostat.ge/?action=page&p_id=169&lang=geo>.
3 Kruk E., Mediation and Conflict Resolution in Social Work and Human Service, Chicago, 1997, 37-38.
Shaw L. A., Divorce Mediation Outcome Research: A Meta-Analysis — Conflict Resolution Quarterly Vol. 27,
no. 4, 2010, 447, <http://www.mediate.com/ccr/docs/Divorce%20Mediation%200utcome%20Research%20A%-
; 20Meta-Analysis%20by%20L.A.%20Shaw.pdf>.

Ibid.
Kruk E. , Mediation and Conflict Resolution in Social Work and Human Service, Chicago, 1997, 39.
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Nevertheless, the divorce mediation process could be irrelevant with domestic violation cases.' The
mediators and women advocates agree that in certain cases involving violence it is irrelevant to employ
mediation services. However, some of them believe that mediation is the best way to solve even such
problems, if proper safety and security measures are taken.”

3. Mediator in the Process of Divorce Mediation

In 1984 the USA established Model Standards of Practice for Family and Divorce Mediation, defi-
ning the role of a mediator and the key principles of his/her duties. According to the mentioned standards, a
mediator, dealing with divorce and, generally, with family cases should meet some important requirements,
namely: s/he should have relevant knowledge in family law; hold enough information about children’s de-
velopment as well as about domestic violation and how the conflict between the parents affects a child; one
should have attended relevant training courses on mediation related issues.’

Before starting the mediation process, the mediator should introduce the main points of mediation to
the parties and assess the parties’ conciliation opportunities at the same time. The children’s interests sho-
uld not be neglected, on the contrary, they prevail through the process.”

The family mediator carries a responsibility for impartiality and confidentiality’. Any type of com-
munication between a party and the mediator should be treated confidentially in the same way as between a
patient and a doctor, or between a client and a lawyer, as while discussing the divorce cases the parties have
to talk about most private issues about themselves, about the spouses and children. Maintaining the princip-
les of confidentiality ensures freedom and sincerity of the parties during the mediation process. Model stan-
dards consider exceptions regarding the confidentiality obligation in certain cases; namely, the mediator
can inform the relevant authorities and bodies if he finds out that one of the process participants is planning
an act of suicide or violence. In such cases the public well-being prevails. The same exception from the
confidentiality duty is foreseen by the Uniform Mediation Act (UMA) adopted in the USA.°

4. Children in the Divorce Mediation Process

The first question asked by the parties in divorce cases is related to a child, and namely which parent
the child will stay with. Apart from the court proceedings, the mediation process does not ascertain which
parent the child will stay with and which parent the child will spend holidays with; which parent has to
support the child financially, etc. During the mediation process, the parties negotiate to agree on the so-
called “parenting plan”. According to such an agreement, they themselves define how the above mentioned
issues will be solved. The agreement generally includes legal custody and physical custody conditions.

Legal custody means that both parents have equal rights to bring up a child. More specifically, they
both have rights to take care of the child’s education and healthcare. Physical custody means the power of
controlling a child. By means of a “parenting plan” the parties may agree that in case of violation of the re-
ached agreement they will try to solve the dispute amicably and address mediation only after that. The par-
ties can also agree that the responsibilities upon the child will be taken only by an on-duty parent.”

, Pearson J., Divorce Mediation and Domestic Violence, Madison, 1997, 2.

1bid, 5.
The Symposium on Standards of Practice (ABA House of Delegates), Model Standards of Practice for Family
and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/media-
tion.authcheckdam.pdf>.
Y Ibid.
Burnley R., Lascelles G., Mediator Confidentiality, Conduct and Communications, 2004, 13,, <http://www.cedr.-
cony/library/articles/Mediator_confidentiality SJBerwin.pdf>.
The Symposium on Standards of Practice (ABA House of Delegates), Model Standards of Practice for Family
and Divorce Mediation, 2001, <http://www.americanbar.org/content/dam/aba/migrated/family/reports/media-
tion.authcheckdam.pdf>.
Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques and Applications, New
York, London, 2004, 144.
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Diverse ideas are developed regarding the question whether the children should participate in the di-
vorce mediation process or not. Some support the idea that children have the right to know what is going
on, as the separation of the parents puts them into a very uncertain situation. Participation in the mediation
process enables the children to get acquainted with the reasons of ongoing changes. Supporters of chil-
dren’s participation in the mediation process outline that according to the UN Convention about the “Pro-
tection of Children’s Rights” a child has the right to statehis/her own opinion'. The child’s active participa-
tion during the divorce mediation process is foreseen as a logical step as the results of the process will be
finally reflected upon the child. However, it does not necessarily mean that children play a supportive role
in the process in favor of one of the parents. Involving children in the process simplifies the mediator’s and
parties’ task to distribute parental duties and responsibilities between the spouses, as children can participa-
te in setting forth the agreement conditions — the mediation process prioritizes the children’s interests.

Despite the above arguments, a number of authors see the involvement of children in the divorce
mediation process as a non-advisable act; as divorce mediation is an emotional process, children can get
psychologically traumatized. Moreover, they indicate that children’s participation in the mediation process
always involves a risk of being won over by one of the parents.”

The issue of a child’s participation in the mediation process is differently approached in each specific
case. In order to get the child involved in the process, it is necessary to prepare him/her psychologically and,
at the same time, he/she should be of theage to be able to express his/her own opinion in a rational way.’

Children can be differently involved in the mediation process, for example: a) a mediator talks to a
child at an earlier stage of the process, to get information regarding his/her opinion, attitude or feelings. b) a
child can be periodically involved in the mediation process; c¢) a child can participate in the entire process
of mediation as an independent party; d) a child can be addressed at the end of the mediation process, when
the agreement is achieved, but the process is not completed yet; e) a child can be involved at the end of the
process in order to introduce the existing situation.”

When the mediator considers that the child’s participation in the mediation process is important, s/he
should agree upon the issue with both parents.

5. Divorce Mediation in Domestic Violation Cases

In order to conduct a successful mediation, two equal and independent parties should participate in
it. This task is especially difficult when the case refers to the divorce mediation where domestic violation
took place.

Domestic violence is often defined as an act of taking control of a spouse by another spouse by me-
ans of physical or psychological violence.’ Therefore, a person being under the partner’s control (especially
when such control lasts for a long time) will definitely be unable to engage oneself in equal negotiations
with him/her. ® Provided that the termination of relationships does not often mean the termination of violen-
ce — sometimes the latter lasts after the divorce too.’

Birnbaum R., The Voice of the Child in Separation/Divorce Mediation and Other Alternative Dispute Resolution
Processes: A Literature Review, 2009, 9,<http://www justice.gc.ca/eng/rp-pr/fl-1f/divorce/vesdm-pvem/pdf/-
vesdm-pvem.pdf>.

> Ibid, 13.

Folberg J., Milne L. A., Salem P., Divorce and Family Mediation: Models, Techniques, and Applications,New
York, London, 2004, 161.

Y Ibid.

Lowe E. A., Abrams D. N., Should We Mediate Cases Involving Domestic Violence? Oakland County Bar
Association Journal, 2011, 9,https://www.mediate.com/mediator/attachments/28913/DV%20Mediate-Abrams%o-
20Lowe.pdf>.

°  Ibid.

7 Harris-Short S., Miles J.,Family Law, Text, Cases, and Materials, New York, 2011, 209.
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It is also noteworthy that conducting the mediation process while the violation is still taking place,
gives an additional opportunity to the oppressor to redo the violence, as s/he gets precise information about
the victim’s location and psychological condition."

Apart from the above mentioned, a number of scientists believe that conducting divorce mediation
after domestic violence means a factual decriminalization of an act of such violence and may force the vic-
tim to conciliate with the oppressor”. Of course, such attitude is unacceptable and can be understood as a
reason for refusing the mediation.

Eventually, there should be mentioned an opinion according to which the mediators can be incapable
to recognize properly the signs of violence in some of the cases. Therefore, most likely they will not be able
to treat the victim and the oppressor adequately.

Notwithstanding the above mentioned, many specialists believe that such problems are met not only
in the mediation process, but also in court trials of divorce cases. They state that mediation is a useful pro-
cess even in the above described cases, because during the court trials and contests, the violence could ea-
sily escalate. Such escalation is absolutely impossible during the mediation process, as -mediation offers
the most secure methodology.4

6. Conclusion

Taking into consideration the above described topics, we can conclude that despite its multiple posi-
tive features, divorce mediation is rather far from its ideal state even in foreign practice. As a result, we
can see that the successful implementation of this tool in Georgian legislation requires a precise regulation
that would take into account all possible errors. Only a full consideration of foreign experience would enab-
le a proper regulation of divorce mediation through Georgian legislation. Such regulation would lead to a
better dispute resolution and, therefore, to the improvement of Georgian judiciary.

Barrett M. J., Bates M. C., The Role of Mediation in Divorce and Child Custody Disputes in which Domestic
Violence is Present: A Research Pathfinder, 2004, 3,<http:/pegasus.rutgers.edu/~rcrlj/articlespdf/Barrett-
Bates.pdf>.

> Ibid.

Pearson J., Mediating When Domestic Violence Is a Factor: Policies and Practices in Court Based Mediation
Programs, 1995, Wiley Periodicals, 320.

Newmark L., Domestic Violence and Empowerment in Custody and Visitation Cases, Madison, 1995, 321.
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9® 303900 gdoms bEANbggmymeals sganmomgdl®, benmm 23-9 30 Lachgmal NdHbzgmymazals
mmbobdogdgdl dmoegh, GmIgmos dofamswo sMbo 0dggzeo dpamdstgmdal dgddbss, Gma
3006y39@&0mgdals sebGmygds dgdmgdgma sbs Moo o6 gobogl.

5333060 doamds Jobomgdos Lobsdotmmm LobEgdobmgobss. dotmamas, LadoMmazgmmb Ladmds-
magm badmmgbm 3megdbob 198-5 dqbmo 539093L RoBmbomgomb badRgemal qd&Hnbggmymaol
mmbolbdogdgdabs, oyde dgoiogh g@adsl ,dg0dmgds aygmb® o sgfgmgg, dnbmal 39-3 bsbomom
3mbodsfmmggdl dgmdmoso dgbgomgdabedgdd bbgs mmbaldagdgdoz asdmoaygbmb, omgo odals
5(30090mmds 5MAbgdmAL. dgboadsdabow, o3 LadGmigbm  3obmbImgdmmdabmgalss adsababoas-
o9dgmo @@ NGo s 8ImIbyFsego Rsdmbomgamal gozgmgds Immbmgbal @ dHYB3gmymezals
mmbolbdogdgdabs, Moasb 5356 Jgbadmms bgma dgmdaemmlb 3Gm3gLbal gggd&nAmbab.
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693L LogoMme s y39mady 9539J@nMor absbammo Jobbolb dobsmBgzem.' sbommannmo om-
4855 303909390 LG™33ME3ol Inwdngdm 3o sGIGMOYl Mgamsednb®da(s.?

6930b3ngMn LosMmda@Magm Mgamsdgb@n, Mm3gmas sbgblb Labggdol Rsdmmgmosls 56 bm-
350 3mobogngszosl, Lomhgmol dONbggmymael mmbobdogdgdmsb dndstmmgdom, dga(zeglb
omddal, MM sGdnG Moyl dgydmoas godmaygbmb ol bENbggmymeal mmbabdngds, Gmdgmacs
35035m0obB0bgdmmo o6 osMal, d(39, (39 39Mmo go6Mg8mgdgdnwseb 3odmdwmnbsmy, 30bbolb do-
bombagzoE godmbopgasw 300hbgas. dgbodsdabsw, Mgamsdgb@gda, dofMomawa, BMmbae domgm-
3oL 06B9396 o 83 Jmobognzoasl dogsmomol B3g6930L cmgombadabom 83909396° o oMo 03
30bbom, Hm3 Ibatggdl mndo@o aBgbmb bgmdgzdymagdom Lbgs Madolb sGgsmgamabbnbgdols
dgdombggzed0 dbmmme gb Labggdo godmaygbmb. sdn@ Moyl s3g35M0 Joamdom NRO™ 0O
033098 gds 996935 ©8gyMHEbML Md30l Jgbgmmgdsl, Bbomgms bgdol s, 538s5Lmsbagy, 833 30-
0 Mganmomgds absb mggdlb Mgamsdgb@gdol dgbadadabmdsadn nymb, o6 gbabssmdmgagdmuogl
UNCITRAL-0b 8mgma6 306mbL.*

96ma350Mm3560 Rsdmbsmgzamoa LaMhgmob bHMbzgmymaol mmbabdngdgdobs o6 oMbg-
3mdb. Lbgoabbgs Mgamsdgb@gdo s 3obmbdmgdmmds 0:35mabbabgdl o3 Lbszombals bbgowsl-
bgoazomom Rodmysmndgdsl. mazs UNCITRAL 2006 bgmb (33emomgdgdol gobbmsogmgdsdoyg
mbaldngdgdl m& doMomsm 3o gammnsm asbabomsgms. 30fMggma domgasbn dbaabomgol sbes
LooMdo@Mogm asbboemgabomgol Dnsbol dnygbgdabash magalb s(z0mgdal 30babl abobagl, bmem
dgmerg gdbaby@gds 0dggzemo dpgmdsmgmdalb dg4dbsl, Mm3 LosMdo@Mogm aowsbygg@nmgds
3980am3 sebenmadswn aymb®. 2006 Bgmb, 1339 Ladmemm Mgamcdgdolb dggase, Impgman
396mb630 4oRbs s 398w gabon mobnggogs30b g3msgobmdle:

3) @mbnbdngdgdn, Amdgemms dnbsbns bsdmenmm bssmBndmogm 3505643908 0cm980b
399m©B 36539 3nMm3z56m9cm0 dogmdsmgmdab dybsmbxb33s 56 53965

3og5m0m0bmgal, dm3sbybg dbomglb dgbadmms MdMdsbmb (3om3gmm Jdgmgdoms gobbme-
(3090, GmamMazes bgmdgimamgdolb dgbyzg@e, bowsegm 06 gmgd@nomuma bsgmommgdal
md09489d0b g308mygbgdabasb msegal dg30398s. ICC-0b sMd0@Mogl sMsgMmmbgm gomzns safgom-
39 66dobgds dm3sbyybyg AbaGals g bgmdgmnmgdom 6o 3ol gommgdamgdgdol dgbGmmagdals
353Mdgmgdol mamdady, Jobgregam 030bs, GMA Im3sbabyg o3 bgmdg3Emmgdsl aonJdgdmmaw
300R6g300 o Jgbmagds 396y3980ma 3gmbs.”

8) mbnbdngd938n, Amdgemas dndsbns dgmeg dbsmnbscmzol sbws mznm bssmdnGmsgm
65mImgdoborzol 50560l dnyg6930b 01530056 3(300m985

033356 mbobdngdgdb dgodmagds 803539036mm Bomeyndgdowmn 3MmEed8gdalb goyowss,
0369039, 3mbB0gb(305m M0 0bgMEMBo(300b 30939 me3698mmmdady ogamEadamgds.

ICC Arbitration Rules Article 28.1, <http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR/-
Arbitration/ICC-Rules-of-Arbitration/>.

Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce Article 32.1,
<http://www.sccinstitute.com/filearchive/3/35894/K4_Skiljedomsregler%20eng%20ARB%20TRYCK 1 10092
7.pdf>.

UNCITRAL-0b 8mpgmato 3obmbai s Lsstdo@®ogm Bgbgdai dgoiegh qd&abggmymael mm-
Bobidngdoms Labggdals AsdmbBomgaml, oxnd(ze o8 Rsdmbocmgamal as3gcmgdsdog g3bsrgds gGabs: “for
example and without limitation to” (3sgomomae s dgdbmogal gofgdy).

4 Gusy M., Hosking J, Schwarz F., A Guide to the ICDR International Arbitration Rules, 2011, 204.

United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.-
org/pdf/english/yearbooks/yb-2002-e/yb_2002_e.pdf>.

39893mcngdo Im9dmmos UNCITRAL-0b 8mpgmaem 3obmbdo (17.2), abggg Gmameig 8ablbogg bost-
oG Mogm bgbgdda (26.2).

Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.
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3) ombobdngdg380, Amdgemos dnbsbns 0d 55§nz3930b d9bsmbxb338s, AmIgemars dngmos
dmbg3ds d9dwagmd bsdmenmm go@s6y3980emgdnb sebmoyemgds

MmEgbsg Abamg 30Mdo@Mogdn 04gbgdl dmmbmabsol (30m 39 bogmdy sbws Gumam mob-
badg, dob 0bBgMgLbgddas, Gm3 gb bogomn dm3sbyybg bamol Lo gmomgdsdo @eMAgL, Moms dgad-
©am3 sebEnmgdal dgndmgdmmdal bsgombo o6 Bs3magmsls. dogomomabogal, d9bmds-boggdm-
30l 3Mm(39L0L OLEYMYds3Y LoysEamgdom, dgnddbgds ob dpamdsmgmds, Gm3 dm3sbybg o3
Jmbg30L 39300006 IMIMEgdsL 396 dgdmgdl s Lamhgmoalb s 3dsymeyamgdal dgdmbggszsado sw-
303 IMabgblL mog0l by 3nmEgdsdn go@dmBsbab.

®@) mbnbdngdgdn, AMmIgemnors dndsbns 33560156 s 3553d0Mmgdcmn JB30(3989cm98980b
d965635 s d9bsmbxmb338s

033356 Mbabdngdoms dogsmomgda dgodmgds Imaegmgl:

dgbmdaby, baddgbgdmm bag gdmdal Bobgabes s G IMNFn sMzom0gMgdal MMasBnbgdsL,
omd Imbgl 96g560dal gmaqbs 96 (39mm39mm Lo 3ombmseb ©s393d0Mgd0m gdL3gME b 8mbgg-
30b mMa5b0dgds s dobo ©sbzgbol d3m3bowgdabmgol Namgdol doc3gds.

3obogn3go30900b 3943bobo o Lobggdalb Rsdmmgmal gobbsnmmgdnmoa 3Mad@ogzymo
5300035 oM ao5Rbny, Jomn gMmemgfmmon doDobns, Bbomggdbs s sMdoG Moyl MdMammeo dgb-
0535bmb (30m 3990 8603369mm3960 398 gamMngda. mogem Abatggdl megabngmow dgndmosm
03000mb39 3053900mb 5dmbyMogn Rsdmbomgamn mmbabdngdgdobs, Gm3gmmsi mgammb donk-
69396 LogoGm s godmMasbmb Gm3gmadg babob mmbBabdogdsms godmygbgds'.

3. 9bA9b39mymgalb mmbabdngdsms g33mygbgdab msmdady
36308390l Ygmqd3dmbamgdab LydsGanmgdMmagn Bysmmgda

330GMd70 o6 360l bobadaMomm, basz badmmzgbm 3mgdbdo gGsmNMo 0d6gds go-
BgFomo, oy Hmal, Ms d53mbggzedo o Mo babab bEHN63gmmymeyal mmbabdngdgdalb go8mygbyg-
300 abadggda. 5®doGMmogl dgbadmms sMegmmoa Bystmmsb 3Jmbrogl dnboggdmma dgbodsdabo
NRBmgd33mbomagds, Gmam@nes badsGmnmagdmogo oJ@&gdo o @sgol dmbsboemyg dbsmgms dgosb-
63939d80. dgLadadnbo, NHBOYbggmymBal Mbobdogdals godmygbgdedwmy by ngbglb dgbbsgmo-

™m0 ©d E3aqbormo Madmgbsm ogd3b 88 3MbzMg@&mm sMdo@Magl, 38 Bm3gdalb Bomgdal Mgmgds-
dmboemgds s H™MIgmo byscmesb.

3) AbsFmgos gmabbdgds

6930L3ngMo ©o30L asbbamzabozal Labsdsmomm Batdmawagbl 3m3398qb@& e Ladwsmgdal
5, Bmasma, 0130 Josmgos Immnb bgdabdogma Lobob sgss 3oMzgm Moado Imbogzemgdmow Lbm-
9 3oL dodoMmmaggb. vdazoMo Bmagds 63d0L3ogMn Sofabomzgolb gomgzgamnbbabgdymoas MHmams
LadMm3gbm 396mMB3gdemmdom, nbg 3MBLEE (30008 S LogHMSdMELm 3Mb3zgb30gd0n0.

0993(39, 03 398mb393530, ) 5MLgdMIL FboGgms dmEalb dgbadsdnbn dgmabbdgds, Gma dom
dmEab 3mb3Mg@mmo badsMmmgdfmngn MHM0gMmmMdoesb Basmdmdmdomn sogs gobbobomggmaw
350059(39L 965 LabadsFmmmb, M8 g0l gobbomgals gMm-gFm sm@gmbs@omem 394s60b3L,
030G Mogl, 93 dgdmbggzada LobodsMommb 3m339@qb30d mogabmagam asdmamMozbgds s M-
30@Mag0 3obegds o930l Imazemgdol dofaman badmaomads.

LoaMdo@Mogm dgmabbdgdal goshbos sMbLgdomn s @sds@gdomon 3oMmmdgda. 3oMggmal go-
939 LooMmB0GMagm Bgmobbdgdol, o6 asshbos Ladsmmmgdmago doms, bmmm dgmEyg, doMocos-
o0, 93LabMgds g0l gabbaemaal 0dazoMn 3Mm(39MM9d0L Redmysmndgdsl, Gmama dbo-
9900bmgol Yu®m dobomgdo s dmgbamos.

! Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de

I’ Arbitrage Bulletin, 25, 2007, 473.
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LooMdo@Mogm dgmabbdgds, Gm3momsz IbaMggdo aosob39896 ozl goblbobamggmea,
1b6s 390393096 83 J3sl, GM3gedn(z bommo s 3o 33930058 Jomnmgdmmo ol 0bongoyys-
MO0 QO OHNMS, MMl bogndzgm by BoMB8mdmdamo oz asmsg(393s sMdnG Moyl s
036Mgm39, d1bgdM0gz00, ob 3Mb3MgEma sMdo@Mogn, Mmdmalb 8gdzgmdomsy 3baMgqdl Lo
030l 3magomgds. dgbododabom, oomadgmos og0bs S 3MdoGMagnlb 0bongoosmada30s
©5 9b BomImsaqbl sMbgdno 30Gmdol Jgmobbdgdabs.'

0993(39, 040056 353mInbaty, HM3 sHd0G M0 BaMdmawaqbl sm@gfMmba@onm @ogal aob-
boengolb 3g4obabAb, 8ol gosRbos (30t 3gmmo 0e30L9dMMgdgd0 Moz M30Md@gbmdsl d36al ob Labs-
3ommbmab dndatmgdom s gb M3oMa@qbmdgda 0dsdn(s godmabs@gds, Mmad dgbadmadgmos dg-
03bbdgdab Logndggmdyg Aodmysmodoglb yzgmes ol Bybo, Bo@gMosmn, asdmbsoygbgdgmo, Lods-
0dmbg Bncmnmgds 0gbgds o) 3Em(39MNEn brmMds, Mmdgemba s 1brs 303yzglb sda@Magn o go-
dmaygbmb bogdolb gobboemagalsb.

35ms bgdmombodbmmo sMbgdomn 30mmdgdabs, LosMdo@GMoygm dgomebbdgds Mmams Bgbo,
dg0(303L: 1. B0m00gdsl boysMdoGMmagm gobbomgol sanmbg; 2. Bnmomgdsl smdo@Mm @ 335m0g3030-
(300b, 0bg3g 8500 E60T3zbabS s S(30mgdals 3BM(3gNMgdal gbobgd; 3. Lostdo@GMagm gsbboemgals
36m(390M900b 30bLsdRgML 4. godmbaygbgdgem do@gMosmad badommsmdg dncmnmgdsls 5. Losm-
30@Mogm 30584398090l 4s8m@obobs s dobo 3mMgd@omgdob 3Gm(3gnmob®.?

6930L3ngMa LosMda@Moygm Babgda oMEad06 Bnmnmgdl dbstgms Bgdal 3MomEndg@mem-
30Dg, OmEgLas boddg MdONYB39mYMRElL MBabdngdoms ge8mygbgdsols gbgds. dsgsmomar, ICC sd-
3L B YBmgdol 5Md0GMagl aobsbowmgdal dgdmbzgzeda godmoayqbmlb @dEMbsgmymeaal mbob-
dogds, dg0(303L BMDL o130 Fbogms dgmabbdgdoom Lbgs Med o6 ol 300730@0[)60636‘3@0“3
3baogbo emdds g3b309ds samgmzg UNCITRAL-0 3m@gea& 306mbda, Hmdmob 3g9-17 8abema 3o -
3306 309100093, H™A 01730 36567935 FgmobbIgdom Lbgs M3 o6 gsmzgamabbabgl, sMdaG Moyl
3gdmns go-gemn dbamal 3ob(3bowgdnm asdmygbmb @bz gmymaezal mbaldogds™ 6930b3ng-
0 basMdoGMagm Mgamsdgb@o, oy J394bab dns 3obmbdgdmmds, Hmgmas(y dmegmmn 3obm-
6ol omgds dmabonbs, bs3nmbals sbsemgan® Imbgbmoggdsl dga(3o3b. odgweb asd8mBrnbatyg, dgnd-
mgds 0074350, H™I dboMggdo YBEgdsdmbormbo 56056 smdnMzmb sHdoGMgda dmmbmgbals «bMb-
39boymea (39e3gamo dmdgdol dnbamgdsw, bs bLogMommma(y Asdmammgsab dom dbgsgbo yeggmg-
3. 0bg39, dgbodmadgmos, Losda@Mogm dgmobbdgdom aobababmammb @@ smNMaE, o s 3Em-
(3906 bagoMm, Mo 3o@gMnsmumn Bobadnmmdgdos 0dabosmgal, HmM3 sMdn@Magds @ss3dsymen-
mmb Bmdgdab domgdodg Jbsmal mambmabs s, 5365039, 3MbiMgGman s bLabolb dmBgdal godm-
496930 560l sbd3980 350 3mEnb pogol g4sbbomgal MHmb.°

3) bysmdnGMmagm Bgbgdn, Mgams3g6@n

Mg3560gmo dpagmdstgmdom, momnddab yggms LosMdo@Mogm Mgamasdgb@o nmgamalbo-
693L bahgmob M dHYb3gmymzal Mbobdngdgdal godmygbgdol dgbadmgdemmdsl bogHmsdmo-
Lo bosMdo@Mogm gobbomgol MHmL. d9bgdMagos, sMdoGMagal 3mblLgblysmyma bobnsmowsb
353m3©0batMy, 130M@gbmds 83 Ly gnmbda dbatgms 6gdal 9bnggds s sMs Mgamsdgb@l. ormd(ze
o930 baggdds 30MednMm 56 aodmMn3bgl, 96 LagMome sMeggfn dommomgl Lamhgmal
QBEND39mYymBol Bm3gdmeb odommngdoom, sMdo@Maglh magee dobo Mgamsdgb@o scdnmzogh
95mgds3mbomagdom 0dmddgomb dgbodsdabo asbzborgdal sBbgdmdabsb.”

GIFG5999 8-, LagEEdMEbm sEdnGMogn, md., 2009, 174,

0gdag, 175.

ICC Arbitration Rules 28.1.

UNCITRAL Model Law Article 17.

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
I’ Arbitrage Bulletin, 25, 2007, 473.

6 Bgdmo gobboemmm 0dbs dgbedsdabo 3ommdgda ICC-bs @s UNCITRAL-0b bosGdo@agm b9bgddo, Gma
dbofgms dgoobbdgdols M30Go@gbmds odglb LosGda@Mogm Mgamsdgb@ndmsb dodstmgdom sMd0@) -

[T S C R
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Mg3560gmo 3amdsfgmdoo 3030 (39mgdmmo bdagMmedmMobm sMdo@Maggdo, o bos(s
obgmgdo, BmamMozss mmbombals, 3oGnbabs o) bGm3mm3dol. g NG Mgamms30sl o6 dg-
0393L LadRgemal dOHNB3gmymazzolb mMbabdngdgdmsb Bndsmmgdom, Jbmmmme admagzs dmasw
50603050, baBL Mb3sdL MHMI baMgoms JgmabbIgds aowsdbyzgd MmEL sbEHMEdL 838 mMbal-
dngdoms godmygbgdobsl, s dBmasm @obobosmgdsols 33magobmdL 0d Lobggdal, AmIgmos godm-
Y9693 dgbadmagdgmos.

dgemgdom g omamn 3mbgbfnggds g3b3090s 93 bagombal UNCITRAL-0b Lostdo@Mogm
Bqbgddn’.

bogotms, asbgobbgomor UNCITRAL-0b 3megemafo 396mbo dobbogg LosGdo@mMagm Bgbg-
30bg0b. JoMmamns, mMngg ghmo 3m30bonb dogfmss dgdxdaggdmmo, aoobnbggsz Mmomgdal gem
396omdo dmbs? o MMogg Bomasbo bosMdogmagm o390l gobbamgol gbgds, omd(3s bbgomds
300 dmMab Lo 3domm ons, asbbs jmmmgdoo 30 dOHNb3gmymzal mbobdagdgdmeb d0dstmyg-
dom. dmEgmyMo 3obmbo 3sd0bbymons d3996960L 396, dga(zo3Lb bm@M3gdl, Gm3gmms 3996900l
396mb3gdmmdada sbobgolb d93gas(s 3mbogds 3oM3mbads(300 s 3obbbgeggdamo oymobond-
(30900 bo3magd 3GMdm g3l 3360l az0L dbaMggdl; bLosMdo@Mmagm bgbgdo 30 3m3obonb dogM
9399303900 3Mm (39099308, HMBmgddg Ibamggdal Joge domomgdal dgdmbgggzedo, dmb-
333 3500 83mJ3909ds s g0l 3MM (390 MMgdae asdmygbgds, 369 Mgsmymaw Bgbgddg doco-
0gd0m dbsggdo aodmmdzedgb LyGgamb, yzgmoxgho Moy asmgzamabbobgdymoas s38m3sde-
00 Ronmb doo LosMdo@Magm dgmabbdgdada. dobssmbmdMago mgambsdGabomsz bbgomds of-
LydMABL, Bogamoma: meEgmmEn Jobmba sbgLMnggdL dm3sbnby dbscals Imbsbomgmdals gofgdy
(“ex parte”) Bomgdne as@obygz9@&0mgdgdl mboldogdoms 3odmygbgdal momdsdy, bostdo@mMogm
Bgbagdo — 965, sbsemmanmFa dpagmdatgmdss M dMmb3gmymegal mmbabdngdal dgbobgd gowsbysg-
Gomadoms smbEmmadal dmBgbmoggdedys.?

LooMdo@Mogm Mgamsdgb@n dgbadmgdgmos dbsGgms dgmsebbdgdsls @agy3o330Mmo: oy 3o
dboMggd0 35895000 30MHmMdgdL o6 09890 LasMmdaGMmagm dgmabbdgdsda s NdMamme Jogyoo-
09396, ®m3 LyyMor MmIgmndyg 3mMb3Mg@nmds 3MdoGMagds gobobommlb domn ©sgs, nmgmgds
™3 abobo 0bnsMgdgb Mgamsdgb@om mewagboem bybgdl s 3sdmmd3896 LyMzaml oo dmmab
Boc3mamdaemn ags LbmEmgo o3 bgbgdab mebobdowm asmsbywab.

3.1. “lex arbitri “— s@:30§ M 390l dogm 353mbaygbgdgema LydsEmsema

3boc9d3s, Igbadmms, g oMo dmebgbmoamb dom dmMmal ogal gobboemgals 3Mm(39-
6950 56 LogHnmE 56 350035m0bbabmb dbgsgbo bszomba nby J0sbmb sgs gobbabomggmaw
330G MogL, MmM3gmbs(z, magob IbMng, dgbodmms goshbrgl ndazemn Mgamsdgb@on, Gm3gmdacs
bogBomm 56 oGm0l 3mBgbFnggdmma bLamRgmab 1 bdOHMb3gmymezal mmbabdngdoms domgds-go3m-
y96930L Lagombgda. 53 dg8mbzgg3990, sMdoGMogb Mbos g3osRboglb @sds@gdomoa Bgbgda, HmIg-
mo(3 o9b3oM9ds BboMgqdl obobmmo 3MmmMdmadgdol goagdmsedn. dgbodsdabew, Lagocms bogdg-
do Rogonmb badsMomgdfngn bm@3gda, Hmmgdoy 3Gm(39LMOm Mo YBM™M G NE Mgav)-
m5(3090L dgbmogabgdl dbatggdl. bogHmadmmobm s@da@Magobmgol godmbaygbgdgma Ladsm-

5g0b mobmgbolb @bEHMb3gmympal mmbobdagdgdoo semdm@gabsb. sbsmmmanmma dommdgdas dm-
(3990 LCIA s ICDR 69bg33d0(s.
' UNCITRAL Arbitration Rules — 1976 Bgel 39393393 mo  Los@do@mogm Bgbgdos, Gmdgmons
Lodmmmm aosbobyggs 2010 Bemals s330b@&™d0 dmbrs,<http://www.uncitral.org/uncitral/en/uncitral_texts/-
arbitration/2010Arbitration_rules.html>.
8mEgmae 306mbdo (33momadgdo dgbmmos 2006 bymb, bememm bosmdoGGagm Bgbgdda 2010 bgeb.
Tucker A.L., Interim Measures under Revised UNCITRAL Arbitration Rules: Comparison to Model Law
Reflects both Greater Flexibility and Remaining Uncertainty, Arbitration Brief, Vol. 1. Issue 2, 2011,
<http://digitalcommons.wcl.american.edu/ab/?utm_source=digitalcommons.wcl.american.edu%2Fab%2Fvol1%?2
Fiss2%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages>.
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ooo dgbadmmes sMganmomgdogl sGdn@mms dgdsaqgbmmdol m@damgdabs s bosMdo@Mos-
gm 3G 390Gems Botdsmmgal Bbl (“lex arbitri™).!

96 m-gOnds Imbadsmormad “lex arbitri”-b qggnbo30s 393qabsoMaw Imobmnbs:

0L BoM3moagblb LasMmdoGMmogm ©o30L doMganmomgdgmo badsMmama? Mmam s dob
(39300 338 MMgd0 sbobnsmgdgb, gb 03 bmMdoms 3Mgdymos, HBmdgmoaz bosMdnGMogm asb-
bom3zolb 9Mgammomgdl 03 Lo gombgdal gemgom, Moz dbofmgms Jgmabbdgdoo ©s 6gds-byMgomom
56 360L gom35mabBbgdmma. bLasMdo@Mogm asbbomazal 3Mm(3gEYMams dogammomgdgma bo-
doBmnamn 3mo(353L 0bgor bs 3oobl, Hmam@nzes baMRgmob M dMHNYb3gmymzal mbabdagdoms go-
dmygbgds (dog: Lagdmbemnl dgbobgals momdabg dbaMab Logom©gdmmgds), bybgdl, Hmdmal body-
3mgb0ms(3 LobdFoBNEML gmdmos ©EsbIsMgds aombomlb (39m 39 dgdmbggzada sMdoGMayl
(Bog: oqy30 Lbgs Lodmomgds 56 Ml LobsdsGmnEmmad dmabEbmb sMdo@Mogal BmmBomgdabal
(39M0gema sgomab dg3bgds) s Babgdl, Gm3mal eMmbsg dmbsdsmomaglb dgmdmos bgwsdbgwo-
39mds 3omBomb ohd0@ Moyl (doa: @oombmgmb ngo (3100 ymazed3g30L aodm (misconduct)“.?

»0M30@Md70L 303mbaygbgdgm LadMmzgbm LadsMmammsb dodommgdom, mamgdals yggme
939460L 306mb3gdmmds nmgamabbobgdl g.6. ,omaomdgdsmgmdals mgmﬁmob“s, Amdmals mo-
bobdoa(3 sMdnGMagn 0ggbgdl 03 J394bal Lodommaml, MHmIgmdas 3030bsMgmdl agal asb-
boegs. dgbodmmas, 3Bm3gbmsmyma badsMmama aobbbzoggdamoa aygmb 08abgasb, Moy @ogol do-
&gM0sm@-badsmonmgdmog sb3dgd@& ol oMgammamgdlb. bogHmsdmMabm bastdoGMsgm 3G n-
3990 Ly 33omE 0dg0smns 3gdmbzg3900, HMEaLa (3 AbaMggdds, BMIgmndg 4399460L Ladmmzgbm Lo-
3ommombg Joomommb, Jgbodsdobow, Dgdmombadbymo mgm@os sd@ouMow asdmoygbgds”.*

Mmgméz Dgdmom 00360367, LosMmdoGMogm Mgamsdgb@gdo bszdome dbad Mgammazosl
d90(393L 9BOYM63gmYymBal MBabdngdgdmseb d0dsMmgdom s s3Mmgm3g oea dobbns oMz dbs-
9900La5b Bng0mmo EgGSMYM© gsbgMama 3Mm (39N 9d0. 5Jgseb 3odmdbamy, oMoy 3sdm-
MoEbamo 93 Ls3ocmbmseb dodsMmgdom bdoMow ogzdnmglb godmbsygbgdgmoa badmmzgbm bo-
dommmol bntM3dgdols godmygbgdo.

4. bys@Rgmab YdEYE39mymegab mmbabdangdsms 353myqgbgdalb
3ds§gMmasma@-bsdsmomgdmagn babs3nmmadgda

boeRgmab MdGHNMB3gmymazol mbobdogdsmes go8mygbgdals LadsGmmgdmnga Babsdommdg-
30 330G Moyl 960d49dL NRmgdsdmbomadsl (3om3gm dgdmbggzeda donmmb dbatmal ©ababds-
9dmo a6 3390 Dm3gdo. od(3o Mol ma393L gb ,(39m 3gMeo Bg8mbgg3980° 83sb 49339 Bo-
&gP0sm@-bodsmomgdmogo babsdommdgdo byzg@b. mgyz0 sMda@Mago donmgdl 1bEHNbggmym-
3oL Dmdgdl dbmemme asb63(3bogdmol dmmbmgbol bogndzgmdy, gb LyMombyma LagGmbal
B0bodg o0yg693L Im3sbimbg 8bomnb 068 9MgLadL s, gbadmms, 360d369mm3s60 o@gMasemo
B0sba(z 3965(3009306mb. 330l Mmeg0sb sbs(z30mgdmem, sMbgdmdl do@gfMnsmymo Bobsdommdgda
QBEND39mymBol badmomgdob godmygbgdobs, Moz 3Mdo@Mogds bos d5odmbaml Medwgbow
Lobgdgs, Lobed MMIgmndg DMBsl godmboygbgdmow dndsmmagl.

4.1. 56308 M390b gmgd3dmbamgds

dbgdM0g0s, LM 33mm3nb IM3ngdm43gwo bLogMmadmmabm sMdo@Mago 396 Joomgdl go-
5byY39@0mgdsl, mgy30 IboMggdlL 3oG0Ddab sMdn@GMagn 9469050 Jomamgdymo. oyd(3e @obedgg-
3mdab gb Babsdammds, dbmmmem 83 Lagombl o6 gbgds. N3oMmzamglb ymgmabs bogyMoopmgdme,

GIP(39099 8-, LOgPEIMBALM sEdnGMog0, »d., 2009, 365.
Redfern A., Hunter M., Law and Practice of International Commercial Arbitration, 4™ ed., London, 2004, 80.
Seat Theory.

Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.
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bm3d o6 5MLYdMIL LosMmdnGMagm dgmabbdgdal domammdal bagmdggmo, gotms v3abs, bgdmm
1339 39bbomem 0465 dgdmnbzgzgdn, HmEabs(s 9Mdo@Mogol Bm@m3aMmgds K9 o6 nym dmdbosmo,
099330 QBON639mYymBal mmbobdogdsms godmyqgbgdol bagnmmgds ©agdmos s 3l godm dbo-
9900 (393900 39496093980L dmJ3900980L s9y30mgdmmdol Bnbsdg 0abab, MHmama(zss,
3585m0ms, MmEgbs bLosmdoGMmsygm bodwngbml dbmmme 53 JmMbiMgdmo YBmgdsdmboeg-
dom sdnM30m0 sHd0@Mol s6nd3z6s Bgzms. dgbodsdabaw, momgdmbos 136ndzbgmm ©s MdMos-
™ OIS0 583003300 oG oMgdgmo Bobsdnmmds bdom Jgdmbggzado Lo domm 3Gmdemg-
& bogomblb s Jgiobgdol Logsbl BomImewagbl, Modgbow oJ3lb sMda@Mogl MBmgdsdmbo-
mgds 358m0ygbmb qbOHMb3gmymezal mmbabdogds s 530l 3odm, 930M39mmgl ymamabe, o8 -
™9859mboegdal Jg3mB3gds bos dmbogl.'

4.2. Ibsmab a56(3bswgds

Mmgme(z dmEgmaeo 3obmbo s UNCITRAL-ob LostdodMogm bgbgdo, abg bgdobdngcn
Lbgs bosMmdnGMogm 356mbIgdmmds oy Mgamsdgb@o oMmadat donmomgdl, HmAa ,bgdaldag-
0 36560L" mmbmgbals dgdmbggzeda, s0doGMoyl dgmdemas 1 dOYbggmymyzal mbabdogdal go-
dmygbgds. 0Jgmeb go3m3nbafy, dgadmgds ©o35L3365m, HMI sMda@Mogl magol dgbgommgdo-
Ldgdm, b3 3Mbgdmdogl 8dal MgomuMa Lagnmmgds, o6 dgndmos godmaygbml 1 bH6-
39mY4mBob mmbobdngds. dmbgdfngns, Gmegbsz LasMdaGMagm gobbomaol Jgo3mmbgol dbsmg-
DS 05bobbmEMbs BoMdmomagbl, s M@mm dgGns, Ibatgoms bgds 0dgbsw 360d369mmm3abay,
M3 LEmMgo mMogg ghomow bygg@l o Mo Yumgdgdo dgadmgds 3Jmbrglb sGdn@Mmagl, orygo
oM (3960 dbomg oM asdmmdzedl byMgomb mmbobdogdoms domgdabs s sMdod Mo magoboo go-
©0b6439@L »©b3oMgds gombomb® gMm-gfm Fomasbl, sdazomn Logyszns LyMombyma bag-
Gobob 4393 @osygbgdl dbstgmes dgxndMgdommdol 3nb(303L.

Los@doGMogm Mgamsdgb@gdn sgMmgmgg donmomgdgb, Mmd bgdobdogm dbomgl o3b me3-
95 d0doMmnmb sMmdoGMogl mmbobdngdol godmygbgdal mbmgbom ©s st JmbzMg@ymoo dm-
Lochgmgb. 03 dgdmbgzgzedn o g0 dbamglb Immbmgbs o3l ©oygbgdmma sMdo@Magdon, botggbo-
™o 59306 LaMRgemn, 35306 d9698F0308 ngo dSMFNM30m0s Bgbadmadmmdaom dmobnbmb 53 dmmb-
m360b bONbggmymeRs3. 938(39, dgbadmgdgmos (3om3gme 398mbzg398da Im3abybg dbog-
Loz Bog3gb ©dgzoM0 gobsbowgdol oygbgdal H@mgds, dogosmomom nbgo Ls3ombgdmsb dodsom-
09d0m, HmamMn3od 3 30(3909mgdoms dgbsbzal obws bagsmab@nm msbbal bogdmboGm sbgos-
0dbg 306053b950L dgbobgd aobzbowgds.

2

4.3. doMmocndo Imabmzbab ©s3dsymegamgdab ,ambagAnma dgbsdmadmmds

0333560 Immbmgbs 3oMsadnmss gobgcamo UNCITRAL-0b 3megmmato 306mbal 89-17 8-
mdo: ,0Mbg0mMdL gmbogmmmao dgbadmadmmds, Gm3 gsd(3bsgdgma dbsmals doMomsn dmmbmg-
6o 663858 gdmmo 0gbgds. 33 gbadmgdemmdol aobbadmgMs o6 03mJdgqdl sMdo@Maoyol ©ab-
36930507 3980am8 nommb 63d0L30gMa Lobal gosbyzg@omagds® sdg3560 babsdommds o3 bo-
bodaMommgdobogabos ibmda. u@m dgGa, Lodydom xamEyds ©dazemn osmdds LbmMgwe
bbgomabbgs J394b6al Labsdsmmmm LobEgdsms s dgdmamd 339 LosGdaGMogm 3Mod@ozob do-
dmboengol dgmgaom oobqbs.? 3bgdMngns, @bAHMb39mymazal mmbobdogdol godmygbgdal mom-

! Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de

I’ Arbitrage Bulletin 25, 2007, 473.

bdofo, gb 306mds ogGomogm mo@gfonfodn mamabyGo GgfMdnboo “Fumus boni iuris” sobnd-
Bgds, B3 30MEsd0M memadsbdo ,bs 3daMab nmGowomm bagmdggmb” 60dbsgl.

Wong J., The Issuance of Interim Measures in International Disputes: A Proposal Requiring a Reasonable Pos-
sibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33, 2004,
605.
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35bg dmmbmzgbal o gbs xgM 30093 3GM(39L0L aLEbyalbdn 56 Jbgmgmmdals EHML brgds,
dgbodadoba, sGdn@Maglb dgnsbgdygma o6 odgb Madwgbsm 1bos s 3dsymaynmmglb dbsmals do-
B0md0 Immbmgbs s 88 g@&o3dyg sbgmo aowsbyzg@omagdolb domgds o6 Mbrs dmbogl. LbmMgo
030@m3 obgLgdl yzgms 3obmba s Mgamsdgb@o ,ambagfmmm dgbedmgdmmdal® s oMmsednm
30o0mgdl, Hm3 53 daMogMal goamobgs dbomal d0dsfm sMognmam dgasgmgbsl o6 dmabrogbl
330G Mog0b Ladmmmm gs0sbyzg@0mgdady. Logdomm Momns, 0d0b oEagbs oy Mol dmo-
393L gL Bobadnmmds 3mbzMg@mmaw. ob bgMomdym ©s 360d369mmmzab daMogMaw o6 (3 bws
0ymb gobbogmmao, dosgomos, Ibsmal dofMomsn dmmbmgbs 0dwgbow dbyM@MEn s oybody-
09d9mo 56 0gmb, B3 bamBgmab mbOHNb3gmymBal @mbabdngdolb dmJdgpgdolb dgdmbzgzseda,
9fmeEgmmo dgogan dmbabssmdmgag dbomabmgol basbol 3nygbgds smdmhbrgl Los®da@Mogm

a56bomgab obBaemgdol 393wy
4.4, 3603369mm3560 5 3G53Mm33gb6LoMmgdsn D05bal Mm330056 S(30mgds

dmeogo Bobsdommds, Mo dOHMb3gmymyal mmbobdogdsms ©od39d0bsmgal g3b3wgds
s60b 360d369mmmzabo @s oMo 3mM33gbLoMgdawa bosbn. 363 (3bogdgmds edoxgfMgdgma SMa -
3968 9d0 b Bataanbmb Landabme, M3 NdHMb39mymaol mmbabdagdoms g3edmeygbgdmm-
30l dgdmbggzedn, 3ol 0dggemn Dosbo dosands Mobo 3m33gbbasnss, bLEMma HabGadas,
396 dmbegds dofMomamo dmmbmzbol ©s3dsymagamgdol dgdwamd. ,3G0d@n3odn gb BabsdamMmds
dmo(303L 08 bLogMmbal gosbsmabgdsls, Mol babsdgz 3ob3(3bowgdgmo aslb s dgosmgdsl nd dg-
©9393096, Mol B0bs3g(3 ImBobosmdwgag Ibomg opagds.2

4.5. 3563 (3b50989m0 IbsMab BogM g35m36§ 00l BoMmpagbs

030G Mogal dogMm 3063 (3bogdgmo JbaMabomzal gomab@nol bofmmagbals dmmbmabs dg-
bodmgdgmos, (3om3ge dgd3mbzg398do, gMm-gfMom bobodnmmdalb Bomdmawagbogl. ,d5d06 Hm-
b3 9Md0G Moyl gzomgds NdHMB3gmymzal mmbobdogdsms gggd@nmmdabs s god8mbapgas-
Mmdob dgg3obgds, aob63(3bogdmalb dogm Bofmoagbam LogsMab@om msbbalb dgndmoas gMmmagsto
0bgob doMganmomgdgmo dg4o60b3n dg436sl, sGobbmMaw edggdmmo mmbabdogdabasb dnyg-
6930 Bosbols sbobobmon@gdman®.? 83 bognobdg UNCITRAL-0b Gggnm@mdscms bodwmdem xama-
3o Lygdome 39360 0343535 S gdbls MM gdam oo dgmds 353mnbg0s 03 Lo ombds myy Medwy-
bo Lagnmos 30M6@ 00l Bafoagbol gobzbomgdmabmgals bagsmmagdamemm babosmoa dnboggdmes,
09163 3gmeg dbomals Imbabomgmdol aomgdy gosbyzg@omgdol (“ex parte”) 3omgdabsl. oryd-
(39, bodmemme, 03 3mDa300%g dgxgOH®s, MM 306G 00b Bofmoaqbol sMabogsmmgdamm babo-
5m0 98oMqd0bs.*

03¢odo UNCITRAL-0b 3megmato 30bmbals 39-17 3gbema 30b653L g063(3bo0gdgm dbs-
9L 0565b@aMHML y3zgms ob LogabyMo s bsba og Lobgdg o6 0d6gdm@s, HMB sMs Lok gmal
DBEND39mYmBalb mmMmbabdogds. sMdoG Moyl 3obmbo sbnggdl gmgdsdmbamgdsl gsbbomgal bg-
30b3ngM g@o3dy 3boMgl Imbmbmgmb 53 Msbbob BaMmagbs, myd(3o 33g35M0 B gdsdmbamgds
QBO® dgbodmms gobgabommo, MmamEz dm3sbyby dbomalb 0b@gMmgboms o(330L 354960D30,
o3 6930L3ngE 9@o3dg dgadmagds sdmJdgEal s oMs d50b(3009850b(5 YDONMB3gmymazal cm-

Wong J., The Issuance of Interim Measures in International Disputes: A Proposal Requiring a Reasonable
Possibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33,
2004.618-619.

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de 1’ Arbit-
rage Bulletin 25, 2007, 473.

Donovan D.F., The Scope and Enforceability of Provisional Measures in International Commercial Arbitration:
A Survey of Jurisdictions, The Work of UNCITRAL and Proposals for Moving Forward, International
Commercial Arbitration: Important Contemporary Questions, Kluwer, Netherlands 2003, 130.

¢ 0gdag, 131.
88



bobdngdsms godmygbgdol babsdommds, Mmdgma s, Mmam(3 oagbamo LG sbsME 0, 3mbdwgds
030G Mab JngH Lobsd Mondg aoobygzg@omgdslb donrmgdl.

4.6. Lbgosbbgs 5633600da5bLs6930 3o GmMgda

ol bagombo oy 3mb3Mg@mmae Mo 1bos d50dmb3mb sMdn@M3s s Modgbow YBMmm M3
obamnbal Imbrgbss bagnmm, dgbademms mage NdOHYb3gmymyzal mboldagdol babosmbs o
dab Labgdg 0ymb ©BmM30EgdMmoa. Bogomaoma, mmMbabdngdolb Lobg o ndgbsw 3dadgs, Gm-
am(3 LogHPOTMEGbm EMBgdg JMBgdal Yowoms', sGd0GML Yamm g Logmhombomoal asdmBg-
bo doMmgdL dbatol aob3bomgdolb ©s33symazamgdsdey. 33 Logombdy Lanb@gMmgbm by gmmmds
5430 0B6amobol LabsBsGomml bogddgdo Dadourian Group International Inc. & Ors v Simms & Ors.”
©30b MmL Rsdmysmndgdam adbs M3 gs0msonba, GmImaomsz bobsdsMmmmad nbrs obgem-
3dgobgemmb baogbo aosbyzg@omgdolb 3odm@ebsdmyg. 3Mmb3iGMg&mow 53 3o0manbydl dng-
Jnogbgde:

1. ,65d50m30 9brs nymb LadsMomnsbo s gsdmbaogan, Mo 6036s3L, MM yswsmals

989dG OIS 3o65bG0Mgdmn Mbs ngmb s o6 5@oMgdogl 3Rsgzmgm bobnsmb;

2. asbbomymoa Mbos 0ymb ymgzggmagzamo aofmgdmgds 8 sm@gMba@0gs, 59339 NM™M-
33bmab gMmoE, Moms 35m35mabbabgdmm ngbol Hmam (3 aob3(3bowgdemals, nbyg 3gbo-
39 3oGms abBgMgbgdaz, HMIgmoms NRmgdqgddy dgbadmms yswamsd bgasgmabs
dmababml;

3. 3963(3bogdgmo 3660l 0b@gMgLbgdal dgosMgds 1bos dmbogl Im3sbmbg dbatals nb-
&9M9gbgdmab s, safMgmzyg, 6gdobdogH 0d oMmsbs(s, Mm3gma(z dgbadmms dmagasby-
b0 0gbsb o3530 Roaremo;

4. 3063 (3bo@gdgmo dmzmgdamo Mbos ngmb dgbadmadmmdal, doommb bs jmomsma dmmb-
m360b ©s3359myzamgds 9ucm guqd@uco gdom;

5. a0bd(3bogdgmds ¢bos dosbmmmb yzgms LogoMm 0bgmmMdszns s 3@ 3o(39dmads
350564398 0mgdol dobomgda, 3mbiMg@nmam 30 gb 0bgm@madszns dgodmgds gbgdm-
b 08 g399460L 3M04G03ol s Joamasl, Lawss b 3MbogL smbEMYYmMgds, safgo-
39, ©3m3bnEog 0bgm®mds30ob oboysmamgdgmoa oJ@&n3980L, dsmn 3gmmmdgmo 3o g-
d0b dgbobgd;

6.  a5b3(3bowgdgmads bs o53@3osmb, Mmd sg@nggd0 bodgomow sMLYdML s ob
03b™ J399bob 0gMobrogienb 9398 9d303°5

7. Bamoaqboem mbrs 0dbglb 0obadymmgds, Gm3 dm3sbnby 9306M93L abaysamgdgma o4-
8039%0b gobbgabgdsl;

8. 30bd(3bogdgm3s 1bs 3o Ymdabmlb dm3slinbgl, aob(3bowmgdol Bomoanbol dgbobgd.
09130 g56(3b507980L d33oyMmBamadol gosNEgdgmo s9y30mgdemmds sMbgdmdl, dg-
bodmms 3m3abyybgl Imaz0569800m, od(3d Moz gndmgds LEMogsm dgo@ymdabmb
256(3b00q30L 5ALBMBAL Jgbobgd“.?

dombgosgom 0dabs, MmI gb bEGbIMEJon oagbamas 56 sGdoGMagal, 5Msdgm Lobo-
doonmmb dogH, Mgommae ob bomdmowagblb 03gbse LodsMmmmnsb s YG MM >bgMal
®00mMgo bobadommdabs, Hm3 babyGggmos sMdoGMmaggdol 3gomsg 0gbsl gomgsomalbabgde-
mo. 0993(39, 0bo(g 9mbabadbagos, Hm3 od Logdg gbgds MYdGNMB3gmymaEol Mbabdngdal gMm-g&m
y39madg 839336 5 Mooz n® dmIab: bogMcmsdmmabm yswamasb. dgbedsedabew, of asbzbowg-
d0b gobdbomggem 30Mb oo gmobbdngMgds dmgmbmggds, Moms o6 snmrmggl dm3abybal nb-

Worldwide Freezing Order.

Falconer C., Bouchenaki A., Protective Measures in International Arbitration, Business Law International, 11,
2010, 183.

Dadourian Group v. Simms, <http://archive.onlinedmec.co.uk/Dadourian%20Group%20v.%20Simms.htm>,
[01.07.2013].
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&9Mgbgda. doMmamons, sMdoGMoyds dgdnbgzbom b dgoxsbmb sMogMma bsgomba, od(zs
Y39 0mbobdngdals go3mygbgdsl 9300gbo babadnmmds myy ognbgbgom, dgbodmms gowsbysgdn-
mgdal 8omgdsl 03gbn O™ abgamogl, M3 ,as00mgdgmon” mmbabdngdgdo sg30sbgd0m
3589M©gb s 3300 339 3563 (3bogdmal 0689 gLYdL 35943650 bagmmbyg.

5. bamBgmab 9dANb3zgmymaalb mmbabdngdgdmsb s 353306909 ma
33399 3Gmdmadyca Ld 30mbgda

5.1. Lamhgmab 9BANb3zgmymRal mmbabdngdsms g33dmygbgdab LagaMmgds
3308 Mdynb gm@mInMmgdsd Y

LosMBdNGMIgM abom ©a30L Fmazamgdabsl LamRgmol 1bGHMbgzgmymeRal mmbabdngdgdmsb
30350 gd0m 353m03390905 3MMdmads (3om3gnm bogombms pg@omymo Mgamomgdol stombyg-
dmdob godm. 390dme 30 8dg356 3MMdmadsal dos3nmgbgdgb 0d gonM3393mmdal o) 306 1bos doo-
b g0006939@0mgds Lomhgmab NdAHNbggmymBal Mbabdogdgdolb gedmygbgdabs 85dab, MHmeg-
Loz 9Md0GMog0ol BmEMBoMgds 9 3093 o IMIbEsMs. gb 3Bm39EYMs dgbadmms mzg9da goo-
Bgmmb, 1 dMb39mymeal mbobdagdolb dmgmo sGbo 30 ol sMab, Gm3 Jbstgd Lobbmsgme ndm -
390mb o @Mmgdom Jgobsmhmbmb ob dpamdsmgmds, Mmdgmas dgdmamd bgmb gubymdl Lodm-
mmm dgoganb 3ombgsedn. o930 gob3(3bogdgmn Me8rgbndg m3g sgmmEgds sGdn@Mms dgMbg-
30L 3Gm(39L0b EabEMM9dLL, stss godmMa b mmEbL s smoM 3Jmbral.'

5b0dbymds bygznmbds godmbdoyMmgds 33mgs sMdgMm LosMdo@Magm Mgamsdgb@do dgbs-
3530b0 3mBgbmnggdol Jgmogebdgdal dbmng.

3585m0mo© 5300Mmm MmMbEMBAL LogMmsdmmobm scdodMogobmgal dmddgwn B9bgdn?, do-
bo 38g-9 3gbemn 0035mabBAbYdL (30 3gMm Fg8mbgg39330 sEdnGMagol oRdsMgdmmn gmmdo-
9500 3G (3909 gdL. (30 53 3bemall JoDobos dgod(30MHmL oagbomo gogda s 830 Yg-
O 9839d@ N0 @mbobdngdgdo 3os@ommb ogal gosbyzg@obmgab. NdOHYbzgmymeals dmdgd-
056 ©5353d0Mgd0m b sMoxkgMmb 536mdL s, dgbadsdabow, o6 BaMdmawaqgbl obdymo bs-
3000bob bEmmymaamam 3osbyz9@ 0L 3 bsb. ohJomgdmmads 3009335 dgbadmms s@gdoma by-
353mgbs 0gdmbomb gs63(3bogdgm by, omd(3e gb Lyymog 96 sMab Lygdsmabo LbMogo s 9i39d-
&0 mbobdogdol dobomgds 35306, BmEgbs(s Jbsobmgol ob LobBMsgm s gosmwgdgmos.?

1990 Bermosb ICC sbggg Loegabmdlb ,babsbosMda@Mogm dMm(3gnMgdL (pre-arbitral refe-
ree Procedure), &m3gma(z bodmamagdsl odmgsl sMd0@MmL Lbgs Lo 3ombgdmsb ghmaw LamRgmal
QBEND39mYymBal mbobdogdals godmygbgdabs, LosMdoGmogm aobbamgol ©obygdedwyg. 3mb-
309G 3o 5Md0GM0 B gdsdmbomos:

1. 30dmoygbmlb 6g60bdngHo ad(3030 mMbabdagds, MHmdgmoarz Abagl Mmog0sb so(30mgdl

LoLBEMOGM BsbLS s B bEMONMdgm B 3oMaqdL;

2. ©530LMmb 8baMgb mabbol goobrs;

3. 96 dabmb dbatgl dgobeyemmb dab dogH Bs30bM0 gomEgdymads, dsm dmMals, dmabroo-

bmb bgm3mbgMs ob Jobmegds Mmdgmndy 3mbiMg@mmo m3dgb@nbs sbws 1bHNb-

39mymb 93 Img3ggdal gobbmm(30gmgds Lbgs 3ofnb dage;
4. «d6dobmb bomgl 38 30(393mmgdams dgbobgs”.*

030bomgol, ®mA dbamggdl gb 3Mm390Ms 35dmnygbgdobom, dom dnMEsednM b 3gmbm-
oo Ldsdabm Jgmebbdgds: L3g(znomYMa oM Jds LasMmdaGMmagm dgmabbdgdseda sbws bbgs bgdab-

Ferguson M. S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.

> LCIA Arbitration Rules.

Collins E., Pre-Tribunal Emergency Relief in International Commercial Arbitration, 10 Loyola University
Chicago International Law Review, 10, 2012, 105.
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Article 47: “Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so
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Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, 2™ ed., Cambridge,

2009, 764.
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° GIFG3999 8-, LagPEdMEbm sEdnGMogn, md., 2009, 450.
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3500 30dmygbgds. sMdo@Magds os3doymanms dbatal dmmbmgbs, 0yd(3e J3gybol dogf donb(s
56 0gbs go56y39@0mgds 3gbemmademo.
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V. @sbzgbs

0930l gofamgddan gobbommm adbs Hmamez LamBgmal KbHN639emymBal mbabdagdals
300gdob Lo gombo mog0m LogMMSTIMENLm sMdn@Moygdal BogM, sbgsg dab dgbedsdal J399sbsda
SsebEMmgdalb 3Mm(39nMgda.

ym39m0gg Dg8mambodbymnsb gs3m3dmnbafy, god3mogzgzgms Madwgbndg obgmn L3gzogo-
3060 Ldgombo, AMImal  gocmzomabbabgdss Mg3mdgbmgdamos Ibomgms dogm LosMdo@Mogm
d9056b3730L @ogdabsb.

306039 glb ymgmabs, 3baggdds yumommgds 1bos gos3sb30mmb sMdo@Magalb dagf go-
dmboygbgdgm 3Mm3gbmema@ badstmambyg (“lex arbitri”). 53 935650369l dgMBg3z0bab, o 3o
033560 B3 Lobgdg 0gbs s FboMggdds ggmamogonmo sEgnm3gdsMmgmdom 56 oy d39dwmgds-
9L 9Md0@ Mo LadaMmamb, Mo3gbaw 0035m0LbbNbydL 3obmMb3gdmmds sMdn@Magol g Lom-
Rgmob bEMb3gmymeal mmbobdagdol godmygbgdsls, s oy o6 3G domagl §394bal 033gGe@ -
0 be®3gd0 83 9 39b0b3bgmb.

obggg, 8boMgqdds Mbws as0m35malbabmb sMdn@Magol BmEMBamgdsdwg LamRgmal «b-
b39mymaz0b Bomgdolb 3Mm(3909Mgdo. Dgdmo asbbomum 046s bagMmadmmMobm Logogmm 3o-
mo@ob Mgamsdgb@do s@Mbgdnmoa 3mbBgbmnggds o3 Lagznmbobs, mydzs oyygo baMggdds ©o3s
bbgo 3Mdo@Mmoygb ©omg39800g00gL, dgbadmms @own 3Mmdmgdals babsdg 5dmAbrbgb. o 30
3563(369009069mb byyMgoemn 94693 833md3gmb dHNMB3gmymazol DmBgda s M8306 o6 0dbgds
bobg Dy, B3 abo gobzbowgds gobabarmlb s nnFmoanmo domol 3Jmbg aosbyzg@nmagds doon-
0mb, d9bgdMogos, 3m3sbyybg dbomg o 3099693l dob vFog0006 obToMgdal s 39M (3 3gMogab
5535mMEgomadl dob, 30650086 BabobESM 56 3dmbos gsdmgmagbamo 30l mamdsody bgds. dgbo-
3530bow, dbatggdds BabsbBs LasmdoGMagm qgmebbdgdedngg Mbwes esMgammammb 8333560
Lo@mo(z0s, 0 o6 by, Hm3 3g8ga 50dmMAbbYL asdmmgsem dpamdamgmdsda.

Loyn@omgdms, sgMgmgg sebMmagdals bsgombas. domamons, boyy amE 3oL 3mb3z96(3053
3boMggdL aodaM@ogs 3Mm(39MMgdo s dmgm Mog 939469830 gl 3EMImgdals o6 bomImac-
396L, 0330 5bobadbagos abas, HmMI 3mMbggb(30s yzgms J39yobslb o o3l Jomgdamoa s (3oem-

399 4394693303 @ d3gd0s g 39mgdmma Jomgdabsb.
obg3g, 3obamzemabbbgdgmos, o Lo @@Mhgzbas dbomgl LamRgmal @bOHNYb3gmymezals

mbobdogdol momdadg aobzbogdal gozgmgds: Labadsmmemmdn o) MmegoE sMdoGMagda. Labo-
doonmmdo bgdob3ogm dbomglb dgmdmos dodoMmmb s dmombmgmlb dm3sbybol babssmdwmgg bm-
3930b domgds. 0y30 Labadsmmem dm3sbnbals dzgysbodns 353ab sebMymadol 3Mm(390Mgdab
©obygds 3MmMdmgdme dmbogds 35dnbgg, Mmam®(3 3o asebyzg@omads 0469ds domgdmma o
3M530m0M0 05358 gd0mn (36Mmds-smbMmmgds o6 0d6gds Logofm. od(3s, gmeg dbMog, aoboom-
35m0bB0bgdgmos sMmdoGMagal 3mI3g@&abBMHmds Lobodommnmmbmeb dgmamgdom. s@do@Mmgdo
bogdob sMLgdoc goMgdmgdgdlb M3gm 0(36mdgb s sgMgmazyg docm goshbnsc sMsgmma Lbgs 3Gngo-
™mga05(3, 0b Mol godm(z Fbomggdo dmaswsm 0MRg396 53 0bbEGNB YL (3MbREb0smmMds, (3om-
399 ©oMagddn NRcmm oo 3M3I3g@&ab(30s). 98 Y39moxmomsb gs38m3rnbaty, dgundmadgmos
Bmgon Mg3m3gbea(300L g039mgds 01 HmM3gem 0bLEBGNEL Nbos Bndsfmmmlb bamgd Lagnmmg-
d0b d93mbgggedo. gb ¢bos dmbogl bmmme nbrngnysmymo dgxgsebgdal dgdwga, yzgmes aomg-
3mgdob @g@ o NEa sbomnbal s 3Mom@0@ 9@ gdol (3sgomomam, Mmab) amagqdab dgogasw.
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NIKOLOZ CHOMAKHIDZE

PROVISIONAL MEASURES IN INTERNATIONAL ARBITRATION

1. Introduction

In modern globalization conditions, when the economic borders are expanding and even disappea-
ring and the country attracts the foreign investments, foreign elements are more frequently observed in pri-
vate legal relations and the relations become more complex, therefore, the unregulated issues appear in the
legislation. Consequently, the parties of the mentioned relations have been entitled to regulate their relati-
ons autonomously, on their own. “As for the complex relations, it entails various details and risks that can-
not be fully secured”, therefore, logically, such complex relations entail dissensions that cause a number of
disputes.'

“Conlflicts are regular problems accompanying any type of business relations. As such it is somet-
hing that cannot be avoided, but should be dealt with. The businesses with comparatively local characters
address the governmental organizations or courts to seek their dispute resolution. At the international level
the disputes are pended politically, sovereignly, entrusting the dispute resolution to the institution attached
to the specific country. Therefore, the businesses with rather non-local nature have entrusted their dispute
resolution to the alternative dispute resolution means and engaged the arbitrations in the process. In the 20"
century, the activities by the International Chamber of Commerce, as well as the validation of enforcement of
foreign arbitral awards by NY Convention of 1958 made the mentioned institute even more successful.”?

In order to prove the above mentioned, it would be enough to provide an example of statistics of London
Court of International Arbitration which shows that the institute was addressed 265 times in 2012 for dispute re-
solution and the given figure indicates the growth by 18.3% in comparison with the same data from the previous
year. The disputed amount of 11.5% among those disputes exceeded 20 million USD, while 29% required the
obligation of accomplishment of specific activities.> Consequently, larger businesses very actively use the insti-
tute of arbitration for their dispute resolution. A similar trend is observed in the Arbitration of the International
Chamber of Commerce in Paris, which is one of the most popular institutes. In 2012 it was addressed by 759 cla-
imants, (in 1999 by 529, in total 269 awards had been issued).

Making arbitral agreement or transferring the dispute to arbitration does not necessarily mean that the dis-
puting party will behave fairly. On a contrary, if the party realizes the lack of its chances to win, it will try to pro-
long the process, to impede the other party in obtaining the evidences, etc. Therefore, the claimant party needs a
certain assistance from arbitration in order to deal with the obstacles created by the other party. Such assistance
is possible through the provisional measures, which are similarly acceptable to the forensic system as well.° The
present paper refers to the provisional measures applicable to international commercial arbitration.

The theme is divided into two main parts. Its first part refers to the means of claim settlement, their defini-
tions, and procedures of acceptance and approval by international commercial arbitration. In this part we will
discuss the types of provisional measures, as well as the preconditions goals they have. Besides, we will
outline the separate problems arising from the process of adopting the provisional measures.

Tsertsvadze, G., International Arbitration, Tb., 2009, 24.

Thirgood R., International Arbitration: The Justice Business , Journal of International Arbitration, 21, 2004, 341.
The London Court of International Arbitration (hereinafter “LCIA”) Rules, <http://www.lcia.org//media/-
download.aspx?Mediald=261>.

International Chamber of Commerce (hereinafter |ICC) Statistics, <http://www.iccwbo.org/Products-and-
Services/Arbitration-and-ADR/Arbitration/Introduction-to-ICC-Arbitration/Statistics/>.

For example, provisional measures are considered by Clauses 191— 199" of GCPC.
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As the present paper refers to international commercial arbitration, it is important to evaluate how
their decisions are enforced in other countries where the provisional measures shall actually take place.
Consequently, the second part of the paper refers to the issues of recognition — enforcement of the provisio-
nal measures adopted by the arbitration based on the analysis of international conventions and the Georgian
legislation in force.

The paper does not focus on any specific arbitral tribunal, but generally reviews various international
arbitrations. However, based on its importance and its rather detailed regulations, more attention will be pa-
id to the UNCITRAL model law of 1985 with the amendments therein of 2006.

The present paper does not aim to analyze the Georgian legislation or investigate its problems; ho-
wever, as it is dedicated to Tbilisi State University, we will review the Georgian situation in a separate sub-
title. In particular, we will review what authority will the arbitration have in Georgian reality and will have
a look at the already rendered awards regarding the application of provisional measures and find out how
those awards have to be enforced.

2. Adoption of Provisional Measures

2.1 Definition and Meaning of Provisional Measures

The Model Law of the United Nations Commission on International Trade Law' defines the provisional
measures as follows: “An interim measure is any temporary measure, whether in the form of an award or in
another form, by which, at any time prior to the issuance of the award by which the dispute is finally decided, the
arbitral tribunal orders a party to: maintain or restore the status quo pending the determination of the dispute; ta-
ke action that would prevent, or refrain from taking action that is likely to cause, current or imminent harm or
prejudice to the arbitral process itself; provide a means of preserving assets out of which a subsequent award
may be satised; or preserve the evidence that may be relevant and material to the resolution of the dispute”.?

Consequently, the temporary measures of provisional (interim) measures that aim not to give the defen-
dant party an opportunity to misuse its prevalent condition prior to the issuance of the final award and create or
maintain the condition out of which a subsequent award may satisfy the claimant’s application.

Currently, more and more applications requesting the provisional measures are observed. This trend is re-
alistic. For example, if the defendant party manages to destroy the evidences or transfer the disputable property
to the third party, the process will lose its actuality for the claimant party because it will complicate the allegation
process to such an extent when it becomes impossible to achieve a successful dispute resolution or enforcement
of the final award. Such result would not satisfy either the claimant party or the arbitration itself as the latter has
to compete with the court by means of “more effective” services rendered to the parties. In the described circum-
stances it would be impossible to render the effective service and assist the parties in objective and wholistic exa-
mination of the case and, eventually, the issued “fair”” award will be meaningless. Therefore, almost all arbitrati-
on regulations, national legislations or international conventions related to alternative dispute resolution consider
the provisions regarding the interim measures.’

Because of the importance of the topic, UNCITRAL has spent significant time on studying the issue, and
in 1999 the working group prepared the topics for reformation; and only in 2006, after long discussions about the
existing practice, problems and the ways of their resolution, the amendments were made to the law.*

United Nations Commission on International Trade Law (hereinafter, UNCITRAL).

UNCITRAL Model Law on International Commercial Arbitration, Article 17,
http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf.

M. Ferguson S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.

United Nations Commission on International Trade Law, Yearbook 2002, United Nations Commission on
International Trade Law, Yearbook 2002, http://www.uncitral.org/pdf/english/yearbooks/yb-2002-e/yb_2002_-
e.pdf.
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2.2 Types of Interim Measures

It should be noted that the interim measures of arbitration encompass provision of evidences as well.
For example, the list of types of measures of UNCITRAL Model Law includes the measure of preserving
the evidence. The similar clause is directly copied to the Georgian law about arbitration and to the juridical
literature, where the functions and types of the measures are discussed together with the provision of evi-
dences."

After revising the legal or material preconditions, it is important to determine what expectations the
claimant party might have, or, in particular, what type of interim measure can s/he get from the arbitration
in order to make a correct and effective choice. Consequently, this chapter will refer to the classification of
the interim measures.

The arbitration regulations do not provide a detailed classification of interim measures.? For exam-
ple, the arbitration rules of ICC include a provision that the arbitration can use “any interim measure”, that
it considers most effective for achieving the set goal.® Similar provision is provided by the arbitration rules
of the Arbitration Institute of the Stockholm Chamber of Commerce®.

Any arbitration rule that provides the listing or a general classification of the types of interim measu-
res includes a provision that the arbitration can use the interim measure that is not included in the list, ho-
wever, depending on separate circumstances is deemed to be effective for achieving the final goal. Conse-
quently, the rules mainly take a careful approach and avoid classifying interim measures and providing
examples,® thus not setting the limits to the parties to use only the listed types of measures unless it is other-
wise set by the contract. By such an approach the arbitration gets more freedom to refer to its own opinion
and to the parties’ desire and to take a measure that does not contravene with the arbitration rules and
UNCITRAL Model Law.®

There is no uniform list of interim measures. Different rules and legislations consider a different set
of these issues. The UNCITRAL considered two main categories of the measures before its revision in
2006. The first category aimed to avoid the harm to the party and/or the arbitral proceedings, and the other
created the conditions enabling enforceability of the arbitral award’. In 2006, as a result of the reforms, the
following classification was set forth in the Model Law®:

a) To maintain or restore the status quo pending determination of the dispute.

For example, the defendant party may be ordered to take certain actions such as: terminating the
contract or refraining from using the disputable intellectual property. ICC Arbitration has issued orders re-

Unlike GCPC, Clause 14 which regulates the “provision of evidences” and Clause 23 covers the interim
measures that aim to create the conditions that would prevent from the impossibility or complication of
enforcement.

Such approach is acceptable to the forensic system as well. Although, Clause 198 of GCPC provides a list of
interim measures, however includes a phrase “it can be” and the 3™ paragraph of the same clause provides that
whenever neccessary, the judges can use other measures on their own accord. Consequently, the procedural law
does not provide a detailed listing of the measures as such detailed listing may impede the effectiveness of the
process.

ICC Arbitration Rules Article 28.1, <http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR-
/Arbitration/ICC-Rules-of-Arbitration/>.

Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce Article 32.1,
<http://www.sccinstitute.com/filearchive/3/35894/K4 Skiljedomsregler%20eng%20ARB%20TRYCK 1 10092
7.pdf>.

UNCITRAL Model Law and the arbitration rules include the list of types of the interim measures but prior to the
list give an introductory sentence: “for example and without limitation to”.

6 Gusy M., Hosking J, Schwarz F., A Guide to the ICDR International Arbitration Rules, 2011, 204.

United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.org/pdf-
/english/yearbooks/yb-2002-e/yb_2002 e.pdf>.

The categories are provided in the UNCITRALModel Law (17.2) and the arbitration rules therein (26.2).
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garding the continuation of the liabilities assumed by the defendant party through the contract despite the
fact that the defendant party deemed it as a terminated one and had cancelled the implementation. '

b) To take action that would prevent, or refrain from taking action that is likely to cause, current or
imminent harm or prejudice to the arbitral process itself.

Such measures could include the sales of the products with a short shelf-life, as well as obliging not
to disclose the confidential information.

¢) To provide a means of preserving assets out of which a subsequent award may be satised;

When the arbitrating party requires an item or a sum being under his/her interest and possessed by
the defendant party, in order to avoid impossibility of enforcement in the future. For example, sequester of
the premises until the end of the process will prevent from unlawful sales of that property by the defendant
and if the claim is settled the claimant party will easily return it.

d) To preserve the evidence that may be relevant and material to the resolution of the dispute.

The examples of such measures might include: organizing the inspection of a building, or a construc-
tion site, in order to develop a report; or inviting an expert and giving him an opportunity to provide his fin-
dings.

Drawing up the classifications and listing their types do not imply a special practical meaning; the
only reason for creating them is to offer the parties and the arbitration the options of certain important cate-
gories. The parties are free to make up a precise list of the measures that they foresee important or exclude
any measure they consider as unimportant.?

2.3 Legal Sources of the Arbitration Authority with Regard to the Interim Measures

Arbitration is not the court litigation where all admissible provisional measures are prescribed in de-
tail by the Procedural Code. The arbitration may be entitled with a relevant authority by several sources,
such as legislative norms and the agreements by the disputing parties. Consequently, before applying the
interim measure, it should be determined whether the specific arbitration has the authority to apply such in-
terim measures and what the source of that authority is.

2.3.1 Agreement of the Parties

The court is a competent body for any dispute resolution and the parties usually, first of all, address
the court when they seek their dispute resolution. Such right is guaranteed to any person by the procedural
law, by constitution and by the international convention.

However, if the parties agree so, the dispute between them arising from specific legal relations can
be transferred, instead of the court, to one of the alternative dispute resolution institutions, such as — arbitra-
tion. In such a case the court’s competence is automatically excluded and arbitration becomes the main in-
strument of dispute resolution.

The arbitration agreement has its essential and additional conditions. Without the former the arbitral
agreement would lack its legal power, while the latter mainly supports the development of such procedures
that would be more flexible and acceptable for the parties.

The arbitration agreement by virtue of which the parties transfer their dispute for examination to the
arbitration shall include the provision clearly indicating the individual relation on the grounds of which the
dispute transferred to arbitration arose, and also, the specific arbitration by means of which the parties wish
to settle their dispute. Therefore, it is important to individualize the arbitration and the dispute; this is an es-
sential condition of the agreement.?

Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de 1’Arbi-
trage Bulletin, 25, 2007, 473.

Tsertsvadze, G., International Arbitration, Tb., 2009,174.
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However, following that the arbitration is an alternative dispute resolution tool, it entails certain pe-
culiarities constituting its advantage compared to the court. These advantages are reflected, for example, in
the opportunity that the parties can draw up all the rules in their agreement either referring to the material
law or the procedural norm that should be followed by arbitration when examining the case.

Besides the above mentioned essential conditions, the arbitration agreement usually contains the fol-
lowing too: “1. indication of the location of the arbitral tribunal; 2. indication of qualification of the arbiters
as well as the procedures of their designation or rejection; 3. determination of the procedures of arbitral
proceedings; 4. reference to the applicable material law; 5. procedure of issuing and correction of an arbit-
ral award.”"

All arbitration rules directly point out the prevalence of the parties’ desire, when the subject refers to
the application of the interim measures. For example, ICC entitles the arbitration to apply the interim mea-
sure against the sufficient application “unless the parties have agreed otherwise”.? Similar provision is fo-
und in UNCITRAL Model Law Clause 17, which directly indicates that “unless the parties have agreed ot-
herwise, the arbitration may use the interim measure against the application submitted by one of the parti-
es.”3Any arbitration rule or the national legislation of a country that has adopted the Model Law, considers
a similar regulation of the issue. Therefore, we can assume that the parties are entitled to grant the right to
the arbiters to take certain measures based on the submitted request, or, the parties may deprive the arbiters
of such right. It is also possible that the arbitration agreement describes in detail what procedures are nee-
ded or what material preconditions are present that enable the arbitration to satisfy the party’s request upon
the application of interim measures and, also, what kind of interim measures are acceptable during the dis-
pute resolution process.”

2.3.2 Arbitration Rules

To date, almost all arbitral rules consider a possibility of application of interim measures during in-
ternational arbitration processes. Consequent to the consensual nature of the arbitration, the preference is
given to the parties’ desire rather than to the arbitration rules. However, if the parties have not excluded di-
rectly, or have not mentioned at all any provision regarding the interim measures, the arbitration rules entit-
le the arbiters to discuss the relevant application if submitted any.® The current international arbitrations,
for example, such as arbitrations of London, Paris or Stockholm, do not include the detailed regulation with
regard to the interim measure, but give a rather general definition underlining that the parties’ agreement
has a decisive role in the introduction of the provisional measures and gives just a general overview of the
types of measures that can be applied. A comparatively detailed regulation of the issue is provided by the
arbitration rules of UNCITRAL®. It is important to distinguish the UNCITRAL Model Law from
UNCITRAL arbitral rules. Despite the fact that both are developed by the same commission and revised al-
most in the same period’, and both documents refer to the arbitration of disputes, the difference between
them is quite obvious, especially with regard to the interim measures.

The Model Law is dedicated to the countries and includes the norms that will be harmonized after
reflecting them in the national legislations; consequently, different jurisdictions will impose fewer prob-

1bid, 175.

ICC Arbitration Rules 28.1.

UNCITRAL Model Law Article 17.

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
I’ Arbitrage Bulletin, 25, 2007, 473.

As we already discussed above that the ICC and UNCITRAL arbitration rules provide that the parties* agreement
prevails over the arbitral rules when the subject refers to empowering the arbitration to introduce the interim
measures. Similar provisions are set forth in LCIA and ICDR rules.

UNCITRAL Arbitration Rules — the arbitration rules developed in 1976, and last revised in August, 2010.
<http://www.uncitral.org/uncitral/en/uncitral _texts/arbitration/2010Arbitration_rules.html>.

Amendments to the Model Law made in 206, and in the arbitration rules — in 2010.
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lems to the parties. As for the arbitration rules, they are the procedures developed by the commission that
can be activated and used as dispute resolution procedures only when the parties refer to them. This means
that, by means of referring to the rules, the parties express their desire to automatically incorporate all the
subsequent rules in their agreement.

There are certain differences from the contextual point of view as well, for example: the Model Law
regulates the decisions made “ex parte” regarding the application of interim measures, and the arbitration
rules do not include such a provision. A similar situation is observed with regard to the enforcement of the
decisions regarding the interim measures. '

The arbitration regulations could be linked to the parties’ agreement: if the parties do not incorporate
additional conditions into their arbitral agreement and just indicate their desire to transfer their dispute to
the particular arbitration, it is deemed that they accept the rules set forth by the regulations and express the-
ir desire to have the dispute solved according to those rules.

2.3.3 “Lex Arbitri” — The Law to be Used by the Arbitration

The parties may regulate in detail the procedures according to which they wish to solve the dispute,
or may not pay attention to such issues when transferring the dispute to the arbitration, which may have the
regulations that do not include the adoption/application of the interim measures at all. In such cases the ar-
bitration should have the additional rules that would be helpful for the parties in resolution of the problem.
Therefore, it is important to involve the legal norms that will offer more detailed procedural regulations to
the parties. The law used in the international arbitration may regulate designation of the arbiters and the ru-
les of conducting the arbitration process (,,lex arbitri).?

One of the arbiters defined ,,lex arbitri* as follows: ,,What is the law regulating the arbitration dispu-
te? As the seprate authors state, it is a set of norms regulating the arbitral proceedings outside the issues
that are not determined by the parties‘ agreement or desire. The law regulating the arbitral proceedings co-
ver the issues such as: application of interim measures (e.g. obligation of the party to store the goods) and
rules based on which the court may assist the arbitration in separate cases (e.g. when there is no othe way
out the court shall fill in the gap in formation of the arbitration) and the rules that enable the judge to super-
vise the arbitration (e.g. to dismiss the arbiter for misconduct).*®

,»With regards to the procedural law aplicable to the arbitration, almost all national legislations con-
sider a so called ,,seat theory“,“ based on which the arbitration uses the legislation of the country where the
dispute examination takes place. It is possible that the procedural law differs from the regulations of materi-
al and legal aspects of the dispute. The cases when the parties point out oneof the national procedural laws
is very rare in the arbitration practices and therefore the above mentioned theory enjoys its frequent use.*®

As we already mentioned, the regulations of arbitration contain scant regulations with regard to the
interim measures and there is always a chance that the parties do not indicate the detailed procedures in the-
ir agreement either. Threfore, it is possible that the norms of the applicable procedural law come to the
agenda very frequently.

! Tucker A.L., Interim Measures under Revised UNCITRAL Arbitration Rules: Comparison to Model Law
Reflects both Greater Flexibility and Remaining Uncertainty, Arbitration Brief, Vol. 1. Issue 2, 2011,
<http://digitalcommons.wcl.american.edu/ab/?7utm_source=digitalcommons.wcl.american.edu%2Fab%?2Fvol1%?2
Fiss2%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages>.

Tsertsvadze, G., International Arbitration, Tb., 2009, 365.

Redfern A., Hunter M., Law and Practice of International Commercial Arbitration, 4™ ed., London, 2004, 80.

Seat Theory.

Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.
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2.4 Material and Legal Preconditions of the Interim Measures

The legal preconditions of the interim measures entitle the arbitration to take certain measures to as-
sist a party in separate cases. However, the meaning of “separate cases” is determined by the material — le-
gal preconditions. If the arbitration takes the provisional measures only based upon the claimant’s request,
it will entail a serious threat to the interests of the defendant party who may bear serious material losses. In
order to avoid this, there are some material preconditions for the application of the provisional measures,
and the arbitration shall inspect whether such preconditions are present before applying any of the interim
measures to the party.

2.4.1 The Authority of Arbitration

Certainly, the Permanent International Arbitration of Stockholm cannot render the award if the parti-
es have indicated the Paris Arbitration as a location of their dispute resolution. However, this precondition
of admission does not refer only to this issue. First of all, it is important that there are no grounds to annul
the arbitration agreement, and, besides, we have already discussed the cases, when the arbitration was not
formed yet, but the need of application of the provisional measures was present and, therefore, the parties
faced the necessity of activation of separate mechanisms, such as, for example, the designation of an arbiter
empowered only with a particular authority by the arbitration secretariat. Therefore, often the formal pre-
conditions with unimportant and simple meaning at a glance become the problematic issue to be discussed:
to what extent does the arbiter have the authority to apply the interim measure? In order to answer this qu-
estion, first of all, the mentioned authority should be examined."'

2.4.2 Application Submitted by the Party

The Model Law and the UNCITRAL arbitration rules, as well as any other arbitration legislation or
regulations directly indicate that in case of “request submitted by any party” the arbitration may apply the
provisional measure. Therefore, we can conclude that the arbitration cannot apply a provisional measure on
its own accord even if there is a realistic need for it. Naturally, considering that the basic principle of the ar-
bitration proceedings is the equality of the parties and, moreover, the desire of the parties is so important
that they jointly decide what right shall be granted to the arbitration, if none of the parties express its desire
for application of the interim measures and the arbiter decides on his own accord “to assist” one of them,
such situation would put the principle of competition of the parties under a serious threat.

The regulations of arbitration also point out that any party, and not only the claimant party, can
apply to the arbitration requesting an interim measure. In case if a party has submitted a request to the arbit-
ration and, at the same time, is a claimant party, then it holds the opportunity to achieve a provisional mea-
sure for his claim. However, in separate cases the defendant party can also have an opportunity to submit a
similar request, for example, with regard to the issues such as preservation of the evidences or depositing
the security amount on the deposit account.

2.4.3 “Reasonable Possibility” to Satisfy the Merits of the Claim®

Such requirement is directly indicated in Clause 17 of UNCITRAL Model Law: “There is a reaso-
nable possibility that the requesting party will succeed on the merits of the claim. The determination on this
possibility shall not affect the discretion of the arbitral tribunal in making any subsequent determination.”

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
I’ Arbitrage Bulletin 25, 2007, 473.

Often, in literature it is referred to in Latin: “Fumus boni iuris”, which in translation means
grounds”.

2
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Such precondition is familiar to the courts as well. Moreover, the working group incorporated such
provision after the revision of the forensic systems of different countries and, later, of the arbitration practi-
ces.! Naturally, the submission of the application requesting the use of interim measures takes place at the
beginning or in the course of the process, therefore, the arbitration has not evaluated yet to what extent
shall the merits of the claim be satisfied and, consequently, the decision shall not be made at the given sta-
ge. For this particular reason, all laws and regulations establish the “reasonable possibility” and indicate di-
rectly that passing these barriers by the party will not affect the final decision of the arbitration. It is quite
hard to determine what this precondition specifically covers. It should not be viewed as a serious and signi-
ficant barrier. More importantly, the request submitted by the party should not be absurd or unjustified so
that one of the results of application of the interim measure would affect the opposite party at the end of the
arbitration proceedings.?

2.4.4. Avoiding Significant and Uncompensable Losses

The next precondition met with the admission of the provisional measures refers to significant and
uncompensable losses. The claimant party shall submit convincing arguments to prove that unless the inte-
rim measure is applied, he will be subjected to the uncompensable and unrestorable losses even after the
merits of the claim are satisfied. “Practically, this precondition entails the analysis of the threat facing the

claimant party and comparison to the outcomes that would face the defendant party.”?

2.4.5 Submission of Security Amount by the Claimant Party

It is possible that the requirement of the arbitration for the submission of security by the claimant
party is deemed to be one of the preconditions in certain cases. “Whenever the arbitration has to assess the
effectiveness and usefulness of the interim measures, the security amount submitted by the party can con-
stitute a mechanism to regulate the risk and compensate the losses incurred because of incorrectly applied
provisional measures”.*

The working group of UNCITRAL reforms has worked hard on this issue. Mainly, their discussions
were focused on to what extent it is necessary to grant the obligatory nature to the submission of the secu-
rity amount by a claimant party even if the decision would be made “ex parte”. Nevertheless, they finally
agreed that the submission of security amount would have the non-mandatory nature.’

Currently, Clause 17 of UNCITRAL Model Law obliges the claimant party to compensate all the
costs and damages that would not take place without the application of the provisional measure. The Law
entitles the arbitration, at any stage of the proceedings, to require from the claimant party the submission of
the security amount, however, such authority could be considered as a mechanism of protection of the inte-
rests of the defendant party. Such mechanism can be activated at any stage of the proceedings and, therefo-
re, it is not deemed to be the precondition of the provisional measure that, as an established standard, shall
be examined by an arbiter before issuing any decision.

Wong J., The Issuance of Interim Measures in International Disputes: A Proposal Requiring A Reasonable
Possibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33,
2004, 605.

Wong J., The Issuance of Interim Measures in International Disputes: A Proposal Requiring A Reasonable
Possibility of Success on the Underlying Merits, Georgia Journal of International and Comparative Law 33,
2004.618-619.

Vor Segesser G., Vorsorgliche Massnahmen im Internationalen Schiedsprozess, Association Suisse de
I’ Arbitrage Bulletin 25, 2007, 473.

Donovan D.F., The Scope and Enforceability of Provisional Measures in International Commercial Arbitration:
A Survey of Jurisdictions, The Work of UNCITRAL and Proposals for Moving Forward, International
Commercial Arbitration: Important Contemporary Questions, Kluwer, Netherlands 2003, 130.

° 1bid, 131.

115



2.4.6 Various Factors to be Regarded

What the arbiter shall inspect and how deeply shall he analyze the issue depends upon the nature and
the type of the interim measure. For example, if the type of the measure is as strict as a Worldwide Free-
zing Order, than the arbiter shall be more careful before satisfying the application. The issue is attractively
discussed by the English court with regard to the case. Dadourian Group International Inc. & Ors v Simms
& Ors." During the dispute eight guidelines were developed, which the courts should take into considerati-
on before issuing similar decisions. In particular, these guidelines provide that:

1. “The permission shall be fair and useful, which means that the effectiveness of sequester is secu-
rity and it does not have the oppressive character.”

2. All circumstances and alternatives shall be examined with adequacy, in order to consider the inte-
rests of the claimant as well as of the third persons, who might be affected by the sequester.

3. The interests of the claimant party should be compared to the interests of the defendant party and
to the interests of any person, who might engage in the dispute at the later stage.

4. The claimant shall not have the opportunity to get satisfaction from his/her own request by any ot-
her effective means.

5. The claimant party shall submit all the information and evidences necessary for decision making;
namely, this information may refer to the approaches and practices of the country where the enforcement
will take place, as well as the precise information about the sequestrable assets and their owners.

6. The claimant party shall assert that the assets exist and they fall under the jurisdiction of the other
country.

7. The claimant shall also submit the evidence that the defendant party intends to sell the sequestrab-
le assets.

8. The claimant shall notify the defendant about the submission of the request. If there is an urgent
necessity of the request satisfaction, the defendant party can be notified about the request later on, but as
soon as possible™

Despite the fact that these standards are set by the court, not the arbitration, indeed they provide such
a fair and detailed description of the preconditions that it would be better if arbitration takes them into con-
sideration. However, it should be mentioned that they refer to the strictest and most radical interim measu-
re: the international sequester (Worldwide Freezing Order). Therefore, a person examining such an applica-
tion shall be very thoughtful in order not to breach the interests of the defendant party. The arbitration shall
precisely assess lots of issues, however, if each interim measure is assessed against the same quantity of
preconditions, it may take a long time to make a decision and, consequently, the “urgent” measures may be
delayed, which would impose a threat to the claimant’s interests.

2.5 Certain Problematic Issues Related to Interim Measures

2.5.1 The Necessity of Issuing Interim Measures before Arbitration is Formed

While arbitrating the dispute, the problems appear with regard to the provisional measures because
of the absence of detailed regulations for certain issues. Namely, one of such problems is the uncertainty re-
lated to the question: Who shall decide upon the application of interim measures when the arbitration has
not been formed yet? The mentioned procedure can last several months, whereas the essence of the provisi-
onal measure lies in the fact that it should be rapid, and should enable the party to preserve the conditions

Falconer C., Bouchenaki A.,Protective Measures in International Arbitration, Business Law International, 11,
2010, 183.

Dadourian Group v. Simms: <http://archive.onlinedmc.co.uk/Dadourian%20Group%?20v.%20Simms.htm>,
[01.07.2013].
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that would lead to the final goal. If the claimant waits for several months until the arbiters’ selection pro-
cess is over, it is more likely that there will be no need to proceed any more. '

The mentioned issue has been reflected in several arbitral rules offering sufficient regulation of the
issue. For example, the current rules of London International Arbitration?, and, namely, its Clause 9 provi-
des the speedy procedures of formation of the arbitration. However, the mentioned clause aims to shorten
the established terms and take more effective measures for dispute resolution. The clause stipulating the
provisional measures does not say anything with regard to the mentioned terms and, therefore, cannot be
referred to as a perfect way of problem solving. Speeding up the terms can have a positive influence upon
the claimant too; however, it is not enough for making a rapid and effective decision considering that the is-
sue is really urgent for the claimant party.®

Since 1990, ICC also offers the “pre-arbitral procedures” which, together with other topics, enables the
arbiter to issue a provisional measure before commencing the arbitral proceedings. Namely, the arbiter is entitled
to:

1. use any protective measure that would prevent rapid losses and uncompensable harm;

2. impose the responsibility of payment to the party;

3. give an order to the party to accomplish all the assumed liabilities, among them to sign or submit any
specific document, or ensure the accomplishment of the given order by another person;

4. to give an order to the party to preserve the evidences;*

In order to use such a procedure, the parties must have a direct agreement upon it: a special provision in
their arbitral agreement or other written document expressing their will that they accept the “pre-arbitration pro-
cedures”. Otherwise, even if the arbiter had issued the provisional measure, it would not have the mandatory po-
wer for the parties; according to NY Convention,® it would not be considered as an arbitral award and, consequ-
ently, would not be enforceable in the country of destination.

The International Chamber of Commerce provides an even more detailed regulation of this issue since
2012. It added Annex 5 to the arbitral rules, a so-called “emergency arbitration rules”.® the function of the latter
is the same as that of the former; however, it can be activated if:

1. the parties have conducted an arbitration agreement indicating the wish to transfer the dispute to the
ICC arbitration and to follow the rules of arbitration of the mentioned institution;

2. the parties do not directly exclude the application of Annex 5;

3. the parties do not indicate/consider directly the application of other, more detailed and different rules.”

Therefore, the ways of problem solving are considered under the arbitration rules by the ICC and if the
parties address this institute, whenever necessary, they will get a rapid and effective solution even before the ar-
bitration is formed.

Despite the fact that separate institutes make their efforts to find a way to assist the party urgently nee-
ding an interim measure before the arbitration is formed, we can assume that this problem is not entirely sol-
ved. Consequently, the parties have to be careful and make a choice between the two alternatives: either
they regulate the issue in detail and sufficiently indicate it in their arbitral agreement, or address the court
with the application requesting the interim measure. Otherwise, it may happen that awaiting the final deci-
sion becomes senseless even before the arbitral proceedings start.

M. Ferguson S., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions and Anticipated Results, International Trade Law Journal, 2003, 55.

> LCIA Arbitration Rules.

Collins E., Pre-Tribunal Emergency Relief in International Commercial Arbitration, 10 Loyola University
Chicago International Law Review, 10, 2012, 105.

ICC Rules for Pre-Arbitral Referee Procedure, Article 2.1

1958 - Convention on the Recognition and Enforcement of Foreign Arbitral Awards - the "New York"
Convention,<http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII 1 e.pdf>, [date of purchase].
ICC Arbitration Rules Appendix V - Emergency Arbitration Rules.

Emergency arbitrator, <http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/emergency-
arbitrator/>.
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2.5.2 Issuing the Interim Measure “ex parte”

There are varieties of ideas expressed in literature regarding whether the arbitration shall have the
right of issuing a provisional measure upon request, if the party against which such measure is deemed will
not be listened during the decision-making process.'

The practitioner lawyers supporting this institute have very interesting arguments. They say that the
necessity of this institute is present when the effect of rapidness and unexpectedness has a particular impact
upon the protection of interest of the requesting party. They also mention that the interests of the party aga-
inst which such measures are directed can be easily secured by obliging the claimant party to submit the se-
curity. However, they also add that the additional sessions can be convened even after issuing the interim
measures, where the mitigation or cancellation of the measures can be discussed. This would minimize the
risks of the defendant party.?

However, the so-called institute of “ex parte” has many opponents. For example, Professor Hans
Van Houtte dedicated an article to the “ex parte” decisions, where he names different reasons why this in-
stitute shall not be applied. One of the reasons listed in the article is the irrelevance of the institute with the
consensual nature of arbitration. He mentions that the given method of alternative dispute resolution is fully
built upon the desire and expectation of the parties, whereas the method of “ex parte” decisions breaches
the interests of one of the parties. The article provides the recommendation to develop the Model Law in a
way that it would enable the parties to establish the right of application of “ex parte” institute, and not vice
versa - when the parties would exclude this institute preliminarily in order to avoid its application in the fu-
ture against one of them.® In the same article the author provides the view that the decision made “behind
the party’s back” will be unacceptable for the party. Consequently, the latter will certainly seek its appeal,
thus excluding the possibility of voluntary accomplishment in advance. The claimant party will have to ac-
tivate the enforcement mechanisms by means of court and even if it succeeds, it will waste so much time
that will never make use of the so-called effect of rapidness and unexpectedness. As for the institute of en-
forcement of “ex parte” decisions, it is unacceptable for some of the legal systems, while in some others,
despite the acceptance, there still is a kind of doubt or antipathy toward this institute. Therefore, the party
that submits the “ex parte” decision to the court seeking the enforcement validation should know that the
judge will look at it strictly and precisely in order to evaluate whether the procedural norms had been follo-
wed, and whether there was a need to take the decision in the presented form, and whether the violation of
the legal rights of the opponent party is present - this will take much time indeed.*

Special regulations of the issue are offered by UNCITRAL Model Law (amended in 2006)° provi-
ding the so-called “Preliminary Order”. The latter refers to the application of issuing “ex parte” interim me-
asures, because in this case only the claimant’s arguments are heard and the decision upon the application
of the measure is made “ex parte”. However, the peculiarity of the “preliminary order” is that it provides
the opportunity to get a temporary solution without postponing the case. The preliminary order expires after
20 days or from the moment when the opponent party enters the process. After that the arbitration can issue
a provisional measure that either confirms the “preliminary order” or changes/cancels it.® The preliminary
order does not constitute an award,’ therefore, it is valid between the parties and cannot be enforced by the
court under compulsion.

“ex parte” Interim Measures.

Ferguson S. M., Interim Measures of Protection in International Commercial Arbitration: Problems, Proposed
Solutions, and Anticipated Results, International Trade Law Journal, 2003, 55

Van Houtte H., Ten Reasons Against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20.
Arbitration International, Vol. 20, Number I, 2004, 85.

Van Houtte H., Ten Reasons Against a Proposal for “ex parte” Interim Measures of Protection in Arbitration, 20;
Arbitration International, Vol. 20, Number I, 2004, 85.

> UNCITRAL Model Law (Revised 2006) Article 17.

MargaretL.M., The Principles and Practice of International Commercial Arbitration, Cambridge, 2008, 102.

7 UNCITRAL Model Law Article 17C 5.
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2.5.3 Provisional Measures Issued by the Court

According to general rules, the existence of an arbitral agreement means the exclusion of a specific
dispute between the parties from the court. A similar provision is given in Clause 8 of the Model Law. The
first part of the named clause provides that: A court before which an action is brought in a matter which is
the subject of an arbitration agreement shall, if a party so requests not later than when submitting his first
statement on the substance of the dispute, refer the parties to arbitration unless it finds that the agreement is
null and void, inoperative or incapable of being performed. The second part of the clause says that: Where
an action referred to in paragraph (1) of this article has been brought, arbitral proceedings may nevertheless
be commenced or continued, and an award may be made, while the issue is pending before the court.'

According to Clause 186 (1) “d” of Georgian Civil Proceedings Code: “the judge will not accept the
claim during 5 days after its submission if: the parties have conducted a contract, or an agreement indica-
ting that the dispute arising between them shall be transferred to the arbitration.”> Consequently, if the par-
ties have agreed to transfer their dispute to the arbitration, the court will not intervene in the dispute resolu-
tion and, if one of the parties addresses it, it will cancel the proceedings on the grounds provided in Clause
272. Similar provisions are met in different foreign legislations. For example, Paragraph 1032 of German
Civil Proceedings Code provides that the court does not admit the claim upon the dispute which was alre-
ady examined by the arbitration and the consequent arbitral award exists.® Both regulations are copied from
the 3" part of the 2™ clause of NY Convention of 1958 about the recognition and enforcement of foreign
awards. All signatories of the Convention share this provision. An absolute meaning should be given to the
position that it should be prohibited for any party to change its mind and address the court. Such prohibition
shall not be deemed as a violation of the party’s constitutional rights but the reference to the obligation that
“the contract should be fulfilled” and the party should address the arbitration.*

However, this rule applies to the basic examination and resolution of the dispute. In separate cases
the court holds the competence to “intervene” into the arbitral proceedings and take certain decisions on its
own. One of the examples is the provisional measure. Clause 17(5) of UNCITRAL Model Law contains the
following regulation: “A court shall have the same power of issuing an interim measure in relation to arbit-
ration proceedings, irrespective of whether their place is in the territory of this State, as it has in relation to
proceedings in courts. The court shall exercise such power in accordance with its own procedures in consi-
deration of the specic features of international arbitration.”

Such provision can be met in UNCITRAL arbitration rules® and LCIA rules®. Consequently, it is
an established rule that despite the existence of the arbitral agreement, it is possible that the parties address
the court to seek assistance regarding the provisional measures.

It should be mentioned that the arguments regarding this regulation lasted quite long. The lawyers
and the working group could not agree if addressing the court is relevant to the arbitral agreement and to
the Clause of NY Convention of 1958, which obliged the court not to accept the disputes upon which the
arbitral agreements existed; also, whether addressing the court by a party and issuing the provisional mea-
sure by the court means the refusal of the arbitration agreement. 7 Consequently, the arbitration rules and
conventions have been modified and special clauses were added. But the lawyers finally agreed that addres-
sing the court was never regarded as a right of a party related to the provisional measures. Clause 6 of the

' UNCITRAL Model Law Article 8.

Georgian Civil Proceedings Code, <https://matsne.gov.ge/index.php?option=com_ldmssearch&view=doc-
View&id=31702&lang=ge>.

Zivilprozessordnung (hereinafter - ZPO) § 1032 Schiedsvereinbarung und Klagevor Gericht,<http://www.-
gesetze-im-internet.de/zpo/>.

Tsertsvadze, G., International Arbitration, Tb., 2009,195.

UNCITRAL arbitration rules article 26.9.

ICC Arbitration Rules Article 28, I1.

Gaillard E., Savage J., International Commercial Arbitration, Hague, 1999, 712-713.
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EU Convention' about International Commercial Arbitration of 1961 directly indicated that: “Addressing
the court by the party with the request of provisional measures does not mean transferring the dispute for
examination to it”. Therefore, it was an unacceptable practice when the party could address the court with re-
gard to the examination of separate issues, and because of such behavior, it was understood as the party’s re-
fusal on its arbitral agreement, as if it transferred the whole disputable case to the court.?

Concluding from the above described, the parties can address the court with request of the provisional
measures without any problems, and then continue their dispute resolution with the desired arbitration.

As for the question — Which court has the competence to examine the issue and take the corresponding
decision? — this should be decided according to the national law relevant to the international private law.®

Addressing the court with the request of interim measure has the priority that the judge will issue a ver-
dict upon which the enforcement document can be obtained quickly and does not require additional recogniti-
on/enforcement procedures in other countries. Despite this condition, the arbitration is still understood as a
more useful and popular institution to request the provisional measure, because the arbitration can better as-
sess the admissibility of the justification provided by the party and assessment of the preconditions in order
to determine the importance of the provisional measure and its impact on the essential examination of the
case and the final results. Besides, the arbitration is capable to decide whether the party really needs the re-
quested provisional measures or it is just a way to prolong the process. Therefore, despite certain advanta-
ges of the court, international arbitrations are the institutions that the parties address to solve their disputes
and to request provisional measures.*

2.5.4 Granting Interim Measures to the Third Persons

During the arbitral proceedings, the problem appears when a certain decision is directed not to the
signatories of the agreement but to the third person who does not participate in the dispute examination. For
example, if any evidence is not under possession of a defendant party but of a third party, how the provisio-
nal measures shall be issued to that third person®.

Clause 17 of UNCITRAL Model Law and, namely, the definition of the interim measures include
the text: “the arbitral tribunal orders the party to . . .” in such case the party is the subject participating in
the dispute examination. In fact, the key to the arbitral proceedings is its consensual character; the parties
conduct an agreement/a contract to transfer their dispute to the arbitration. The contract provides the relati-
ve right that could be spread upon the contracting parties. Therefore, the arbitration cannot order the bona
fide buyer, the third person not to sell the property. Moreover, such a limitation is influenced by the confi-
dentiality of the arbitral proceedings. The third persons are never engaged in the dispute examination and,
consequently, do not have the right to attend the process, therefore, they cannot be so simply involved in
the proceedings.®

European Convention on International Commercial Arbitration of 1961 Done at Geneva, April 21, 1961 United
Nations.

Gaillard E., Savage J., International Commercial Arbitration, Hague, 1999, 716.

e.g,. Georgian Law “on Private law”, 1998, <https://matsne.gov.ge/index.php?option=com_ldmssearch&-
view=docView&id=93712&lang=ge>.

Bucy D.R., How to Best Protect Party Rights: The Future of Interim Measures in International Commercial
Arbitration Under the Amended UNCITRAL Model Law, American University International Law Review, 25,
2010, 579.

Wang W., International Arbitration: The Need for Uniform Interim Measures of Relief, Brook Journal of
International Law, 28, 2003, 1059.

Srinivasan B.,Scope of Power to Grant Interim Measures against Third Parties under the Arbitration and
Conciliation Act, 1996, <http://ssrn.com/abstract=2141718>, [30.06.2013].
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2.6 The Protective Measures Applicable to the Interim Measures According to
UNCITRAL Model Law

As we have already mentioned several times before, interim measures constitute a protective mechanism
for one party, but it entails a threat of significant damages, especially when the interim measure is unfair or exag-
gerated. Certainly, if all the company’s accounts are frozen, it will not be able to operate and the results will be
lamentable. That is why, there is a number of formal and material preconditions that cannot be passed by the ar-
bitration until it issues an interim measure. It is inadmissible to consider the interests of only one party and if the
arbitration is examining the dispute then it shall consider the interests of the defendant party as well based on
equality and impartiality principles.

Besides the preconditions regarding the admissibility, Clause 17 (3) of UNCITRAL Model Law' provi-
des certain requirements and conditions that aim to protect the rights and interests of the party against which the
interim measure is issued. These clauses create a kind of mechanism in order to correct in time the baseless mea-
sures or ensure a rapid and effective compensation of damages caused by those measures.

It should be mentioned that while elaborating the amendments to the UNCITRAL Model Law, the wor-
king group used the provision worked out at Helsinki Conference in 1996 of International Law Association
(ILA)? about the “Principles of Provisional and Protective Measures in International Litigation”, as well as the
principles developed at Hague Conference of 2001 about International Private Law, and the principles elaborated
by the International Institute of Unification of Private Law. Although, none of the mentioned institutes can be di-
rectly associated with the arbitration proceedings, but, due to their relevance to the protection of the parties’
rights, UNCITRAL found it important to reflect them partially in the model Law.*

In particular, the Model Law provides the following provisions:

a) “The arbitral tribunal may modify, suspend or terminate an interim measure or a preliminary or-
der it has granted, upon application of any party or, in exceptional circumstances and upon prior notice to
the parties, on the arbitral tribunal’s own initiative .

The Model Law enables modification, suspension or termination of the measures issued by the arbit-
ration. The law does not specify the preconditions based on which the arbitration can act in the above des-
cribed way. The “application of any party” and “own initiative”, of course, do not mean that it does not ne-
ed other grounds and the granted measure can be simply suspended. In such a case the interests of the ap-
plicant party will be breached. Therefore, separate circumstances shall be established, which would prove
that the interim measure is either inadequate or has changed, or the precondition on the grounds of which it
was issued never existed. If, for example, it turns out that the party has submitted false evidence in order to
get the interim measure, the arbitration shall terminate the issued interim measure. Whenever the party ini-
tially has applied for 500,000 US Dollars and the arbitration sequestered the same amount on the defen-
dant’s account, and later the requested amount is reduced, for example, to 300,000 USD, the arbitration can
accordingly reduce the amount of sequester on the defendant’s account.

b) “The arbitral tribunal may require any party promptly to disclose any material change in the cir-
cumstances on the basis of which the measure was requested or granted ™

The applicant party is required to submit full information to the arbitration if the circumstances on the

basis of which the measure was issued no longer exist. As already mentioned, the goal of the institute

Same as in their arbitral rules.

International Law Association (ILA) — established in 1873 and dedicated to study, interpret and improve the
international law. It organizes internatonal conferences once in every two years, where separate issues are
discussed and developed.

Principles of Provisional and Protective Measures in International Ligitation.

United Nations Commission on International Trade Law, Yearbook 2002, <http://www.uncitral.org/-
pdf/english/yearbooks/yb-2002-e/yb_2002_e.pdf>.

> UNCITRAL Model Law Article 17 D.

6 UNCITRAL Model Law Article 17 F.
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is to protect the applicant party’s rights whenever necessary. If such a necessity is no more present, it
will turn out that the only goal of the granted measure is to harm the opponent party; therefore, if the
party fails to fulfill this obligation, it may be imposed to the liability of compensation of damages.'

c) “The party requesting an interim measure or applying for a preliminary order shall be liable for
any costs and damages caused by the measure or the order to any party if the arbitral tribunal later deter-
mines that, in the circumstances, the measure or the order should not have been granted. The arbitral tri-
bunal may award such costs and damages at any point during the proceedings.”

This protective measure includes two issues: incurring the costs of interim measures and of possible
costs of damages caused by the measures by the applicant party. The costs occur in each case when the in-
terim measure is granted. It can contain the costs of services such as: transportation, expert’s service or
even sequester.

As for the compensation of damages, as defined in the juridical literature, it cannot be imposed to the
party in each case, even if the real damages are present. This means that the party shall not support the issu-
ance of inadequate measures by its negligent or intentional action and shall not harm the opponent party.
Therefore, if the arbiter makes the final decision which does not satisfy the request of the applicant party
regarding the interim measure, then the issue of compensation of damages will be discussed separately.?

A separate consideration is needed for the circumstances when the decision upon granting the inade-
quate and damaging interim measure was made by the court, not by the arbiter. The practices regarding the
mentioned problem are different. There were cases when the court’s decision regarding the compensation
of damages caused by the unlawful interim measure were not satisfied by the arbiters, or vice versa.® From
the given two positions, preference should be given to the one that considers compensation of damages and
losses. If, from one point of view, we consider the argument that the damages caused generally by the mea-
sures shall be compensated, and this is sufficiently reflected in the legislations and regulations, then the
parties shall not have an opportunity to get rid of the compensation liability by means of revocating the in-
terim measure through the court.

3. Recognition/Enforcement of Foreign Arbitral Awards Granting the Interim Measure

3.1. Need for the Recognition/Enforcement of Foreign Arbitral Awards Granting
the Interim Measures

If when issuing the verdict or the decision by the court the enforcement document is also requested,
it will be submitted to the enforcement institution which will start enforcement. However, this covers the
local disputes examined by the court, where the court and the enforcement bureau constitute the system
supported by the national legislation. A different picture is observed in the case of international arbitration.
For example, in Stockholm, if the arbiter satisfies the party’s application, it should be clarified how the de-
cision will be enforced. Naturally, the party against which the interim measure has been issued can fulfill
the award so that the claimant does not have to refer to the compulsory enforcement measures. There is a
number of reasons why the defendant should do so: it may earn the reputation of the law breaker; or sooner
or later the compulsory enforcement will take place. However, this does not mean that the decisions are al-
ways fulfilled voluntarily and the parties do not have to pass the procedures of recognition and enforcement
of the awards in the country of destination.

See the next provision.

Rubino-Sammartano M., International Arbitration: Law And Practice, o ed., The Hague, 2001, 648.
> Ibid, 649.

4 Tsertsvadze, G., International Arbitration, Tb., 2009, 517.
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3.2 Recognition and Enforcement of the Arbitral Awards — Definitions of the Terms

Despite the fact that both the recognition and enforcement of the award are reinforcing the arbiter’s
order and grant an effect to it, these two terms are separated from each other by the juridical literature and
national legislations.'

Recognition — “considers integration of already rendered award into the legislation of the implemen-
ting country”. Recognition is a rather “protective” measure as it is done by the party to maintain the result
and prevent it from the opponent’s efforts aimed to influence the award through legal action. The recogniti-
on of the award underlines the latter’s mandatory and legal nature toward the parties.?

Enforcement — unlike recognition, it is a rather “pushing” measure defined as “striving for conver-
ting the award into money”. It considers not only the legal recognition of a specific award, but the imple-
mentation of its enforcement too. In order to enforce the award, it should be recognized first.?

3.3 Legal Sources of Recognition/Enforcement

The international conventions have a key role among the legal sources for recognition/enforcement
of arbitral awards. Indeed, if each country had different procedures and regulations with regard to enforce-
ment, the situation would be very complicated for enforcement seekers. Therefore, the international con-
ventions establish general standards that ensure a sufficient legal response to the application of a party in
the country signing the convention.

One of the most important legal sources is the New York Convention of 1958 regarding “the recog-
nition and enforcement of foreign arbitral awards”. The Convention aims to enable the signatory country to
recognize/enforce the foreign arbitral award within its legislative framework rapidly and simply.* The sco-
pe of NY Convention is significantly wide; however, it is not the only source. For example, Minsk Conven-
tion also includes the provisions that enable the signatory countries to enforce the awards regarding the ci-
vil and domestic disputes through simplified procedures.’

When talking about the legal sources, we should pay due attention to the national legislation that re-
gulates in detail who will examine the application requesting recognition/enforcement, what time shall be
allocated to the examination of the application and so on. With regard to the national legislation, the model
Law shall also be considered, because it has been ratified in several countries (among them in Georgia too)
and, therefore, the legislations of those countries had been unified and, as a result, identical regulations re-
levant to the international convention are found in different countries.

3.4 Grounds for the Refusal of Recognition/Enforcement of
the Arbitral Award

The arbitration is entrusted by the states to render an award and, whenever necessary, it is supported
at the enforcement level too. Any arbitral award cannot be enforced. We already mentioned above certain
procedural and material/legal grounds for issuing the provisional measure by the arbitration. Of course, if a
person obtains the arbitral award without its criteria and enforces it, this will entail absolute chaos. Therefo-
re, if the general criteria set are present, the court cannot recognize/enforce the arbitral award and such a
defective award will become just a piece of paper.

Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 16.

> Ibid, 17.

°  Ibid.

Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 25.
Tsertsvadze, G., Recognition and Enforcement of Foreign Arbitral Awards in Georgia, <http://www.-
mpipriv.de/files/pdf3/2009 11 19 013.pdf>.
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With regard to provisional measures, as they should also be based upon the arbitral award, the gene-
ral criteria set forth by the NY Convention apply; the formulation provided in the amended text of 2006 of
the Model Law similarly interesting with regard to the preconditions for enforcement. '

The recognition and enforcement of the arbitral award can be refused based on the application of the
party against which it is rendered, only if that party submits to the authorized institution the documents tes-
tifying that:

(a) the parties of the agreement indicated in Clause 2, in accordance with the legislation in force,
were incapable, or the arbitral award is null according to the law to which the parties have subordinated
the agreement and whenever such reference is absent - according to the law of the country where the ar-
bitratal awards has been rendered?;

The arbitral award is a mutual agreement and, therefore, its effectiveness is in the same way the sub-
ject to the established rules as other types of agreements. For example, Clause 81 of Georgian Civil Procee-
dings Code establishes the grounds for annulment of the agreement if it was conducted falsely. Arbitration
is the alternative — not the primary means of dispute resolution. If the party wishes to use it, s/he should ex-
presses his/her wish, accordingly, and only after this the arbiter will be entitled to examine the dispute bet-
ween the parties. If there is no desire expressed by the parties, or it has been expressed incorrectly, then the
arbitral award, if any, will not have legal power.

(b) the party against which the arbitral award is rendered was not fully informed about the designa-
tion of an arbiter or about the arbitral proceedings or could not present his position due to some other rea-
sons;

The arbitral proceedings, alike to the court proceedings, are built upon the principles of equality and
competitiveness of the parties. Therefore, it is unacceptable that the arbiter issues the award without liste-
ning to the positions of both parties fully and objectively and assessing the circumstances. Otherwise, the
party in absence of which the award was rendered is entitled not to obey the order and the claimant party
will not hold any mechanism of enforcement. This fact proves once again the problematic character of the
awards rendered “ex parte”, if the party manages to get satisfaction of his own request of the interim mea-
sure from the arbiter, s/he will not be able to grant a legal power to it anyway.

(c) the arbitral award is rendered regarding the dispute that was not considered by the arbitral
award, or concerned the issue that exceeds the borders of the arbitral agreement, provided that, if possible,
the awards regarding the issues subjected to arbitration could be separated from the issues that had not be-
en subjected; the part of the arbitral award that includes the resolutions regarding the issues considered by
the arbitral agreement can be subjected to the recognition and enforcement;

As we have already mentioned several times before, in order to enable the arbiter to grant the interim
measure, the parties shall not exclude such a right of an arbiter from their arbitral agreement. If the parties
limit or exclude the arbiter’s right of granting an interim measure, and the arbiter will issue it anyway, the
decision will not enter into legal force until the opponent party gives its consent.

(d) composition of the arbitration or the arbitral proceedings did not correspond to the agreement of
the parties, or if such agreement does not exist — to the law of the country where the arbitral proceedings
took place;

This criterion refers to the circumstances when there are the violations of the procedural norms of
formation of arbitration or of rendering the award by the arbitration. For example, the arbitration was entit-
led to issue an interim measure, but it was limited to the inspection criteria that had to be considered in the
decision making process, however, they had been ignored. We discussed above the cases when the arbitra-
tion was not formed by the parties, however, based on the urgency of the importance of the interim measu-
res, the sufficient decision was made by the person appointed by the arbitration secretariat. It is interesting

UNCITRAL Model Law on International Commercial Arbitration Article 17 - Grounds for refusing recognition
or enforcement.

Text of the Convention in English available at: <http://www.uncitral.org/pdf/english/texts/arbitration/NY -
conv/XXII 1 _e.pdf>.
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whether the decision made by such a person can be annulled based on the reasons described in the above
clause. The ICC regulations provide a direct indication that such a decision is valid if the parties have not
excluded it from their agreement. If the parties consider that the dispute arising between them shall be tran-
sferred to the ICC arbitration, then it is deemed that they agree with all the aspects and conditions provided
in the arbitration rules at the moment of conducting the agreement; therefore, it will be regarded that the
procedures of interim measures have not been breached. Otherwise, not every award rendered by the arbit-
ration can be settled.

(e) the arbitral award has not yet entered into its legal force, or has been suspended or annulled by
the authority of the country where the decision was made or according to the legislation of which the
award was rendered.

Besides, the NY Convention considers two more conditions that shall be inspected by the court befo-
re satisfying the application of the party regarding the recognition/enforcement of the award. Specifically
these conditions include the cases when:

(a) according to the legislation of the given country, the dispute cannot be the subject of arbitration;

The arbitration law directly provides the issues upon which the arbiter can be competent. In the Ge-
orgian reality it refers to: “the private property dispute based on the equality principles that the parties can
solve among each other.”! Consequently, in Georgia, the awards related to administrative disputes cannot
be recognized or enforced, and if the arbitration has requested suspension of the administrative act, it can-
not be satisfied either.

(b) the recognition and enforcement of the arbitral award contravenes with the public order of the
given country.

The notion of public order is very important for the international private law. It should be mentioned
that the order itself does not have anything in common with the “public” or the “public order”. The “public
order” covers the legal principles on which the country’s legislation is built. “According to the dominating
idea, the subject of the public order is not to determine whether the imperative legal norms considered by
the arbitral award conflicted with the arbitral award, but to assure that the given act satisfies the minimum
standards of the justly process in the country.” If the court starts inspecting to what extent the arbitral
award contravenes with each imperative norm, then it will be deemed that this institution of justice is not
only used for recognition and enforcement, but also in a capacity of the upper instance. This would be an
insufficient action. Therefore, the court shall inspect only to what extent the arbitral award contravenes
with the key principles of the national legislation and not with each regulative norm.

The public order can be of the material law as well as of the procedural law. The latter includes the
elementary, basic principles of conducting the process,” such as, for example, the principle of equality.
With regard to the provisional measures, we can repeat that it is important that the principles of equality are
kept, or there should not be requested an exaggerated measure that would aim to harm the opponent party
rather than to protect the claimant’s interest. If the court finds that the above mentioned contraventions are
so serious that they conflict with the key principles of the Georgian Law, it will refuse the recognition and
enforcement of the award.

The Model Law amended in 2006 also includes certain conditions based on which the decisions re-
garding interim measures can be refused from recognition/enforcement. The main principles of Model Law
are directly transferred from the NY Convention of 1958 referring to the grounds for annulment of the ar-
bitral award, failing to notify the party about the process and other above discussed grounds. Besides, the
Model Law adds extra grounds for recognition/enforcement of the award, they are:

Goergian Law on Arbitration, clause 1, <https://matsne.gov.ge/index.php?option=com_ldmssearch&view=-
docView&id=89284&lang=ge>.

Gotua, L., “Enforcement of Foreign Arbitral Awards and Foreign Court Verdicts”, Doctorate Thesis, TSU, Tb.,
2010, <http://www.law.tsu.ge/data/file_db/faculty-law-public/levan%20gotua.pdf>.

Alfons C., Recognition and Enforcement of Anulled Foreign Arbitral Awards, Frankfurt am Main, 2010, 37.
Tsertsvadze, G., International Arbitration, Tb., 2009, 532.
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1. If the defendant party establishes to the satisfaction of the court that concerning the provisional
measure the party has not fulfilled the arbitration order with regard to the presentation of the due security
amount.

As already discussed above, before granting the interim measure, the arbiter can activate certain
mechanisms in order to protect the interests of the defendant party. One of such “mechanisms” was the sub-
mission of due security by the claimant party. If the arbiter imposes such a requirement to the party, the lat-
ter shall fulfill it immediately, and only after it s/he can get the opportunity to use the measure. Otherwise,
it seems that the court will not assist the claimant party to achieve the desirable result. The Model Law' al-
so grants the authority to the court, if it considers proper, to order the requesting party to provide appropria-
te security. Such cases, presumably, are rather rare. As mentioned above, the priority of arbitration compa-
red to the court with regard to the interim measure was that the latter is not aware of the essentials of the
case. If the arbiter, who does not know every detail of the case, has not ordered the requesting party to pro-
vide security, then the court will also lack the grounds to act so. This rule shall be allocated to the circum-
stance when the arbiter has not discussed this issue at all and at the stage of recognition and enforcement
the defendant party assumed that his interests can be significantly damaged by the granted measures.

2. The enforcement of the provisional measures exceeds the authority of the court, unless the court
issues a decision on changing its form within the frame required by the legislation in order to make the
provisional measure enforceable, without making a substantial change to the measure.

In order to use the provisional measure, the court shall be enabled so by the legislation; if, for exam-
ple, the Georgian legislation does not consider the issue of sequestration, and the arbitration has the decisi-
on upon granting this particular measure, naturally, the judge will be bounded by the legislation and will
not be able to act beyond the authority granted to him.

Besides the discussed two issues mainly related to the specifics of interim measures, the differences
between the Model Law and the NY Conventions are not observed concerning the grounds for refusal.

3.5 Peculiarities of the International Center for the Settlement of
Investment Disputes (ICSID)

ICSID is an autonomous international institute established by the World Bank in 1966 by means of
adopting the relevant convention.? The main goal of ICSID according to the convention® is the resolution of
disputes between the signatory states and the foreign individuals (investors). As a rule, international arbitra-
tions examine the disputes arising between two subjects of private law; for example, the dispute arising
from the contractual relations between Georgian and German entrepreneurs. Therefore, the state to which
the arbitral award is transferred is furnished with sufficient mechanisms to support the enforcement of the
award. In case of ICSID, the state is the party of the dispute. Therefore, there could be a mandatory mecha-
nism that would oblige it to fulfill the decision upon the interim measure. Consequently, the term “manda-
tory” is not considered by the convention in relation with an interim measure, instead it provides the term
“recommend”. There were long arguments upon this issue during the elaboration of the convention, na-
mely, what formulation should have been used regarding the provisional measures, i.e. whether it would be
of mandatory or recommendation character. A Chinese delegate protested against the use of the mandatory
nature as he believed that the signatory state could face problems because of the collision between the en-

! UNCITRAL Model Law, Article 17H, 3.

International Centre for Settlement of Investment Disputes (hereinafter, ICSID), <https://icsid.worldbank.-
org/ICSID/Index.jsp>.

Convention on the Settlement of Investment Disputes Between States and Nationals of other States,
<https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_English-final.pdf>.

Article 47: “Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so
require, recommend any provisional measures which should be taken to preserve the respective rights of either

party.”
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forcement of the measure and the internal policy of the country. It seems that the Chinese delegate mana-
ged to defend his point; however, despite the formulation, the arbiters’ decision has the mandatory charac-
ter anyway'; this has been observed in practice, for example, in the arbitral award regarding the case of
Emilio Agustin Maffezini v. Kingdom of Spain® we read the following argumentation: “While there is a sig-
nificant difference between the word “recommend” — as used in Clause 39, and the word “order” — as used
in all other clauses underlining the authority of the arbitration to oblige the party to fulfill certain actions,
the difference between these two words is rather conceptual than real. Furthermore, the Spanish version of
the convention uses the word “dictaciqn” (to establish, legalize). The arbitration believes that the signatori-
es of the convention did not mean that there were essential dissensions between these words. The authority
of arbitration to issue an interim measure is not less obligatory than the final award regarding the essential
circumstances of the case. Therefore, for the purposes of this decision, the arbitration assumes that the word
“recommend” has the same power as the word “order’™.

However, the order/recommendation would be the meaningless use of words if the arbitration ren-
ders an award and the party will refuse to fulfill it, and there will not be any mechanism to oblige the party.
The ICSID does not have any such mechanism; however, it is the country’s interest to care for the arbitral
award and make an effective response to it. Otherwise, this fact will be negatively reflected upon the relati-
ons between the country and the World Bank, especially if the country is a beneficiary of the projects im-
plemented by the World Bank.“

Consequently, the disobedience of the defendant party to the decision issued by one of the prestigio-
us arbitration institutions may significantly affect the image of the country itself that will be further reflec-
ted in worsened economic relations. Therefore, the countries do not pay attention whether there is an enfor-
cement mechanism or not, and voluntarily fulfill the arbitral orders. Still, we should mention that this does
not always happen. For example, in the case of AGID v. Congo® the claimant party requested an access to
certain documents in order to study and analyze them and use them as evidences. The arbitration satisfied
the party’s request, but the country refused to fulfill it.

Another peculiarity of the ICSID is reflected in the types of provisional measures. This arbitration
can influence the state authorities and oblige them to implement/cancel certain administrative acts. For
example, in the case of Pey Casado v. Chile® the arbitration required from the country not to grant a legal
force to one of the orders issued by the Minister, because it would be negatively reflected upon the arbitral
proceedings and its presumable results.

4. Regulation of Provisional Measures by the Georgian Legislation
4.1 Granting the Provisional Measure by the Arbitration
What authority does the Georgian legislation grant to the arbitration and, consequently, what proce-
dure will apply if the parties refer to the Georgian legislation to be used in the proceedings (“lex arbitri”).

Since January 1, 2010 the new law “about arbitration” entered into its legal force establishing the rules of
formation of arbitration, arbitral proceedings, arbitral awards as well as the recognition and enforcement of

Schreuer C., Malintoppi L., Reinisch A., Sinclair A.,The ICSID Convention: A Commentary, 2™ ed., Cambridge,

2009, 764.

: Emilio Agustin Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, <https://icsid.worldbank.org/ICSID/-
FrontServlet?requestType=CasesRH&actionVal=showDoc&docld=DC564 En&caseld=C163>.

} ICSID Case No. ARB/97/7, <https://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&-

actionVal=showDoc&docld=DC564 En&caseld=C163>.

Tsertsvadze, G., International Arbitration, Tb., 2009, 450.

> AGID v. Congo, ICSID case N. ARB /77/1.

e Pey Casado v. Chile, ICSID case N. ARB 98/2.
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the awards rendered outside Georgia.' Unlike the preceding? law, the new law gives a more detailed regula-
tion of the issues related to the Georgian, local and international arbitration procedures, among them of the
interim measures too.

The clauses from 17 to 23 of the new law regulate the issues of granting the interim measure and the
procedures of recognition/enforcement. This chapter of the present paper will discuss the procedures of
granting the interim measure and their relevance to the internationally established standards, especially, to
the Model Law of 2006.

Clause 17 of the law furnishes arbitration with the right to grant the interim measure at the same time
giving preference to the agreement between the parties with regard to this rule. Consequently, if the parties
have not excluded such a right of an arbiter, one of them can address the arbiter with the request of the inte-
rim measure. As for the types of interim measures, the second part of the Clause 17 provides a similar lis-
ting as indicated in the Model Law.? In particular, whenever the due application is made, the arbitration can
order the opponent party to:

a) Maintain or restore the status quo pending determination of the dispute;

b) Take action that would prevent, or refrain from taking action that is likely to cause, current or im-

minent harm or prejudice to the arbitral process itself;

¢) Provide a means of preserving assets out of which a subsequent award may be satised; or

d) Preserve evidence that may be relevant and material to the resolution of the dispute.

Such approach is welcomed because the interim measures offered by the Model Law are so general
and have such a wide scope that in case of issuing any of the specific measures, it will not have the enfor-
cement problem in Georgia. This is just because Georgian legislation does not consider the use of such me-
asures by the arbitration.

A similar situation is observed with the protective measures of the defendant party and the precondi-
tions of the interim measures. The Georgian law is the direct translation of the clauses of UNCITRAL Mo-
del Law that regulate the mentioned issues. The topics related to the liability of compensation of losses,
amendment, suspension or termination of the interim measure granted by the arbitration, etc. As mentioned
above, the Model Law of 2006 most effectively regulates the provisional measures. These regulations were
elaborated by the working group that spent significant time on investigating the established practices and
problems regarding the issue and tried to find the ways of solution. Hence, it is important that the Georgian
law is analogical to the most effective regulation to-date.

A specific jurisdiction exists in the Georgian reality too and the claimant party can decide whether to
address the court with the request of the interim measure or entrust it to the arbitration. The first way will not
be understood in Georgia as the refusal of the arbitral agreement and therefore the key aspects of the dispute
will be examined by arbitration. If the party requests so, the court will refer to the norms of Georgian Civil
Proceedings Code and, namely, to the rules (of interim measures) considered by its XXIII clause.*

Despite the conformity with the Model Law, we should mention that the problem of the Georgian
law the lack of the possibilities and procedures of “ex parte” awards and granting the interim measure befo-
re the arbitration is formed. Due to the above mentioned reasons, these issues constitute the problem in ar-
bitral proceedings, because the parties forget to consider them in their arbitral agreement. Therefore, it is
important to consider them in the Georgian legislation and to incorporate the regulations as considered by
the Model Law with regard to the “preliminary orders” in order to avoid the unforeseen problems.

! Georgian Law about Arbitration, clause 1.1.

Georgian Law about Private Arbitration, in force in 1997-2010, <https://matsne.gov.ge/index.php?option=-
com_ldmssearch&view=docView&id=29830&lang=ge>.

List of interim measures provided above.

According to the arbitration nature, except for the two circumstances considered by Clause 198 of the Georgian
Civil Procedures Code:

f) Suspension of the disputable act of state authority, local self-government, organization or authority;

2) Suspension of the enforcement document regarding the cases sued in compliance with the Geogian law about
“relations arising from the use of habitation”, or that are sued to renew the case.

2
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4.2 Procedures of Recognition and Enforcement of Arbitral Awards regarding
the Interim Measures in Georgia

Georgian Law about Arbitration, and namely its Clauses 44 and 45, and regarding the interim mea-
sures Clauses 22 and 23 regulate the preconditions of recognition and enforcement of the arbitral awards.

The above listed clauses are directly translated from the UNCITRAL Model Law. Consequently, the
innovations with regard to the preconditions for the recognition and enforcement of the awards are not met
in the Georgian legislation.

According to the NY convention,' the party seeking the recognition and enforcement of the award,
shall submit the original of the document or the sufficiently endorsed copy of it. As the language of litigati-
on in Georgia is Georgian®, the applicant shall also provide a sufficiently endorsed translation of the docu-
ment to the court.

As for the court itself, in Georgia the recognition and enforcement of foreign arbitral awards, and
among them the decisions regarding the interim measures, are performed by the Chamber of Civil Cases of
the Supreme Court of Georgia. The Chamber consists of three persons; so far, no need has been determi-
ned regarding the involvement of the Grand Chamber into the cases of recognition and enforcement, howe-
ver, a theoretical possibility only exists for complicated cases, for example, with regard to the public order.®
Still, it is less expected that such a need will occur at all. Moreover, the issues regarding the interim measu-
res, are fully harmonized by means of the Model Law and do not cause significant problems between the
jurisdiction of the countries.

The examination of such issues by the Supreme Court has other advantages too. For example, its sig-
nificant experience in the examination of the disputes subject to the international private law, the legal lib-
rary, technical equipment, etc. compared to the other, lower instance courts.* Here we should consider the
level of overload of the courts. According to the statistical data of 2011, the court of the first instance was
addressed by 22,018 persons, whereas the Supreme Court of cassation was addressed by less than 1,500
persons®. Certainly, the extent of the load will not allow the judges if the first instant will not be able to
evaluate the foreign arbitral awards timely and effectively. Consequently, it is more reasonable that such is-
sues were subjected to the Supreme Court.

5. Conclusion

Within the scope of the present paper we discussed the issuance of the interim measures by internati-
onal arbitrations as well as the enforcement procedures in the country of destination.

Concluding from the above described, we outlined several specific issues that shall be considered by
the parties when conducting the arbitral agreements.

First of all, the parties shall pay attention to the procedural law used by the arbitration (“lex arbitri”).
When making the choice regarding the latter, and if the parties do not subordinate the case to the law accor-
ding to the territorial principle of arbitration, they shall consider the extent at which the legislation allows
the issuing of the interim measure by the arbitration, and whether the imperative norms of that country pro-
hibit such measures.

Besides, the parties shall consider the procedures of granting the interim measure before forming the
arbitration. We have already discussed the regulations provided by the International Chamber of Commerce

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Article IV.
Constitution of Georgia, clause 85, <https://matsne.gov.ge/index.php?option=com_ldmssearch&view=doc-
View&id=30346&lang=ge>.
Gotua, L., “Enforcement of Foreign Arbitral Awards and Foreign Court Verdicts”, Doctorate Thesis, TSU, Tb.,
\ 2010, 48, <http://www.law.tsu.ge/data/file _db/faculty-law-public/levan%20gotua.pdf>.

1bid, 44.
Statistics of Supreme Court available at: < http://statistic.supremecourt.ge/module/>.
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regarding the issue; however, if the parties transfer their dispute to the other arbitration they might face se-
rious problems. If the claimant party seeks the interim measure and there is nobody to examine the applica-
tion and make a decision with the legal force, of course, the defendant party will not assist it and, consequ-
ently, nobody can force them to act so, because the desire was not expressed in advance. Hence, the parties
shall regulate the issue in advance, in their arbitral agreement in order to avoid the stalemate later on.

The issue regarding the enforcement is also noteworthy. Although the NY Convention has simplified
the procedures for the parties and this does not constitute the problem in a number of countries, however, it
should also be mentioned that the Convention is not ratified by all countries and even in some of them par-
ticular reservations have have made.

Besides, we should also consider where the party prefers to apply for the interim measure: to the co-
urt or to the arbitration. Any of the parties can address the court requesting the issuance of the interim mea-
sure against the opponent party. If the court is located in the country of the defendant party, then the enfor-
cement procedures will start without problems immediately as soon as the decision is made, and there will
not be the need for extra recognition and enforcement procedures. However, on the other hand, we should
also consider the competence of arbitration compared to the court. The arbiters know the essentials of the
case better and they hold several other privileges as well, because of which the parties generally prefer to
address the arbitration (confidentiality, a wider competence with regard to certain issues, etc.). Consequ-
ently, it is impossible to make a general recommendation regarding which institute the party shall address
when such a need occurs. This shall be done after the individual assessment, when all the circumstances
(e.g. time) are analyzed and prioritized in detail.
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mo(3 BoM8madzs o6 dgodmgds bocdmadgsels dsm dmFal, aobbodmg@mm Ladsmmmgdfng Momo-
960MBbmsb 393306 9d0m, Bonbgoogem 0dobs LobgmdgMmmgdms gb ©o3s 0y oMs, Jmoge-
05 3093903690mEgb 03 Lo 3ombgdl, Mmdmgdaz sSMdoGMognlb dogH goboboemgds.doMggmon Inb-
mob 3gbadg 39bgE ol Mobsbda, 3mbggbznol  bym3mBgmal, Mo@ngoiamgdol 56 dogHmgdal
d99mg4, 6980L3ngH Lobgm3bogmb dgmdmons bazzomagdals 3G0b(3030L Lagndggmby asbssbe-
mb, ®m3 0go 358m0ygbgdl 5badbyem 3mbggb(300L Bbmmme 03 go@sbyszg@nmgdoms (36mdabe
5 smbOMmadobmgzal, Gmdgmoa asdm@obomos 3mbggbznol bgmdgdzamgm LabgmadBogmda,
obggg, Labgm3bogmb dgudmos gobsbamlb, HmI ol godmnygbgdl 3 3mbggb(znsol dbmemme 0d
©53900b 303s6m, Gm3gmo dows 3obmbdwgdmmdom dnnhbggs, Mmamt(g bogodtm. 3mbzgbzos-

! Convention on Recognition and Enforcement of Foreign Arbitral Awards - United Nations (1958),

<http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII 1 _e.pdf>.
GIFG3999 -, bLdgEMSBMEObm LosMda@GMogm asbbomazal Bobsdnmmdgdo (Igmamgdomn sbamaba), »d.,
2008, 50.
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do 356356 gdmmos §gMmdnbgda ,LbosMdoGMogm as0056Yy39@nmgds” s ,bosMdoGMogm dgmab-
b3gdo BgFnmmdoma BMEIom®. LosMdo@Mogm aomobyzg@omagds dma(zoglb sMs Fbmeme 03 go-
©5b6y93980mgdsl, MmIgmoag Jomgdamoas 83 3mbiMg@nm Logdgdy ebndbmma sMda@Mgdal do-
96, sbg3g INIngdmMJdgE LosMmdoGMmagm Labodsmmmmb gssbyzg@mgdabs(s, Mm3gmacg dbo-
oo 3096 0dbgds ababgmadama. §gMdaba ,dgmsbbdgds byfmammdomo gm@mdomn dmazo3L bo-
030G Mogm 30bg8L bgmdgnmgdsda ob LosMdo@Mogm dgmebbdgdsdn, Mmgmbay bgmb o6-
96 Ibatggda ob dgozo3L HP@ogHmas3gmoma bgfamgdo ob absgzboemgda. 3mbzgbz00L 3gmmby
Inbmo aobbodmgMmoglh gosby3zg@nmgdal sebobAmgdmon Logomm m3m3g6@gdL. yzgmady
3609d369mm30b0 3gbmyg 3bemons, Hm3gmag (36mdsbs s sebEMMmgdsdy Mool mgdal bogmd-
3em9db dmo(zogl.

2.2.3. UNCITRAL-0b 3mpgmaMa 356mba bogMosdmmabm 3m3g@gogma
30Md0§Mmaygalb dgbabgd

dmEgmmMo 30bmba ,LogMmsdmmabm 3mdgMonmo sGdoGMmagal dgbobgd® gMm-gHon ¢3-
60d369mm3569L0 b 3O6MBIgdmM 5@ ns 98 bggmmaa. ab Joemgdmmos 1985 Bemalb 21 0360LL, Log-
»33mM0bm bagogmm 3m3aboob dogm, bemem asbsbmes bagMmedmmabm bogad@mm 3m8obool dog
2006 bemols 7 0gemobl. ,dmEgen®o 3obmba s@0sfmgdlb bagMmadm@abm sMdo@Magol bygmmda be-
96033mM0bem dgmabbdgdol 361030, 396mMbals ImJdggds sbadggdas dbmemme 03 bygMmdo of-

« i

Lgdmmo MObM0Z0 ) FMsgemBbMago bogHmsdmmabm dgmsebbdgdal s(330L SnMmdom™.

(3 8996900 Inomme 306mbol LEENJG ML, ngo s39dmmns 53gabsoMmaw: oMggma
5330 Im(3939m0s doMomamo ©gdmadgdo, Momss 3o6LbadmgMmas (36985 s Dmgswon 36nb-
(303900. gmMg g0 godmds LssMdo@Mogm dgmabbdgdsl, dab gm@mIsbs s, sbggg, Lobodsm-
ommb 309 @OHmgdomo mbobdngdgdolb godmygbgdol dgbadmagdmmdal. dgbadg mago gbgds bo-
630G Magm babadsmmmmb dgdsagbemmdal, s0do@Mmms MomEgbmdasl, dso @sbndgbsbs s o(30-
mgdsly, 998(33mgmo Md0@Mob ©obndgbsl. dgmmbg mo380 asbbomumoas sMdn@Magol amEab-
©07(300bMd6 s 353d0Mgdma bogombgda. LEmEMgo 5badbyym me3dn dg3000 (33m0mgds S -
9358 gmobg (5) 0830,% Bm3gmo(z gbgds Lobodsommb 80ge Mmgdomo mmbaldngdgdobs ©o
Babobbomn d0Mdsabgdgdals ao8m(3930b dgbodmgdmmdsl, s0agblb sdobmgol LogoMm 30MmMdgdlL ws
L3gnomYEM Mg90dL, babsbbomn dMdsbgdgdal dmmago(306gdal, d9hgMgdobs s dgbyzg@al dg-
bodmgdemmdasl, bafmggdabes s Bgbademm Basbal sbsbmon@mgdol sbgzg Mmgdocmn dBmdgdals seo-
069d0bo 8 s@bENmgdal, s obdg Yool mddob Logydzmagdb. dgbmomg mago LosMdo@Mogm
LodoMMOMBOMIMYENL hoGoMgdol §odmds s @M YMa© 3obLbadmgMagh nbgm 3Gm3gnGHm
Lo gombgdl, Bmammgdazes Logdalb gobbomazal sanmon, LssMdo@Mogm Lodsmmambamdmgdal
©obygds, bagddob gobbomaal gbs, LomAgmoabs s dgboggdmab Bomoaqgbobs s 9dL3gHENL sbd-
360L dgbodmgdmmds, sbg3g, 035mabbabydl Labsdsmmmmlb @obdomgdsl 3@ 30390 mgdoms do-
bomgda. 39943Lg Moz, Mm3gmag gbgds Logdgdg Ladmmmm gssbyzg@omgdol Jomgdsobs wo
bogdob Bom8mgdal dg6y39@oL, 30gz gHmbgm doxbogh agolb gobbamgal sbMymadol 2 dgbsd-
mgdmmdsl — basMdoGMmoygm go5643980mgdabs s bogdob bomdmagdol dg6gy39@ob. gofws s30-
b, gom3omabbabgdmmos gosbysg@nmgdal dgbBmEgdabs s 068gM3MgB0Mgdals, sbgzg, ods-
&90000 3005by3980madol 45dm@obals dgbadmgdmmds. 3gdgnmg mogn gbgds 4ogdmgdgdl, Hm-
39mms go3m(3 o6 1bos dmbogl aoabygg@&nmgdal godm@ebs, dgMgg mogn — ao0s6yzg@nmgdals
(36mdbo 8 3bEMMgdobmab ©s33330Mgdmm boombgdl.

5b0dbmmo dmEama@a 396mbab ogomondy, 30093 NYBOH™M czomboRobm brgds Loscdnd)-
ogm g3bbomgal s LabadsMmomm 3Mm (390 5d0L dbaszbgds, Hm3 sMdoBMmayay momnddal obg-

GIFG5999 -, bagHNSBMMabm LosFmda@GMagm asbbomgalb Babsdomdgda (Igaemgdomo sbammnba), .,
2008, 63.

Chapter IV A. Interim Measures and Preliminary Orders (as Adopted by the Commission at its thirty-ninth
session, in 2006).
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039 BOOIsmM0s, Hmam@z bobsdsmmmm s dbamggdl Mgomymsm gobbbgseggdymb dg3mb
3965539Mb Loogabmdb.

2.3. ©330b g56bamzab Lagsbo s 3GM(370nMgdo
2.3.1. bosmdngMmagm a5bbamgab bagsbn

LoaMdo@Mogm gsbboemaal bagbol Mgammamgds dgbadmgdgmos mMazsfo: gfmoa dbGng,
396mbd0 080b BB g, G Bgadmgds 0gmb LosGda@Magm aobbamgal bogsbo s, Igmeg AbGng, Mo
o6 dgodmads 0gmb bosmdoGMogm gobbomgals bagsbo. Dmgng@mo doGmnmbgbmngo bLostdo@Mogm
a56boegals bogbo o6 800Rbgsl o35, MMIgmog dmazeglh bagsmmbaodsmmmagdmog gmgdgb-
&q0b, 96 83933009 mns 3Mb3NEgbz00l, dMMBobs s 0bGgmgd@nomuMa Lsgnmmgdals bo-
3ommommb.' Lodomggmmb bodmdsmodm LodGmsgbm 3megdLol  89-12 dubmol Mmobobdsc,
30605 M365LEMEMBSDg odYsMgdamo 39Mdm bobnsmolb JmbgdMogo sogs, MmBemal Imbgbog g-
do(3 3bomgadl dgmdmosm gMm3obgml dmeMal dbamgms dgomsbbdgdom, dgadmgds asbbabamgg-
mo© 350059(39L 9Md0GMogL. sbommanm®o Bm@mINmoMgdss Im393mmo ,oMdnGMagal dgbobgd®
bogoMmggmmb 396mbab 3oMzgma 3nbmal 3gmEg 31648 3n(s. MgomaMo gb gmEmBmmoamgds oM
560l LEmG0, Mo@asb, gMmo b0z, @sDNLEJINMmO o6 M0l s domnsb FoMmommas 3obdaM@g-
S0, o) B 30l LadMdoGMagm gobbomgal Logsba, gmmg dbMog, 396mMbAgdmmds 56 nogs-
m0obbnbgdlb 3mbiMg@mm hodmbomgamb, oy Mo o6 dgadmgds nymb gobboemgals bagsboa. dgbodsda-
bow, gb BmM3gdo (33momagdslb bognMmgdl. od(3s, abos b 5nbndbmb, Hm3 Lbgs nbgma Jo-
0amn Ld3sMomMgdMngn 3nmEMal 3dmbg 3946900, BmamEgda(zes dogomomom ggMdsbos s
d3909m0, 53xmdnbgdgb aobbomazal bagbal sdLEEsJGME FMOIMmomMgdsl. sbgzg dmEgmyMa
396mbacs ,bogMmedmMabm 3m3gMzomo 3MdoGMogol dgbobgd® Logdome sgommmgdl  Losm-
d0@Mogm aobbomgal bogbol LgggMmb. 30bmbol 3oMggmn bl 3oMzgmo 3¢bgE ol mebsobdow
396mbals 3mddgegds 3G (39mEgds bogMmadmMobm 3m3gManm sMdnGMmaygdyg, bmmm 8 gcMdnbo
» 3™ 30" — bo 38omE BoMOM@Os 356356 G gdmma.?

0Jo@sb 35dm3nbomyg, H™MI 01 @ogs 56 sMBmMABEgds LosMmdoGMmagm gobbomaal bogsbo gb
560l 2000064398 0mg80L (36mdobo s smbEMmgdedy Mool mgdol gMm-gMomon bagmdzgmo,? ou-
(30g0gmos 3mbegl LosMdoGMogm  asbbamgol Lagbol by gobbabMzMs, dmbogds gl 3o-
bmbdn doMeadam RsBgmnl o) bggs@oymmo gmmInmamgdol gboo.

2.3.2.L356@d0GMdgmM 33bbamzab 350930 > MM
530G M0l gMm-9Mo dmogo® ogdom dobsbnosmgdmo ymggmmgol bsgdolb gobboggals

d93g0Mmmz9dmmo 3500980 nm3mgdmes, M350 ErgbEmgmdom b 3o9d0 oM (5 abyg (306 gs. ba-
330G Magm asbboemggda Lbgsabbzs Ldogd@ncn o Mmdogd@nEn 3adgbgdal godm, 5656 3-

1

GIP(3999 8-, LOgENSFMGALM LosFdaGMagm aobbomgal BobsdnMmdgda (IgosMgdocma sbamaba), md.,
2008, 194.

&ge30b ,3m3gMonmb” @b Fogigb RoMmm gob3sMm@gds, Gams Imoaigel ygzgms Lszombo,
Andgmbsa odgb  3m3gFonmo  bsboomo, Jogbgoogem 0dabs, LobgmdgyMgmadms oy oo,
3M3gBonma bsbab gFmoghomdgda dmozegl, doafmoed o6 dgdrgan Logombgdoom: bgdabdngfn
Logodtm m3g@o30s, Logmbmol o6 dm3Labycgdals 8nbmogdals o6 gozgmals dgbobgd, 3m3gMzonmo
Jo803mmds  5bBsMmBmMBoggbmmds,  gogd@mGaban  (bognmeto  gomgdaol  oxsMzal  Fadbom
>&bgdyma gMdgmaonsbo gommgdamgdgdal gogyowss), mababgn, bLsddgbgdmm bsdmdsmgda, Lo 3mb-
Laym@oiom, bLoabgabm, Lomoagbdam, Loabggb@oom, §obsbbyma, Lodsbim, Losdmgzggm
d90obbdgdgdo o6 3mb3gLogdo, gfommdmagn Lobsfmdmb 6 Lbgs M@l nbpnbEGayma 86 dabbgl
3MP3MES(30, go00y3zobs 33 bagfgdal o6 Logmbemals Lodogfm, Lodmgom o6 Lo gabogbm gaboom —
(3ofggmo dgbeo, L. 2).

3 »00M308Mog70b Bgbobgd® 30bmbal 45-g dgbemal 1-mo 346480b 8.5) d39396480; Imogmmn@a 3obmbals
36-g9 8bmob 1-mn 3164&0b (3)(0) d39396d&0,609-0m30L 3mB396(300b 8g-5 Fgbemal 8g-2 346780l
(>) d393:96d&o-
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™90 ML dmombmggb, 3omg bobsdsommm 3Mm3gLgdobmgal 560l bogomm.! s6d0Gsogal Jg-
Lobgd badeMmggmmb 3obmbal 39-9 bl 1-mo 316G 0l Mabsbda, bosMdoGMogm gowsbysyg-
&omgds 30dm@obam Mbws ngbsl LosGmda@GMmagm asbbomizol @obygdnwsb 180 mal 3000530, oy
boFgms dgmabbdgdaom Lbgs Mo o6 sMab gomzamabbabgdama. s9yz0mgdmmdolb d58mbggzeda,
5b0dbymo gows dgndmgds gosamdgmmb sMdo@Mmads sModg@ gl 180 mmoom.

UNCITRAL-0b bostdo@mogm Bgbgdo nmngamalbbobgdl 45-0masb gomabl, Maomes dbatggdds
Bomdmoanbmb 38 30(39099mmgdgdo s bbgs Labob BgMommdbomn ©m313dgb@gda, dsm dmMab, bo-
3630@Magm LoGRgmo o Jgboggdgmo.? bosMdogmagm Lobodsmmmmb dgmdmoas, Job 39dwga Bocs
3dm0b3gbL mMngg 860l 3mbo(3058L LoBgLmeb s 393d0Mgdom, gosamdgmmb 56 dgedm 3emb 3o-
©5, HM3gmo(3 3o0350bB0bgdmmos 83 3obmboom 6 Fbomgms 3900663gd0m.% sebsbdbagas, Hm3
boaMdo@Mogm gobbomaal 390gdo dgbodmgdgmoas LosMdo@Mogm Bgmebbdgdomay ogmb asb-
LoDEZEMEO 36 3obmboc Lyem o6 0ymb oagbamo. M350 3obboemzal 3009d0lL o©agbs, abg-
39, Omame(z bLosMdo@Magm aobbomaal sanmal s LosMdo@Mogm Bamdmgdol gbal gobbode-
365 LosMdo@Mogm dgmabbdgdoom Mg3m3gbogdmman nmzgmgds. o o6 3ol dbsmgms dogh asb-
LodEZEMEO LosFdaBMagm gobboemzgals gbs, sMdo@G®3s ob Jgadmads 3o6LbsdM3zH™L 0dal dobgwo-
300, o) Mo gbadgs Loogm bgmdg G mgds 3gwagbomo.t Bbsmggdl dgmdmoasm asbbsbmzmmb
LooMdo@Mogm Bomdmgdal gbs o6 gbgdo. 5dg3560 dgmabbdgdals sGombgdmdabal bosMdoGmaogm
Bomdmgdal 9ol 96 965dL 5a9bL sMdn@GMagn yzgmes dgbodsdobo gocgdmgdal, dsc dmmMal, bgem-
9360 gdab 960 ggMmzebo asmzomabbabgdom. LosMda@Mogm 0bLEGEMEgdab MMz gbmds
0dmg3s M93mM389605(300L, HM3 3560bsDM3HML Jgmabbdgdom LosMda@Mogm asbbommszol saaema,
0993(30 835bg dgmobb3gdolb Fombgze ymggmmgolb 396 bgmbogds @s Lagombl Bygg@Lb Logdal gob-
dbomggmo LasGdnGMHogm bobsdstormm.®

LoaMdo@Mogm asbbomzol gm@mIsl Ibamggda asbbodmgHeggb 396mbalb dmmbmaboms wa(s-
300. 0¢) dboMmgms ImMal o6 oMmbLdmL dgmebbdgds LasdoGmaym gobbomaal Babob dgbabgd,
3530b o35 30bobaemgds 306mbals Immbmgbsms s3g00. oy Fbofmgms dgosbbdgdom aoblbode-
360 o6 oMol LasMdoGMogm gobbomgal gmMmIs, sGdoGMago NRmgdsdmbomos Rss@GoMmb
LogdgDdg BoMdmmagboem 3@ 30(390Mmgdoms bgdoMo gobbamgs 56 bagdnlb gobbags dbmmme bo-
dmmgdabes s bbgs 88 30(390Mgdgd0l bogmdggmdy. ghom-gMcmn 8batob dmmbmzgbom, sda@Mo-
90 33gdm0s RyoGoMmb Dgd3nfa gobbomas LosMdo@Mogm gsbbamgals 63dabdng® LGswnady,
35M©s 03 dgdmbzgzgdabs, Gmeabsaz AbaMggdds gomn aobssbagl bgdod 3mbdgbsdy. ,oMdo@)-
g0l dgbobgd® 306mbals sbsmmmann® GmEmBMmamgdol 0mzgemobbnbgdl UNCITRAL-0b dmeg-
@G0 3o6mbo(3,> UNCITRAL-0b boodn@Magm Bgbado 30 03589300 o0a 6L, Gm3d dbomgms dm-
0L M9bsLEMOMES Mbd nymb (3P0, M530b 0465 d30mgdmmo baddolb gobbomgzgol gogos-
b gds s bgdg@o boggdo s IbaMgoms dmmnb bomdmdmdomo ogs ao@sndmsob badsmomos-
Bo 0 989G M.’ Bmpgmado 306mbay LB mogobyRmgdsl sboggdl dbstggdl - dgosb-
b3bgb g98mbaygbgdgm 3Mm(39MM9ddg, asbbodmgmmb Logdalb gobbomgal gbs s swgaemo.
obg3g 900396L, BM3 oy AbaMgoms dgomobbdgdom Lbgs M8 o6 oMab gobbadmaMmn, sGdn@Mmagn
DRBmgds3mbomaos Rss@ommb bogdgdy bomdmeagbom 3@ 3o(3gomgdosms bgdocn gobbomas o6
bogdob gobboemgs dbmmme Ladmmgdabs s bbgs 3@ 30390 gdgdolb bogdzgmdy.

96m-gemo Ibatol dmmbmzgbom sMdn@Mago gomogdmmas Ros@ommb dgdnfa asbboemgs
LoaMdo@Mogm aobbomanl b7dabdngM LEBOENsDdY, gotms 03 dgdmbzgzobs, Mmmgba Abatggdds

GIFGE999 8-, bLagMEdmMEbm sEdnGMagn (BEaMgdamn sbamaba), md., 2008, 306.

Article 25.

Article 17, Paragraph 2.

GIFGE99T -, LagEdMEbm sEdnGMog0 (BEsMgdoma sbamabn), md., 2008, 309.

World Intellectual Property Organization, Worldwide Forum of the Arbitration of Intellectual Property Disputes.
Article 24, Paragraph 1

Article 17, Paragraph 1.

N o A W N =

140



00350 3565(3bogL ot Dg3am Imbdgbsdg.! UNCITRAL-0l Lostdogmagm B9bgdolb dobgogoom
30 ®m3gmndg dbomol Immbmgbals dgdmbggzedn, boddol Bomdmgdalb bdobdogm g&o3dy, Losm-
d0@Mmagm babadsMomm ©sbadbagl bgdom 3mbdgbsl, bowss Mmamt(g dbamggdl, sbggg 3mbdggd-
bo o g4b39MEgoL 9469000 dgbodmgdmmds BaMoanbmb 3Mm35Ldg megabo sMadgb@gdo ©s
3830390993900, sbgma Imabmzgbals sGeMbgdmdal d9dmbggzedn, bastdoGMmagm babsdstmem
03000m6 B9398L, BosGommb bgdoma 3mbdgbs o bogdg gobabormlb @m3n396@gdabs o Lbgs
bobob oboemgdal boggmdggmdy.?

LooMdo@Magm gobbamgs dgadmads nmggol, Labadsmmemm asbbamgol dbgsgbo, bsjdomm
BmEIomaEo babosmabss, o330 9Ms ymggmdb@ng. LosGdo@Magm gobbomgol Bgbl aobbode-
360396 dbomggda, sbggg 3bEMggdlb dgdmonsc mogem gobbabmzmmb LosMdn@Mogm Bomdmgdal
960 96 96900, b3, Mo Ld3dome 8603369mmm3zs6ns, o1 FboMmgms dgmabbdgdom Lbzs Mod oM
560l g0m35mobbobgdmmo, LastdaGMmagm asbbomagal MHmL dbamglb dgydmoas dgzgommb Lasm-
d0@Mmagm bamhgmolb mmbmgbgda o6 dgboggdgmo, 56 boMmdmoanbmlb ©sds@gdomo Immbmgbgda,
047 9L 530 GMoYds 56 B0ohbs gobbomgal aodnsbymgds.?

2.3.3. ©530b a56bamgzab sbAnmqgds

LooMdo@Mogm gobbomgs LONMEYds LasdnGMogm aosby3z9@&nmgdal godm@obals ob bo-
630G Magm asbbomanl d9byz980b gboo.

LoaMdo@Mogm aoabyszg@nmgds bysGmda@Mmagm aobbomagol sbMmmadolb yzgmadg mmao-
3060 ©5 353M(39madmo gmEmdss. ngo bomImomaqgbl basmdoGmagm aobbormgals @abGmmgdals
B9bNmEBOGL o 03 300s3by39@ LadoMmmmgdfng M NI b@L, GMImoal domgdss dbsmgms ¢3-
0036 9b0 30Bob0s.4 00308 Mog0l Bqbobgd” Lodommggmmb 306mbal 39-9 dmbrmols 89-2 316480l
0565630, LosMdo@Mogm aosbyzg@mgds bagomadamms Losmda@Magm dgmsebbdgdals dbo-
M9m00m30L. 030 35dm@ b Mbrs 0d6sL ByMommdomn gm@mdom s dsb bgmo ¢bos dmebgmmb
0630§MId (5Md0@Mgdds). ngn domado dgoal dobo godm@obolb 3m3gb@nwsb, oy dbsmgms dogm
ob 3obmbom, bbgs Mad o6 oMol aagbomma. LasfmdoGMmagm gowsbyzg@nmgdal bymdmbymMao
sbmgdo Mbws goagzge dbomggdl. smbabndbogns, MM ImEgmuE 356mBdo s ,8Mdo@Mogal
dgbobgd® bogdomzgmmb 306mbdn 3m(393mmos 0@gbB Mo bm@m3gdo ogal asbbomsgal obMy-
9d5bmsb s 3ogzdaMgdao.

UNCITRAL-0b bos®do@mogm bgbgdo 0:30mabbabgdl, sbgsg, Lostdo@Mogm aosbyzg@o-
930l bogommmdol dgbadmgdmmdal s gobbodmgmsgl, Mmd gowsbysg@nmgds dgbadmms gob-
b bagemm, yzgms 3bomalb mobbdmdal dgdmbggzadn, vy dbamgl o43b 396mbogMa 0b@gmglo
dmombmgmb aoobyz9@0mgdol aodygmsgbgds, Mams o330l o6 gobobm@(z0gmmb msegabo Lo-
oMo gdM030 NBmds, 56 01 gb 6393306730 LadsFmmMdmbomdmgdol 3Mm (39N 9dMb, ng-
6935 9L LobsBoBroem oy bbgs Jgbedodabo mazn(znsmao mmgsbm.”

LosMdNGMOgM aobbormgs bywgds LosMmdoGMogm aosbyz9@&nmgdal bymdmbgmabs o dbs-
905m30b 35005(3980b dgdaa, 5b 3Md0GMI70L oagbargdal bagyydzgmdy. LasGdo@Moygm asb-
boemgs dqbodmms dgbymgl Modgbndg Logmdgmoem: ghom-gfmo dgdmbggzss dbatgmes dmFngqds.
330G Mogn MRmgdsdmboemoas batgms mbmzbal baggdzgmdy, LosMdoGMmogm asmsbyzgdomyg-
d0o 3538 30(3mb dbafgms ImMoggds dgoebbdgdymoa doMmdgdom. sbggg, sMdoGMagn gmgds-
dmboos doommb @eaqbamgds basGdo@Magm asbbormgal dgbygzg@nb dgbobgd d93wga dgdmbgg-

39%d0:

! Article 24, Paragraph 1.

2 Article 17; Paragraph 2, 3.

} >6d0@Magal dgbobgd 306mbals 8. 29 3. 1;8. 30 3. 8.

N GIFGE99T 8-, LagEEdMEbm sEdnGMog0 (BEsMgdoma sbamabn), md., 2008, 462.
5

Article 32, Paragraph 5.
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) o) LdoMmdoGMmagm Imbombgmyg oMb o360 oL Los@mdoGMagm Lomhgmdy, asts 0d
dgdobggzobs, BmEgbsi LosMmdoGMmagm dm3abymbg Bobosmdmggns LosMdo@Mogm gsbboemgals
d96y39E 0L @s 9MmdaGMaggn 300Rbg3l, Mm3 LosGda@Magm dm3abybgl 5943L LosMda@Mogm ©az0lb
35056943980b 396mbBogMo 068 gcgLo;

3) 01y 3baggd0 Jgmabbdwbgb LasmdoGMmagm gobbamagol dg6y398&ody;

a) o) 5630EMd70 558 9bL, MM LosMmdo@Magm asbbomgolb gogmdgmgds Mondg dobgbom
56 560b 5930930 56 Jgdmgdgmos.

dmE0ggd0b ggasm go3m@eboem asmabyszg@nmgdsl dogmomgds, Hm3 gb oMol gosebyszg-
&omgds s 3ol 093L abgmngg oGooma bGsG Lo s doms, Bmam (s sMbgdoma gobbamgals
d9m9a50 353m@obo ao6y39@&nmgdsl. 5scbsbndbagns, Mm3d dgbadmgdgmoas basmdoGMagm go-
oby39@0magdol dgbbmmgds s 3obdoMm@gds, sbggg, 358 gdoma LasMmdaGMmagm aosby3gE@n-
m9d0b 353m@Gobs. Lysfdo@Mogm LobadsMomm sbgzg YBmgdsdmbamaoas doommb Laddab gobboem-
30b 3Mm(39L30 gosbyzg@nmgdgda Lbgsabbgs Lsgombdyg, 4058 sMmb MHMgdoma mmbabdagdgdo
5 303mb39L Bababbomn 361d5b5d900, HMImgda(s gbabemmgdmaw bogsmogdamms.

2.3.4. 350056y3980mgdab (36mds s sebAnmgds

96 m-gM 00 930M58)gbmds, Mol godm(z IbaMggda nhg396 sMdoG Moy, dom

dm@0b Bom3mImdamo ogol goobogMgma, s6nb LasfmdoGmagm aswsbyzg@omgdal ba-
39 dmmm doms. LosMda@Magm as056y39@nmgdgda, donbgosegsm ndabs saommdmogas o
DEbMYE0, dos oY) LagM®MedmMobm Mol bagmggmmomm smns@gdamo ©s §d399wgdomgdnsb
S bEYmMgdol gMm3beyma 39b6mMbB3gdemmdal dgbadsdabsw. sMbgdmdl Medwgbndg 360d369mmmas-
6o Logmadm@abm bgmdgzemads, Mmmados sMganmamgdl bosMdo@Mogm gosbysg@nmy-
30b s@bENmgdobmab s 3o3d0cgdnm LdzomMbgdlb @s 530m bgmb EYmMBL dob (36mdsl s sebfmvy-
mgdob.?

bogFMadmEabm LosMdo@Mogm gosby3zg@nmgdsms (36mds s sebEmgds gsbbs3nmmg-
o 360d369mmdal 8dmbyg 3Om(390Mss. 3mbiMg@mmo Ladstommgdogn o) 93mbmann&o
39930 dbsmggdobmgol Fbmmme smbmgdolb 399w Jgndmgds owaqgb.? 5dsbmsb ©so3dn-
9000 yzgmdg 360d369mmzgo60s boyy-0mE 3ol 3mbggb(30s. bay-om 3oL 3mbggb30oL dobo doemg-
30056 35 brmolb go63s3mmdsadn 100-dg dg@n Lobgm3bogm JoygHmows, omdiss gb o6 badbagl,
™3 ob LEYEMYMGBoEos S gosbgE3oL 36 bLogoMmgdl, md(3s 08 BaBbgdabmzal, Gabmgabs(s ob
904365 5dbmemaB Mo dgbadadobos. ob Ladsmmmnsbo nmgmads LogMmaedm@abm 3m3gM(30-
D 3ME0GEogMb 8353306 7d00 Yzgmodg 36n0d369mmzeb bgmdg3Hmmagda. 396 ©gb dgMmaal
dabggom, dob dgdga Moz gb 3mbggb(30s dg0ddbs, dbmmmm 2%-b b gl oo sebeHmmgdady
5396030L LabodoMmemmgdds 500 bLsgdowsb.*3mbggb(300lb 3gbody dmbmoal msbsblow, ymggmo
b3 33690 Labgmdbogm 5m0sMadL LosMdo@Mogm gosbyzg@nmgdsl, Mmame (s bogsmwoy-
dnmmb s 3mabEmmgdl 83 3mb396(300L dgbadadabo dmbrmgdol gomzgsemabbobgdom ws 0d J39y-
Bob LadMmzgbm bmM3gdalb Fgbodedabow, Lawsy LosMdo@Mogm asmobyzg@&omgdal (3bmds ©s
SbOYM9dS 1Ybs IMbrL. 03 LosMdoGMoygm ass6Y3zg@mgdsms (36mdabs s sebMmmadobom-
30, Hm3gmmoms 30dsmma(3 398maygbgds smbndbmman 3mbzgb(309, 56 dgadmgds obgbgdmem ngbsl
s@bgdomem gycmm 3dodg 30Mmdgda, 86 g@mm domamon dagn, g30Mg dnsbobymdbogmgdmngo
35056943980 gdob (36mdabs s sebEmmadobogab.

bogoMmggmmdo LasMmdoGMmagm a056y39@nmgdals (36mdabs o sebEmNmgdobmeb ©s3o3-
doMgdmmo bn@3gdn dm(393mns, MmamMg ,oMdoGMagolb dgbobgd® LojoMomggmmb 396mbdo,

! »O30Mo70L Fgbobgd® 306mbals 8. 40, 3. 2; Model Law, article 32, paragraph 2.

g Wei — Jen Chen, Separate but Equal in Arbitration? — An Analysis on Ad Hoc Arbitration of Taiwan and East
Asia, Contemp. Asia Arb. J., 2012,109.

GIFG3999 8-, LagMEdmMabm sEdn@Mogn (BEaMgdamn sbamaban), md, 2008, 516.

World Intellectual Property Organization , Worldwide Forum of the Arbitration of Intellectual Property
Disputes, Geneva, March 3 and 4, WIPO Publication, N. 728 (E), 1999, 235.
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sbggg Ladmgomadm Ladmmzgbm 3mogdLob XLIV* »s3d0. Imgemn@o 3obmbob 35-g 3bemals ms-
bobdoc, LasMdoGMoygm gosby3g@nmgds, 0dobes dombgosgem, Mm3gem d3g9ysbodns godm@sbo-
™o, (36mdoem 1brs 0gbsl Hmam (3 Logomogdnmm ©s babadsMmmmdn Jbamgms BgMommdomo
3958003 M3mmdob bofmg gbals dgdmbzgzada, bos sbemmuoagb.

dbotgd, MHm3geo(g 9yHbmds 83 gowsobygzg@nmgdsl s de3gmdmmdl ol sebifmmmgdsdy,
Mbs BoMImaanbmlb Lostdo@Mmagm goebyszg@nmgdol mMognbsmma 56 bamsbopmu ©sd8mbE3gd«-
™0 sbo. ,00308Mag0b dgbabgd® 306mbobs s bay-omm 3ol 3mbggbs00l dabgog0m, Bbamgd sbgsg
Mbs BoMomaobmb LosMdoGmagm dgmobbdgdal mMogobamo ob Lamsbowm bgbno ©sdmbIgdmma
sbemo. o9y 490056y939@0mgds o6 M0l gs3mEBsbama 88 J39460L LobgmdBogm gbsdyg, Lobsdstmmmb
dgydemns 3mborbmgl dbamgl, Gm3 bomdmapanbmlb mamadsbn dgbadadal gbabyg. bog-omM 3oL 3mb-
396(309 30 ©35&7d0m 5©aqbL, M3 MoMmadsba gl gdmem Mbos 0465l MEBazosmYMa oM nd-
Bob, 56 n3m3sGoFn ob b 3mMbLymm ©sbgbgdymgdals Bomdmdswaqbemoal dogm.

3603369mm3060s LasMdoGMmoygm as5693980mgdol (36mdabs s smbEMmgdady Momal
030l Lagggydsmagdo, GM3mgda DLE S gobLodmgFmnmo s JbmEmm 53 30MHmdgdolb sMbg-
3mdobob ©sndggds smbEmnmgdsdy Mool mdds. ,oMdoGMsynlb dgbobgd® Lojomggmmb 3o6mbab
45-9 dmbemdo oMbgdyma Rodmbomzamo, Gm3gmacz bLosGdo@Magm assby3g@nmgdal (36mdsobe
5 sbAYmMadadg oMol mddob Logndzmgdl 0mzomabbabgdl, dggbsdsdgds 03 bogndgmgdl,
5(3 @503 9b0m0s dmEamMo 39bmbom @s boyy-om™ 3ol 3mMbzgb(snno.

3. 39035(300b 335bsLadMgdgmn 60d6gda
3.1. 3gn3(300b 5@ ba @3 35630m5M730b 9§33580
3.1.1. 3g03(300b (36935 > ©36036xmgds

5d3-do 0539800 5B gMbo@nmo gomsbyzg@e (ADR — Alternative Dispute Resolution) 8ma(sa3L
6980L30gH BMEBsL LabadsMmmm 3Hm(39L0b gatEs. dmaogFmo s3@mEn ADR-b matim gomom do-
boo@b 560ggdlb s 800RbgzL, Hm3 ol dmn(3o3L dmEadsmsggdol Bamdmgdsl (Negotiation), dgoos(z0sl
(Mediation) s 5Gd0@Gogl (Arbitration)." bmgogon s3@mMa 3o asbobbgeggdl shdadMmsgnbash, 03
bogggdzmom, Bm3 gEobbdmdl dgmobbdgdsdy ogmdbgdmm aswsbyzg@nmagdsl, stdo@Mmagol dg-
©1930 30 Fbatg930bmz0L bogomegdmmms s 0bobo dob BmMmInmgdsbg aogmgbsl 596 sbgbgb.2

39m05(305 39emabbdmdl 3Gm(39LL, bos(s e3mMogdgmo dgbadg 3otn, bgmb MBymMdL mE o6
39® ©o3060b30Mgdnm Fbomglb JmEolb Jmmadsmoyzgosb.? g3em3o3d0Mal ©ofgd@ngolb cmsbobdswm,
»3M3gM3099em 5 badmgomagm Logdggddg 3gas(300L god 3zgmmo sb3gg@&gdab 33bob36“,4 39m05(300
3M0b LB JE MM gdYma 3Gm(39L0, bas(z MM b gGn 3oy (30ML 30l Mezem gowsbyszg-
&ob, bgdaymagemmdao Laggdzgmbyg, M3 Bnombomb Jgmsebbdgdsl s smBmabamseb ©ogol dabgbo
39@05@mME0b abdamgdom. 3GMm3gbo dgadmgds @anbymb msegs dbafmggdal nbo(sns@ogom, dgomsgs-
Bgdmo o6 ogamgdyyeo 0dbsl LabadsMmmmb dogM, 56 @awagboem 0gbsl Bgzfn Lobgmabogml 3o-
bmbdwgdmmdam. gb @gdnmgds sbommmanyMos bLoymggmmaemm ©sed3znMgdymon dgmns(3nnl gae-
bo(g00b. Uniform Mediation Act’-als dgmeg Igbemals Jobgznom, 3gmas30s 60dbagb 3Gm(3gLL, Lawa(s
39@05@mE0 byl mbymdl dbsmgoms dmmnl 3mBmbogse30ol s Immsedams3gdsl, Mems Bgdaymaezemm-
3001 300b0mb dgmabbdgdal ag0b gomabogMgmac. 45bLbbgs398000 Lodsmambatmdmgdabash s 5&-

! GIPGE9Y 8-, 3g0d300 530l 3o@sby3z9@&0lL s gMmbsGoymo gm@ds (dmgswa d0dmbaemgs),md.,
2010, 35.

Alexander N.M., International and Comparative Mediation, Legal Perspectives, Kluwer law International, 2009,
9.

3 Alexander N.M., Global Trends in Mediation, Kluwer law International 2003, 2.

European Directive on Certain Aspects of Mediation in Civil and Commercial Matters.

Uniform Mediation Act, Last Revised or Amended in 2003, Drafted by National Conference of Commissioners
of Uniform State Law, <http://www.mediate.com/articles/umafinalstyled.cfm>.
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30 Mog0basb, Loz a0dmoygbgds 3obmbgdo, dgns(300 §yMEbmbs doremnsbsw dbsmggdl, MmA ©s-
30L go@aby39@ 0L Ladyamgdgdo 03mgmb. gl Lodyamagdsals sdmggl s, GmI Jonemmb oo 33omo-
B0(309960 > 0b0gEMIMIMO 3osby39@nmgds.'dgmns(30s Ledmomadol sdmgsl Jbamgqdl ndw3s-
mb gFmoE, Momasb bbgsgszsmam Bamdmmmagbgmns mMogg dbstmnbozgal dobomgdo aswsbyzg@nmyg-
30b Boagds.? Gmames 5Md0@ Mool 398mbgg3580, 3390306 MJGM0boL s 3Mod@niodo domg-
dmeos dgns300b bagmggmosmm smosmgdymo 60dbgdabs s 36063039800 Asdmmgme: 3mbgnwgb-
(30500MMds, bgo@Mormm@mmds, bgdsymammmdoommds, dbatggdol dogm bsggmamo 3obybaldggdmm-
3001 2005643980930 Boegdol Jgbodemgdemmds.

3.2.1. 3g0005(300L B5A3MIMdS > 33630m36M9dab 9§ >3930

obEmGogmo (36mdgdn, dgosznsbs s dmmadamszgdol dgbabgd, dmadmggds dzgmabo
(3030m0bd(30980bd @S GMSEO(30m 053bg oRdbgdema babmgsmgdal dgbebgd madgMe@ -
5dn, OMImgdboz o6 3gmboom oMsbsnfn mgozosn@a dmmoGognmo 36 Ladsmmmgdmngo
LobE9Ts. Igns@mmo bbgswobbgs bLabgmBmwgdam g3b3gdm©s GmBals Ladstmomdacs.

0b@030 30bsLb3ag90L, MM doMomsm Jbmgmom &qbwgb(305L 3gas3nsda: 3g9@Mdme, nblido-
GEONE 9bg sMoxm@Iom dgns30ol s, dgmeg dbMog, d939(369d0m, Ladg(3bogMm 6 o-
bogmMb. 3oMggmo Rodmysmnds s gobgzomemms sMsdgombs s Lbgs Fnbmndsbym 4399693do,
o055, sbosbs ©d 980 3odn. obsgmyMa dgonszns 3o Bamdmndgs 9396n3odn s, S3@m-
0ol 0gd0m, 0dosb as36(3gmos BLmgmomdn.’ 5396030l dggHmgdam IGo® 9330 LsdbGgm jo-
Bmeobol I o@o 30cg9mo Rsgmom babsdstmmmmb dogm babdz0Mgdmem dgmnsznada 1986 bgmb,
(30 BJRIMSMa Moombymo babodsGmmmlb dmbadsmommggdds s53mJdgogl Lobsdstmem
390005(300L 3MMaMads. 3MmMaMmadad mgoosmm@a Loby doomm Labgmdbogml dsd@edom 1996
Bgmb. yzgmadg 360d369mmgaba 3o nygm 1998 bgmo, Hm(gs domado dggoms 3mbamgbol 3ogé do-
0gommo bo3obmbdpgdmm of@o, MmAgmory LobsdoMmmmgdl sgomEadymgds vgdmgdgwgdo-
6oo 5300 gobbomgol sm@gMbo@ommo bodnsmgdgdol 3Mmaseds.t

3.2. 3g005(300b Labggdo

3.2.1. bobsds@mamm g0 (30, Mmamem (3 bygosmegdymm dgaszoab Labg
©5 dabo 530b939Mqd3560

deagnm s beol 496303mmmb30 010b@8msb ndM©gds Logsmmgdmmm dgmns(zonl godmygby-
d0b 3oRg9b989mo0. Labmasmgdal MBMOZEgbmds (30emAL ©s30L gomsabyzads kg dgwosznal
3%00 L(39MB, L33 LosbadsMmEmb dndoMmsggb. bLabadsmmmm bmsgsdmdl dbamggdl dgwos(3o-
ob go3mygbgdal babodsGommmb dngbomsg, 8bsmggdl ggomagdom dbmeme gobbamgady abBEMgds,
360(39L0b Bof3s@ 93mmdal d9dmbgg30d0 30 330 3000065(33q3L Labedommemmdn.” gmns(300ls
356300009500 LGOboMEGgdn gobLs 3MmMgdom Fomamns 53gMogal dggMmgdmem dGo@&gdLs s 3o-
boadn. yzgmody 3@ o 3o Logamegdamm dgmasznnl nbbGod@o 3obswadns gobgomsomgdmmo.

Lodge J.A., Legislation Protecting Confidentiality in Mediation: Armor of Steel or Eggshells?, Santa Clara
Law Review Vol. 41, 2000 — 2001, 1097.

GIFGE99 8-, 89005300 ©30L gosby3zg@lb smEgMbsGommo gmmds (dbmaswn dodmbawgs), .,
2010, 35.

Alexander N.M., International and Comparative Mediation, Legal Perspectives, Kluwer law International, 2009,
5.

In Roman Law were known by a number of names including internuncios, medius, intercessor, philantropus,
interpolator, conciliator, interlocutor and finally mediator.

> Alexander N.M., Global Trends in Mediation, Kluwer law International, 2003, 51.

6 A look at Court Mandated Civil Mediation, Drake Law Review, 2000 - 2001, 372.

Lodge J.A., Legislation Protecting Confidentiality in Mediation: Armor of Steel or Eggshels?, Santa Clara Law
Review Vol. 41, 2000 — 2001, 1106.
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Labadommnmmbdg oxxdbgdamo 3gmos(300b 3Mmamseds dgdndeggdamas 0d 30bbom, Hm3 bobadem-
omm 3Mm39bo 3baMggdabomgol gobsmb NBM™ 9x89J&NM0 s, 3353RMMYMe, @dDMamL Labos-
doonmmb Mgba@ba. dgiobgdal gqgads, mbGomamb bogsmogdmmm dgmasznol badomm@ g 36m-
9980L, 3304360L Bodmmagbsl 3Mmamadal 30bbgdals dgbobgd. 4 doGamown gmgdgbdn, Hm3g-
@0 gbes dgbdgeregb:

1. 0539800 gobboemgals LobBMognlb godMws;

2. babodamMormm aobbomgal batiggdolb d93(306909;

3. ©530L 3obbomzal oG gMbodommo badmamgdgdal LadbabyMgdol batobbol aomdgm-

dgbgds;
4. bogomeEgdymm 3g0s(300b ©ebgMazs s dmgdgogds ndggemae, Mmd bgmo dgubymb
©53930b 95399056 dmaze6mgdob.!

bogamEgdmmm 3gens3nnl dg8mbzggzedn, doMomswn b0dsbo Mmdgma(y dgbschmbgdmmos,
560l 8mdboemmds, M3 aodmabs@qds a30L Mymm LEMosgs®, dgwqansbam s b 3mgda sbobom-
X900 3500569439@0b dgbodmgdmmdada. smbabadbagos, MM LabsdsMmmmbmeb s®Lgdsyema 3g-
©05(300L LobBYds, 5gMMNsbgdL Mmamm(3 bgdoymymmdom, nbg Logsmmgdymm dgmas(znsl. do-
33momaE, 83gMozol dggMomgdymo d@o@qdol bom-om@ ol smdmbogmgo Goombal Labodsm-
omdo, 3mbadsmmggdo Bmgdsdmbombo 56056 ©s60dbmb gsbLsbmamem bogdggddg bags-
©qdmm 390005(300 5b AbaMggdL Jgbmegzabdmb go8mmdzeb by@gama Lobsdsmnmmbomsb sMbgdea-
™o 39053006 LadbabyMal gabom gosbyzn@mb wogs. 83 dgdmbggzadn, dom sg3m dgEosGmmal
06hg30L NRmgdsz Gmam@ (s Labodommmmb dogfm sGRgmmo dgEns@mMgdowsb, obg ©ogal 3sb-
bomgzob sem@gMmbsGoma Lademgdgdol mMasbabs(300056 (ADR).> LobadsGommm Lob@gdal
BoMamgddn sMbgdymo bgdsymmymmdom 3goosznsl, bagsmmgdamm dgmns30sbmsb dgmomg-
dom, ab 930658 gbmds 5930, H™3 8gns(300L Jmsgemn 60dsbn — bgdoymagmmdacmmds dgbsmhnbg-
dmmns. Mm(3o 3boMggdL mogem LMo, Mm3 doo Im@al Bomdmdmdamo ©ags 33300mdnsbao ao-
by, @sdmu309dgmo, 30w 39Mdmadgmo s bgn@Mmamama dgbadg 3ol dgmns@mEab ob-
doM9d0m, BO™M Fodmnd ©30L boMmo@gdom Imazomgdol smdommds. dogMad Mm(3d dbmeme
0dnmgdmmbo 36006 RogMomb 3Mm(39Lbdn, Ibmmme 0d0Gmd, H™M3 53l o6 dm3ygzgl Lobodsm-
ormmb dbosb Gondg bobd30s,® MM 6o 3mgdos ogol Imaze6 980l sEdocmMda(s.

3.2.2 363bsbsdsMonmm dgeas(30

065bobadaMmmm 3gEns300 30l Jgas(300L 30Mggmbaby. MmogEednMmzgmam LEmMgo sMs-
bogamEgdmm 390300 Rsdmysmodos s Jbmmmme dsb dgdmga, Mo(3 856 Gmam (3 g0l 3sob-
bom3z0b oG gMbs@nmmds Lodnemgdsd d3m3mmammds 3mndmas, 3mbs Lobsdstmnmm Lob@gdsdo
dabo RoMomgs. s@dbobodsmmm dgooszns bogzgogbm asdmbsogomoas dbsmggdobmgals 0d dg3-
0b3935d0, HmEgLsg dom o6 Lo Lobsdsmmmm aboo @ogol gobbags Lbzsabbzs Jobgbab
353m. AbaMggda sMsbabadsmmm dgmns(300L o0 Mol Bomdmdmdamo ozl gosobobyzg@ e
©03m 30098mo 0Mhg396. Lobodsmmmm dgoas(30nbgsb gsobbbgseggdom, 3Gm3gLn dmnsbow
SEOPMEMFdMM0s 8 98¢dbgds bgdogmpmmdommdal, obygdyma ndnm, Hm3 3baMggdo megow®
009396 3505694398 0mgdsb, 08l dgbobgd, Hm3d doc dmal bomdmdmdamo @ogs gobbabormggma
350059(39L 39005&™MML s ©dMegMmgdama ndom, Mm3 dggydmosc dgbyz0@mb aobbomaal 3Gm-

Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook of Access to Justice Vol.19,
2001, 176.

Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook of Access to Justice
Vol.19, 2001, 179.

dogsmoms, Logstmggmmb bodmdomodm bodGmisgbm jmogdLol 187°-g dubemol 89-2 346480l
®5bobBo, Igmns@mial dngf sbadbym dgbzgomady, batal sfobads@om Jadgbaoo godmesbe-
©g0mmdals Igdmbgggzedn, ol ag30LMgds Labsdsmommm batgqdalb LENMm© oRIM3s, Bonbgosgsm
030bs, Mo dgmgancm aLEMmEgds bobodsmmmmdn boddalb gobbomgs. goMads 150 moMal mwgbmdam
3060bodrmgMgdes.
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39b0 6550L30gH EAHML. 83 gdmbggzedn, BbsGgms dgmabbdgdom, ogs dgbadmms gobbobaegg-
mo© BoMgEanbmb LobodsGmmmb ob sMmdoGMmogl, Mol Ygmgdsbsig dom 3obmMbBIgdemmds 5d-

@J3o-

3.3 356mb3gdmmdal bmgsn dndmbaemgs
3.3.1. bogsmggmmb 356mb3gdmmds

bogdoMmggmmb badmdsmegm badmgbm 3megdboom badsGmggmman 3330M©gds bagor-
©9d9mm 39005(300. 39005(3006 gbobgd bmnmds' 3oblobdmgMmagh 03 dofMacms bogncbgdl, Hmds-
mo(3 LdBYoL 9Bo3dg LozdamMabos, MM 3megdLbol 50bandbymo bmMmdgdo dmJdgoEgl s 0gxb-
J30mboMmmUL. 5@bndbaym o330 gobbormmoas abgmo 860336gmmmzs6a Lo 3ombgdo, Bmamgdogss,
39000@mMabadn bogdab gos3930L Jgbodmgdmmds, 3gmasznsl ©sd3gdmgdemgdmm baddgme
Rodmbomgamon, 3Gm39L0b gows, 3Gim(39bdn IMbsboemyg dbomgms god3myy(3bagdemmdal dgagagdo,
36m(39L0b EILEYMAdS, JMbROEb0sMNEMS, Ladhgmob KbHNb3gmymBal mmbobdagdsms
35148939, sbg3g, 8905G ML d(30emgdal gbadmadmmds.

bogomeEgdmmm 3gns300dg sy, kM 30gs 2008 byl badgwa30bm 3gwasznals 0bLE -
&G0 93mgdgs, o9ydze 2012 Bgmb ,%063Mmngmmdol @s(330L dgbobgd® 30bmbdn (33emamgdg-
30l dg3amd 36 gMmazemn Immoga30gds asbazems s by Lbgs babom @3 3300M©s, 396-
dmE 3ox5Momgms 30bo 3mddgmgdol stgaema.

396mB0b 39-3 Bbrals (3°) 3464@0b mobobdsw, badgwn(306m 3gwns(300b Ledbsbual 3ub-
93009, 3530968 Lo 8 LosdrgggMm MEZIBABS(300L FMmEOL, LosDmgg3m MMaSBabs(300Ls @ Lo-
3900(306m 3m3LabnEmgdolb 303bmogdgmb dmEab, sbgsg 35(3096@)bs s Ledgwa(z0bm Im3Lbobymg-
30b 308bmEgdgmb dm@al bom3mdmdomo ©o3930b gobboemgs. smbndbymoa 396mbob gomms, Ladg-
©0(306m 3g05(300L006 5353306093 nm Lognobgdl 9BgLnggdl dmogmdol owagbomgdgdo.?
bedgwn(306m BgEos300b goMs, Logsmmggmmado ImJdgEadl LobmEemm dgmns(3ns, MHMIgmoa s
69d094mezemmdoo bsbnsmb 5@stgdl. ,6m@omas@ b dgbobgd® bogdotmggmml 306mbal 38" dubemdn
306 s30Mss Joomnmgdamo, Hm3 dgoszns bm@osManbol dmbsbomgmdaoc dgbedmgdgmos asb-
b (309mgL Im@sgg Bbofmgms mbbdmdaom. LabmEemm 3goas300l gsbbm&(30gmgdal Bgbo gob-
LodE3EMmos LB OEL Jobab@FMab dMdsbgdom. Moy dggbgds asbbobommggm baddggdl LLg-ob
bm®35d0 © ,6mMEB M0 0L gbobgd® 30bmbal bnMdgda sdLmEYEMH© ghmbsoMas.

o3 dggbgds Logowababom dgwasznsl, Mmdgmoaz Img3ggdl dgdmbogmgdol Ladbabym-
do, gb oMol og0lb 3o@sby3z9@ 0L sm@gmbs@omma badymamgds, HmBmal EMHmbsi Losogm bs-
3000bgdo bygds Lobyob g@&o3dy, bLobsd dgwagbomn ngbgds dgdmb3gdal 590 s godma(zgds bo-
3505bdbdEM Fmmbmgbs. dgmnszool Fbomggdl Bomdmewagbgb snaGmMn s gosbobsowal go-
odbegemo. gb 0bbEoG G0 badomggmmdn Rsdmysmadws 2010-2011 brgdda. ngo Lonb@gMmgbme
0800, HM3 > (39600 J39460L dmEgmby o6 oMol sggdbgdmmo.? 3gwns(sns, sbg3g, mddgwgdL
Lobbeol LodsGmamdnz o 3Mmobbdmdl 03 sMLAYEMBEmM360L Lobbmobsdsmmmgdmnga 3oly-
bobdggdeMdabgsb gomagabygmgdsl, MmIgmadsz d3oMzgmow Roownbs bs3mgdom 3dndy ©sbsTs-
@0, 3MbENEBbrmmgbals Lobbmabsdsmmadmoga 3sbmbabdggdmmdobash gomegzaobygmgdals
QBgds 8g30m 3MmMIOHMAL o ImbadaMmomgl. dgmosz0slb Lobbemol LadsGmamdn s6gLmnggdl

! 89005(300b Jgbabgd bm&Bs, (mago XXI.LobsdsGmmm dgmaszns) 20.12.2012.

LogoBmggmmb 8megcmdal 2009 Brolb 80 wowagbomgds, GmBgmai dgmnsz00lb 3Mm3gbob Bo8m-
90b gbgde ws, 5bg3g, bagdoMmggmmb Bmegmmdalb 117 aoagbomgds.

obg-0b @ogol sm@gMbs@ommo gowsbyzg@nmgdal bogombaemm@a (396@6M0, (39633999 a. (Mgw.),
8g0s(300b  LaBomomgdMmagn  Mgammamgdob 39MbL3gd@nggdn LodoGmggmmdn, od., 2013, 95,
<http://www.ncadr.tsu.ge/admin/upload/7706Edited-Final-Version-final.pdf>.
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Lobbol bLsdsBmmab bsdMmzgbm 3mEgdbo s 30babEMms dMdobgdgda.' xgMxgMmdom, bodet-
»39emdo o6 oMol Jomgdygmo gMonsbo bs3obmbdwgdemm s9@0, Mmdgmoaz 3mabgbinggdws 3g-
©05(305b056 83933060989 y3gems bagombl, badmdsmasgm LadMmzgbm 3mogdLbo 3o o6 dmagagl
3900005(300L056 s 393d0Mgdnm yzgms 03 bogombl, Gm3mgdai Jobmboo Mbws agmb gobbode-
360, 0339, Masb Ladmgomadm Ladmmzgbm 3mgdLo o6 sl L3gnsmyFa 3obmba, dg-
mdmgdgmos 356 g@omnMo 3mabgbmoamlb yzgmoggmo, dgbsdsdobsw, ndobmgal Gm3 53 ab-

LEENGIS 989G NP 038domb Ladommggmmdn, s9yzomadgmos (39rm3g dobo Mgammomgds,
0bg39, Bmame(z gb Lbgs 43996980l 396mB3gdemmdsdas.

3.3.2. 936m3 3360056930l @oMgd§03s ,3MmIgMonm ©d bydmgsmagm
L>gd3998%bg 3gns(300b goM 3399 3b394§900b gbobgd”

2008 bgmb ggmmgegdomal 8ogé domgdamo ©oMgd@ogs »3mIghomm s badmgsmsgm
bogddg9ddg dgns(300b gt 33gmmo sb3gddgdal Bgbabgd® sGal domnsb 360d3b6gmmmzabo g0 3
bggP™Bo. 560BBYmMo oMgJG0gs gbgds dbmeme BEHEBLES(30MBoMNA ©og9dL,2 cdzs Bz
bobgmdBoggmgdl Jgmdmosm, HmB ob bogHmedmEmabm® dgwns(zonb Jgdmbggzedn(z 4odmaygbmb.

dobdn dm(393nmos ©gdMmgdgdo, MmImgdoz BoMImahgbgb dgwos(300l, Mmamz abldo-
&E0b doFoma 3obsbnomgdmgdl s 08 N30Md@gbmdgdl, MmImgdas egolb dgnsznol gbom
356boemgabomgabes @sdabobnomgdgmoa. asts 53abs, @M gdE03d 0035emabBbgdL, Hmd dgbademg-
dgem0s dabo ©gdmmgdgdals 30dmygbgds dows dgmns300b 3Gim(3gLbgdal ML (3, oy B3 Lobge-
3b0ggmgdl g46g9d00m 530l LyFzamo. @aMgd@o0zs aobbodmgmagh 3gas@mmabs s dgwos(300b ©g-
B0boz0sl, sbggg 900396L dmmbmgbgdl, Mm3gmars 3gas@mAL Bogygbgds. sbggy, gMmggeMaw
3ogbo3L LaboBoMmmm s sMdbaLBsMMEM Fgmns(300L. aMgd@ngolb 3g-5 Fnbmo asbbode-
36030 Loboedsmommm 8gwos(300b 398mbg9393L. 39Mdme, 30Mz9ma 396480l dabgozom, Labodsm-
omb dgndmos, babsd Logdalb gobboemgs snbygds, Lygdnlb yzgms gomgdmgdals gomzamabbabyg-
d0m, 3gbmogodmb 3bafMggdl aodmaygbmb dgmns(30s, 080bm3z0l, HM3 goodMab ©ags. sbgsg, dgb-
0535bmb 3boMggdl, HmI ©ogbbAMb bonbgm®mdszom Lybogdl dgmas0ol godmygbgdol dgbobgd,
o9y sbgmo bgbogdo GoMEgds s dgbadmagdgmons abbMgds. gb @gdmmgds 360d369mmzebas 03
bz, Mm3 bdoMo Ibamggdlb BomImmagbss o6 g3, Mo sMab gos(30s, B M3aMe@gbmdgda
0g3L 03 aboom ogal gobbomgsl s MmEabaz doom gb 3obgdam@gdom 56 gbbMgdnsb bonbgm®mas-
(30m dgbggMgdl, Ladyemgds gdmaggzom 3o5390mb sMhg3560, bm3 56 LMo gl gosbyzg@ab
3B gMbo@nmmo Ladyomgdal god8mygbgds. @aMgddozs sbggg sagblb, Mm3 byzmds Lobgmdbo-
3mgd3s Mbrs NbEHNb39mymb Labmasmgdal 0bgmEmBamgds, o MHmam Mbs ) 393306M©bgb
390005@mMb @ 08 MMas60bs(3090L, HMImgdas Lodgmos@mEmm dmAbabyMmgdsl sbm(30gmgdgb,
0bg39, Bosbamabmb 3o @ n3mbo Mol gda, MmAd go5(36mb Md30060 3em0g6@gdL dgwns(300b dg-
bodmgdemmdgda. gb gobbsgnmmgdom 08 §3994696dns 3603369mm 360, Lowas (s 3gons(30 Sbao nb-
LEOBYGS s Labmgsmgdal Gomnm bobamobmgzal ¢36mdas ab dogmo Mogo N3oMse@qbmdgda,
653 93 3Bom 3300 gosbyzg@obmzal sMnl sdsbsbosmgdgma.

! badommggmmb ogb@aoob 80bab@malb 2010 Brob 12 Bmgddmab 216 3Mdabgds;Lodomggmml
L3MEGobs s sbomasdmEmdal Laddgms BababEmab 2010 Bemob 7 9398860 94 36dobgds;
LodoMoggmmb  Lobggmoembmmgdal, 3Mmdsinobs  ©s aMowaommo  ©bobIomgdal Lo gomboms
80bab@mab 2011 Bemol 22 ;gdg@mzemal 29 d6dsbgds.

&9c30ba ,BHbLOS(30MbanEn® aodmygbgdamos 03 ©s3900l 5bsbndba, GmMImgdai 3gMdm bo-
Losab 58969396 s, 38539 MU, b3pgdnsb gMoma babgmabogmb gaMmamgdl. ab. mbe-ob ©s30b oem-
&9MboGonmo 3o06y3980mgdol bszombomao (396860, 396:330]dg a. (Fgw.), 3gns300b Lods-
omgdfngo Mggamogdob 396GL3gd8n3gd0 Lojomggmmda, md., 2013, 25, L. 28, <http://www.ncadr.-
tsu.ge/admin/upload/7706Edited-Final-Version-final.pdf>.

0d39: »bogmedmMobm® Mamm dg@owm bndbsglh abgom ©og0L, Mm@aLs Babs 3msebdy Lagsmbedam-

omgdfngo 9mgdgb@n godmnb.
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0Mg4@03530 a56LsbM3MYms dgEos300l 3GM(39Lmeb ©s39330Mgdymn dgdgan Lo-
Joobgdo:

1) 3goosnobs o dgmos@mal @gx0bozns, 3goos@mmoabswdn Boygbgdymoa obgon
dmmbmgbs, MHmam@mgdo(30s: @MY 3009demmds, d039Mdmgdmmds s 339r0Rn(304)-
mMdd. 33MEd 330bs, bg3M Lobgm3bogmgdlb d0bnggdnmo sd30 PRMydsdmbomagds Rs-
dmoygomndmb J3930L 3megdLbo 3gos@mMmomgal, bows dggdmgdom gGsmyMo
dmobgbMogamb yzgms bagombo;

2)  bobasbdmmaos dgnsznob 3Gmzgbol abgor 360d369mmzsb dobobosmgdmgddg Mmam-
900(359, bgdoymmzmmdocnmds, Ibamggdal dogh 3Gm(3gbol megew Bamdsmmaals dgb-
odmgdmmds (nmgds 6gdabdng® ©OHmML oo 0gzeb baddob gobbomgsdy), 3mbgo-
©ab(30omMmmds, 9539]&0obmds, Moz ©o30L YRO™ LEMogsw ©s bsjmgdo ©bsbom-
X900 3005b9398)0b 3gbadmgdmmdalb gamemabbdmdl;

3)  LodgEos@mMm Bgomabbdgdol gogm®mdgdol dgbadmgdemmds, Mo ammobbdmdl dbs-
9900L YBmgdsl googmMm3mb 3qmsebbdgds, MmBmomsy dsm ImFal Bomdmdmdoema
030l gobbomgs dmbogds dgmosz00b aboo. sbggg dgnsznob dgogasw dombgyma
9056637800 sbENmgdal dgbodmgdmmdal;

4)  89005(300b go3mgbs bobobMmmdal 3500gddy. 3gos300lb 3Mm(3gLbab bommds®gd-
mo© ELENMM9doL dg8mbggzeda Labodsmmmmmb 56 sMdoGMoyobawdn dndstmazal dg-
Lodmgdmmds;

5)  Labmgomgdal 0bgm®mdnmgdol M dMYbzgmymezs;

6) ®5b65350060m39 &gdbmmmangdal 3odmygbgds dgmnsznal 3Gm39Lda. dsGmamas, ©o-
99803530 ©53Mb3MgGgdnmo 36 sGab,03(39, bagaMenmme, o4 ngmmabbdgds mb-
ma06 dgmns(300b go8mygbgdals dgbadmgdmmds, o M339 dMdgMm d399ysbodos ©s-
bgtanmo;

7)  Lobodstomm s sMobobadaMmommm dgoossnol gobbbgaggds.

5b0dbnmds ©oMgd8 0398, 0dgsb go8m3mnbaty, Gm3 dmsabgbfngs 3gmns(300Lbmdb s 3d3-

doMgdmmo doMocmown sb3gd@gdn, 8300 Bg36 LabgmdBogmgdb Jogmams, o M bsgombgddg xb-
5 35035b30mmb yyMommgds 98 bygmmadn dows 396MB3gdmmdal d93Mdoggdal MML. bmem
ol bogombgdo, Gm3mgdaz 9dm3bMogo o6 36l gobbomymao 56 3mEMgd@omgdsl LogoMmgdl,
ooommge bobgmdbogmb dgmdmos msegobo dgbgommgdabedgde ostgammommb, smbndbymo

0675480300 sEaqbomoa bogsmogdnmm qdnmadgdol gomazamabbabgdoom.
3.4. ©330b 356bamgab Lagsbo s 3GMm(3909M9da
3.4.1. 3g03(300b gbom 336bsbamgzgma bygddqgda

03 9893bg 3g05(300b 353mygbads Mg3m3gbgdammons 393ga bygMmgddn:  Lamgobm ©s-
3900, 30DbgL0, Lagsmm bgmabygmagdol bggmm, badgdmdmm seggda, Lzmmgdo s LmosmyHo
Logd0sbmds, Lobbolb LadsMmama, bagMmsdmMabm dmmo@n s, 393 3z0EMgmdomon Ladsmamao,
dEm3ab Ladommamo, 396dm 1bsddgbgdmm LadsGmama, 3Mbymangd@gdol 39b9%3gb&0 dns3mE-
3MES(30 YOHN0gMHMdgddn, 0bbdmz96(300L

(393m@M9d0L) Ladstmmamo, Losdmggzm LodsMmama, s@dnbabGMmaanmo badsMmama,
316930b o(330L bodsMmamo, bodgwmo30bm Lsdsmosmo.'

bogommggmmb bodmdsmsgm bodGmsgbm 3mogdbol 187° dmbmal msbsblow

boboedaMomm 3gmns(300 3gndmgds go3M(39m@gb:

5) Lamgobm Lbadsmmmgdfng ©0390Dg, aoMs dzomow 594356nbs, dgomom 99zobals doomo-
™o (36md0oby, ,ddmdmals Mgmgdol 3gbrmogobs s 3dMdmab Mgmgdal Rsd8mEM™M3g30bs;

GIFGE997 8-, 8go0s30s 30l 30mebyz9@80L smmBgMmbsGommao gm®mds (dmasmn dodmboegs),md.,
2010, 146.
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3) bsdgd33006M9m LadsFMmmgdfng 390D y;

a) Lo3gBMEM LadoFMmmEgdfng s393dy;

©) 6930b30gM ©s35bg FboMgms 03bbdmdol dgdmbgggseda.

B@ot0o@olb Fgbobgd 306mbol 38! dnbemorg sbommannMmor 3sbbodmgMogh dgwns(zonls
a0 aobbobomagem bagddggdl, dommme ©8358gdnc s@agbl, Mm3 dgooszns dgbadmms aog-
M(39mEab 6960b30gH bbgs agady, dbatgms ®obbdmdal dgdmbggssdn, oy LadoMmggmmb 3o-
bmb3gdmmdoom gobbodmgfmnmo o6 oMmal sbgm ©sg3odg 3gEas300l gobbmE(z0gmgdal b3gzns-
Mo bgbo.

0396030b dgaMmgdam 38989330, yzgmedy bdoMaw dgmas(z0s 3odmaygbgds bamgsbm bs-
donmgdMn30 0539306 MM, ndosb godmdEnbamyg, HmI 88gMnzsd0 gobdmMmbabgdals Gosbgo
33390600 0dMHYds, ndMEYds 3gnM3gmdabmsob 8393306090 8gmns(300lb 3sdmygbgdol dg3-
0b39390(3. 390005305 LodMomgdslb sdm gzl JdMdmgdL 0x0653IMMIMMb ©s 653000696 3MI3EHM-
3obdg, Boms Josmbomb Jgosbbdgdsl.’

&qbobob 3@o@dn, 3gmosznalb gbom gobabamgds gsbdmMmbBabgdobmab 83938060 gd4emn
Y39 035, 3393903 (3boym, Mm3d 70-80%  3bomggdob, Hm3mgdas 0ygb9dwbgb Lobodsm-
o 390005300, 33symagzambo 0yzbgb asbbomgomss s dombgmo dgmganms(s. 3goosznals go-
dmygbgds  yzgms dgdmbggzedn oM ool Loy 3gogbm aodmbsgsma, dsgomomaw, b o6 dgadmg-
35 303m0ygbmb abgmo gobgmmMBabgdobol, Gm3gmai begds  smmgm3mmobdals, domamdol o6
Bbodognmo dmdmommdalb godm.  39bJmmBabydsbmeb w@s3e3d0Mgdmm asM3394mo Lobal wo-
390bg  bdmgogmoma babgmdBogm doMEadnt 3Mdemogl Lagommgdamm dgoasznal  asdmygbg-
3sb. 0bg39, LogomEgdmmm gEns3000 gobabamgds dgdgan  Lobab badmgjsmsdm ©aggdo:

1. ©03bog3gdgmbs o obogdgdnmb dmMol 3mbgmagdo (IGmdnma YMHomngMmmdoEsb

353m30bstg g0l 3g3mbzgzedn);

2. ©3b54398mal 3m33gbLs(sns;
353mEM9d0b bogdggdo;

4. 33smo bedgwo306m J35w0gd0m doygbgdmm bosbmsb ©s3o3806gdmmo baddggdn.?

w

3.4.2. ©530b g56bomgal 3mA3s s 3300930

390005(300L 3m(39b0L EBYgdsL Igbadmmes Logmdgmam gmb dbsmgms Babsbbamn dgmab-
63gds, AT dom dmMal BaMdmdmdoemn @sgol dg3mbgggedn dgmos(300L dndoMmmazgb ol gows-
LobyYy39@ S, o6 Jgbodmms snbymb gHm-gMmn dbsmal nbo(zns@ogom, dgmeg dbatabogol Bgmo-
mmdomo dg@Ymdabgdol asabo3b0b aboo, bows(s dmjmgo Nbws 0ymb smBgMoemo segal bogsbn.?

3Mm(3909Mgd0 abygds 3oL dgdaa, Mo dgmeg 3boMy emobbdpgds Immadsmsgdal
36MmM (390990900l obygdsal. dgmns@moa, dob dg3mga Moz odLObgmgdgb, bobmgl mMagyg dbo-
9L, ®m3 boa0bmb 3ol byMammdomo m3dgb@n, ©o30L 5Ll Dmaswn smbgHom. mommg-
ao dbomg abegbol o3 BgMommdomn ©m 31396@ 0L sbeb 3gmemg Bbamagl. 3sb sbgzg dgudmos
Imbobmzmb moomgnm Jbamgl, Hm3 bomnoaobmb @sds@gdomon byFMammdomo ©m 31dgbda, bo-
(3 a5dmbs@mmo 0gbgds domn 3mba3ns @ Bogd@gdn, MHmImadbacs nbnbo gyMbmdnsb, sbgsg,
dbomgl dgdemns ©s35&mb bgdnbdngMma Labal Em3M3gbG0 s 3@ 3n39dmgds, Maboy Mmznmmb
Roomgmal LagoGme. 3bofMgd yzgms s0badbyymn ©m 31dgb@o30s Mbws goabsgzbmlb dgmeyg dbs-
9bo(3. 39005@MM3d ¢Mbrs 0bgmddmzobgmml mdngd@nemdal, LsdsMmnmasbmdal s 3gomom-
Lobobogmagdol 3M0b3030m, Mbos gs69daMm@Gmb 3baggdl mognsbomon MRmgdgdo s dmgamgm-
3980 5 GO YMI© 3596 330mb Log3gLmeb s 3d3d0Mgdmm aoMgdmgdgdda. dgns@mMn bom-
3ommo3L 3Mm(39MM9dL 03 Lobom, MmamMi mgommb Rsmgmal LogoMme, dbgwggemmdsdn

! A Look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 387.

g 0gdsg, 380.

3 UNCITRAL Conciliation Rules, 1980, Article 2, <http://www.uncitral.org/pdf/english/texts/arbitration/conc-
rules/conc-rules-e.pdf>.
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00gdb Logdnlb gofMgdmgdgdlL o dbaMgms LyyMgomb, Gm3gmai dgbadmms godmmggeb, sbggg,
dbomgms bgdabdng®m Immbmgbsl, Mm3gmba(z 0bobo dg3at dmb3gbadg ooygbgdgb, s Mm3gmacs
LogoGms

03obomgolb, ®m3 ©s3s YBMm LEMsgGs® aomobywagl. 3gwns@m®mL dgndmoas dgbomazsdmb
3bofggdL, Hm3 oo dmEnl 3mIMbogsz0s dmboglb bgdada ob byMommdomo gm@dam, sbggg dg-
mdmos dgb309L mommgnm dbomgl (3omm-(30em3g.

(3 d99bgds @ogob asbbomgol saomb, o dbafMggdo 396 dgmsebbdgdosb, dob g bl
39005@mMa 3b36gg8mdb 3MBLYMEBS(300L Fgdmga s Laddolb gobbamagal 3Gm(390MMgdal Mmoga-
LydNEgdgdal gomgamabbobgdoo. bagddob asbbomszabal, HmEgbss 8gens@mma ghoma dbomabgsb
00gdb Log3gbmeb s353d0MdYm Bo@MMog go0Mgdmgdgdl, 356 83 nbxrm@ds300l dnbss@lbo
1bs 5(36mdmb Fgmg Abagl, Moms dob 46356 gdal badyyamgds 3ng3gL, MmIgmbas ob bago-
Mm 300Rbggl. dgmeg dbMog, o9 abxrgm@mdsznol 3sdymasbgdabsl, dbsmg dmombmgl Gm3 ol
oMhglL bonydmme, dgos@mmn  gomEadsmos o6 g5989md36mb 8mbadbmmoa 0bgm®mdszns
dgmerg 3bamgl. Bmegmamo 3obmbo LogMmedmmabm 3m3gMzommo 3gosznal dgbobgd sbsemm-
3096050 obgLMnggdL Logdalb gobbomgol @mEMPsl. o dggbgds dgwosznal 3Mm(3gLoL bob-
a®mdmozmdab, ob ©edmogdnmos bbgsoabbgs ggod@mmgddy, doom dmmab, bogdaol LoMommgdy,
09 Mmam® 5M0sb dbomggdo ImIbogdymmbo dgmns(z00bomgal, Hmam& gomemwgds dbstgms
dm@al Immadams3gdolb 3Mm3gbo. 3mbiMg@&mmo 350 gobbodmgmmma o6 s¢olb UNCITRAL-al
dmEgmu&n 3bmbom s g3Mmbadgmb aMgddngom. mydzs, stalb domnmgds, GmM3 3500 Mbrs
0ymb gmbog@mmo ©s ©a30b gobbamgs Mbos obMmegl LbMogswe. bojosGmggmmb badmoms-
Jor LadBm39Lm 3mEgdLol 187° dabmoal Bobgrgaom, Lobodstmmm 3gmas(300b gows Jgowa bl 45
mgb, JogmMad s6Msbs3mgd 2 dgbzgomabs. 3os dbstgms dgmsebbdgdom dgadmads asgmdgmmogl
03539 39000. MbEGM0mb 3G o@nb bagsmmgdmmm dgmas30ab Bgbgdal dobgrgom, Abstggdl dbm-
mm bod dgbggEmodg sLEMYdNL gomogdnmgds sgzm, 3gns@&mmb dgmdmoas dgbyzn@mb 3GHm-
(3909930, 014 5335600, BMAP 3G (39L0 dbamggdabmgal 3MbLE MMM o6 sMob." dmbEsobol
d&o@&0b 390300 dgbobgd Lo3obmbdgdmm 548 0b dobgogom 3o dbaggdl s dgwos@mmb
5930 75 g, Goms ssbGmmb ©sgs.?

3.4.3. ©530b a56bamgzab sbAnmqgds

UNCITRAL- ol 3m@gma&o 3obmbol @s UNCITRAL Conciliation Rules-ob dobgogom dg00s-
300b 3Mm3g9b0 LEYmEgdS:

1) 8bamgms dogm dgmabbdgdol dombgzal 39dmbizgzadn, dgmabbdgdols dombgzol 8mdgb@)n-
©Q0b;

2) dbaggdmab 3mblym@ ool d93wga, Igos@mEal d0ogf BgMammdoma aobsbswgdom,
™3 3OM(3906Mgb0b dg3am3 gogMdgmgds o6 scnl 30bobdgbmbomo s o6 gosdsMomgdl;

3) dbatgoms dogh dgos@mmabomgal BgGammdamo dg@ymdnbgdal gogbegbol aboo, Gm3
390005(300b 3Gm(39L0 Jgbys;

4) 3gm0s(300L 3Mm3gbob d9by3980L dgbabgd, gMmn dbamal dogm Bgmeyg dbsmabomgals 56
39005&™mM0bmgzalb gogdsgbamo byMommdomo dg@ymdnbgdal gogbogbals g boo.

MmEgLs(y 3905@MMa bzgds, MM sMLYdMIL Lsgzombgdo, MmImgda(y dbstgmomgals do-
bomgdos, ol oysmndgdlb dmMoaqdol dgbodmm 306mdgdlL s dob 360336980bsmzal ¢abagbol
3bomggdL. 3ol dgdaga Gos Abatgoms d96033698L doomgdl, ob 3960336580L gomzsmabbabgdom
bgmabems sgomndgdl ImMnggdol 30mmdgdl. o dbomggdo badmemme dgmsebbdwgdosb, ababo
s3mM3gd9b BgMommdoom dgmmsbbdgdslb s bgml sbgfMagb dob.

LogHMadm@obm bogogtm domo@al 3gmnsznaol Bgbgdalb dobgogom @ogal gobbomgs Bywg-
do:

Mandatory Mediation Program, Under rule 24.1 and 75.1 of the Rules of Civil Procedure.
2 A look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 377.
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1) 3bamgms dngM dgosbbdgdol bgmdmbgmnlb dm3gb@nwab;

2)  3g058mMabowdn gfm-ghma dbatob dogh bgFammdomo dg@&ymdobgdal goabszbols
aD0m, ®m3 dgbyaglb dgmns(300L 3Mm (3900 gdo;

3)  39005&mMab BogM dbsmgmomgals BgFammdamo dg@ymdabgdal gogds3bolb gbom, Gm3
dabo 5BMom ImEadams3gdals 3Mm(390Mgdl o6 dgydmoas Ibamgoms dmEolb Bomdmdm-
doemn g0l gosdMs;

4)  Bmadoms3gdal 3mEm(390Mgdaobasmaznl o gbomo gowal gobamal 393wag, oy o6
g(k:)béc‘)gbbobgo@nb adamdgmgds. 530l dgbobgd 3g0s@m@Is byMommdoom 1bos 5(36mdmb

> ;

5) Batﬁnaq‘?mbnmn dg@ymdabgdol asgbogbol aboom, LogHmsdmmobm bogodem 3oma@ab
d0gM 39058 mMabs o 3boMmggdobmaal, sMs Momab 15 mabs B3dabdngMa go@sbos-
boob goaboal 3ol $3mbByMmgomsb, oy dbatggdds ewagbama Bgboom o6 go@snbo-

b gomsbsbo;
6) BgMommdomoa dg@&ymdobgdol aoabegbol gbom bagMmsdmmobm Lagogtm doma@al do-
96 8bargmem3zol, Hm3 396 ImbgMmbrs dgbedsdabo dgmns@mmal sbndgbs.

3.4.4. 330056y39@0mgdab (36mds s SbAHyemagds

domnsb 360d369mmzabas abgmo bsgnmba, Hmamazes 3gnszonlb gboo dombgmmo dgmab-
63900b 3335 S SEbEMMads. Mg ngs 50agbL, HM3 Fgwns(30s 56 MBS Rsnmzammb, Lobe-
domomm aobbomgsbmeb dgosmadom, (39@ Sm@gMbs@ngsm 0ol godm, MHm3 dgwnsznal MHmL do-
madamo dgomebbdgdol dgbemmagds Jbmemme dbsMmgms 3gmoaem bgdadg ngmb sdmzngdamo. bgs-
3o Labgm3bogmydds Mbos 1bENbggmymb, Gm3 bamggdl 3jmbrgom dgbadmagdemmds, BgMoenm-
d0m0 dg0obbdgdol goxm@Igdalol go00m3zomabBabmb, Hm3 dsmn dgmabbdgds nymb sembmmgdswo.
Jdgbademgdgmos 88335600 emddnl g3901985bg Mool mgds 08 dgdmbgggzeda, o1 dgomsbbdgdal do-
boombo gbnbssmBrogagds 6g3to Lobgmdbogmgdal Ladsmaml, dom dmEal, bagMmsedmmabm 396-
dm LadoMmamlb 96 09y 3obmMbgdeMds oM nmzgabbabgdl 53 3mb3zMg@mema babolb dgmabbdgdal-
0300 sbENMgdLL. 59395 ©3MBIMYG s, BMT gl sMal obgomn dgdmbgggs, Mmze gommgdnmads,
Mm3gmo(y dgmabbdgdadns docmnmgdygmo msgobo d1bgdooc oMol dgbobmmmgdmow dgudmagdgmo.
5b0dbyymn dgmebbdgdol Logsmmgdmmmmdal, sbgzg 0030mnbBAbydL oMgd@ngob 3g-6 dabmo,
Mm3gmo(3 3og3 geobgm 1bzedlb badb dbamggdal ggmgdsl, Hm3 oo 3dmbogo dgbadmademmds
39005(300b 3 B0 domgdmmads dgmabbdgdsd dgndabml Logemeagdymm dome. dgmosznal dgogaol
bogomEgdnEmmdal s sebEmgdal dgbadmagdmmdal gomgamalbbabgds s6nb 3093 gMhon god-
&m0 3g005(300L LabaMagdmme.ombMmgdal 394sbnd3al sGaMmbgdmds, dabo MHmame (3 nbbdo-
&B0L o606 gdsl dgobnb@gdws. dgbadmgdgmoas dbomgms Immal ©ogs abg abEMmEIL,
™3 5333560 snddob gs3909ds bdgemEgdmmm oM aobogl s M3000mb Bgmabbdgdals dnbssmbo-
06 obo 5430 gdmmds oM 03390g0mEgL, FogMad 33930 399ob0D3als sMLgdmds s30mgdg-
0, Ib3Mgg8L 30 03000mb dgdmnsm gobLodrgmmb dabo bagnmmgds.

dmEgmMo 3obmbals 8g-14 3mbmol msbsobdaw, oy Abatggdo dosmbgzgb 3gmabbdgdsls, dsm
dme0b bomdmdmdamo ©ag0b goabsgmgme, sbgmo dgomsobbdgds 560l smbEmmgdswa s dgbob-
1 gomo bogommgdamm. 8d3gd omgds, Mm3 36 Labgmdbogmgdl dgndmose sebMmgdal
3900M©0 015350 ©33306Mb 56 35dMnygbmb 33g3560 sebfmMmgdobmgal oagbama bgbgdo.

4. 36030 M390bs 3 Igeand3nab bygMam 60367580
4.1. 36m(39bL0b 3MbgnEgbzosmuMmds
3Mbx00gb300mnMmmMbal 3G0b (3030 ©o(3mns Mmam (s dgas300l, 0by oGdo@GMmagal dga-
0bgg35d0. doMmamons, 30bndbyma 30063030 3dLMENEB MO babosmb o6 5@oMgdl s oMol ow-

39600 Bgboseb asdmbsjmoabgdas, 09339, Labsdsmmmm asbbomgsbmeb dgoatgdom, HmIg-
™03 Jn0sbo© bagsMmms, 3o(30mgdom dgGowss d(3mo dbaMgms nbBgmgbgdo o3 gymbom. Lo-
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96®admMabm 3MdoGMoyda, LadoMmmomBsMmdmgdobmab ©s393d0Mgdmn nbxm@dsgns 3mMbyo-
©abz0omMas. gb Bgbo 3M(39mEgds sGd0@GMagdn boddol gobbomazsbmeb ©s3ogdnmgdam bgdal-
3096 0bgzmMmIs(300dg, oo dmMab, ©a30L 3MLYdMdaL dgbobgd (36mdgddy, o35d0 dmbobamg/-
Botoyymo dbatggdol 000968 0303069859, aosby3g@nmgdol Jobssmlbdy s ©.3.'sMmdoMmE oyl
dgbobgd 396mbal, 32-9 3bemals 3gmaby 3¢b@&nb cmobobdawm, myy 3obmboo 56 Absmgoms dgomsbbadyg-
dom bbgs M3 oM oMol gomgemobbobgdmemoa, yzgms bosMdo@Mogm gsbbomgs ¢bos aymb oby)-
o, bomImea gbamo Ladmma, 3@ 30(3090mgds, BgMommdomn o) dgdofo gobzbowgds, o6 xb-
5 0g65b bogsmmm g03mJ3994690mmo ob go05(393mo s godmygbgdyma bbgs bobsdstmmmm sb
5@30babgMoz0mm Bamd3mgdsda. LogMmadm@mabm bogedm 3oma@ ol sGdoGmagal Bgbgdolb do-
bggom, oy Bbomggdo d3oxn0mm 56 dgmebbdgdnsh Lbgsazemom, 3ommgdnmbo 5606 3mbgon-
6300 mH™dal 300630300006 30dmMIboMy, 56 3553¢magbmb LosMdo@Magm LodsMmmambam-
dmgdobob domgdamo gss6y39@0mgdgda, sbgsg, 03 MM b&gdalb Jabssmba, Moz aobbamgal
3Mm (3930 0gbs aodmygbgdama, sbgsg, yzgms bbgs Labolb m3M3a6@Ge(30s, MMIgmoa(s bofoag-
bag 0gb6s Lbgs 30Mnb JogMm LostdoGMogm aobboemzabsl s MmMIgmog o6 sMal gob390m360emo bo-
ROOM 35(36mdabmngol, goM©s 03 dgdmbggzgdabes, o) 303¢ma3690s s¢y30magdgmons, Moms dbscya
50(335L 86 gobobmM30g9mmb msg0b0 LadsMmmgdMogo YBmgds. oy dbamgl 5g3b asdgmezbgdals
396mbag®n 0b@gMagbo, gb smamgdgmos aswsbyzg@omgdol smbabEmmadmow 56 ndabmgal,
M3 go056Y3980gds g33m@Gobaem 0dbsl Lbgs babob Lodsmmambamdmgdada, Gm3gmag KRO™
50069 3080006569Md s, Lobodsmmmmdn o6 Lbgs LabgmdBogm mmasbmdo.?

3mMbx0©gb300mMEmMb0©sb a5dmbs3mabl nmgemalbbobgdl UNCITRAL-0l Los@dodmagm
Bgbgdo(s, Mmool dobggoms s, LasMmdoGMmagm aowsbygg@omgds dgbadmms aobwglb Lagsmm,
bmeme yzgmes 3bscnl 00bbdmdob dg38mbzgzedn, ob oxm dbatgl 593L 3obmbogHn ab@gmgbo dm-
0bmzgmb 40569398 0mgdol godygmsegbgds, Momes 03356 ob gobsbm@znmmb magobo 3obmbag-
0 9B, 5b 09y 350056439@0mgds ol bfoMmgds Labadstmmemda sb bbgs 3m335Egb& N M-
a56mdo bombowagbom. @aMgddogab dg-7 dmbema gbgds 3mMbgnEgbzosmm®mmdal ©s(335L. 3g-7
dnbmob 3oMg9mo 30bg@nb dobgwgnom 0dob gomgsemabbnbgdom, MHmd dgmnsznol 3Gm(3gbo bom-
3dmgdlb 03 gmMnom, HMIgmo(s 5056 gdL 3MbgBawbznsmuMmmdal, Bg3Mds Lobgmdbogmgdds «mb-
o dMb3gmymb, Gm3 myy Bbamggdo Lbgs Modgdg o6 dgoobbdgdmmsb, o3 3gns@mmb s
o3 bbgs 30Mb, Mm3gemag LodLobYMdM0z50 393306 gdgmns Jgas(300L 3BM(39Lmseb o dg-
0dmgds sodymmb, hggbgds 3nb(396 Lodmgomadm s 3m3gMom boddggddg Lobsdsmommm b bo-
630G Magm g56boemzabol, 08 0bgMEMBs(305LMsb 393306 gdom, Ma(s dsm gndy39Lb gasznab
36m(39L0L 3030bsMgmMdabal gomes:

1) ®mgbas b oomagdgmos 69360 babgmadbogmb bLogstm 0b@gMgbowsb 3odmdwnbamy,
356Ls 3O gd0m 03 dgdmbzgze80, HmEaLsg bagofms, Mm3 ome 0dbsl d53330L Loy zgomgbm
0b&gMgbgda, 56 M5300056 04650 S(30mgdmn 3oFabmgal BobognE 56 GLogmmmaonma Basbo;

2) bLoas(s 8g0s300b aboo dombBgmma dgomabbdgdol dnbos@bals godygmegbgds s 30mgdg-
0 030bm3g0b, MmM3 dmbrglb dgosbbdgdol gobdsm@gds o6 sbmmmagds. sbgzg, LoMgd@ogolb dg-
bogam baBomdo 3owgg gMmbgm badasbaymas, H™3 3MbBnyb(znsmYMMal (335 o (30mgdy-
m0d babadasMmmm o6 bas@mdoGMagm bgbom Logdal gobbomazabsb.

9L o6 dgndmgds Rsomzgemmb 3mbgoegbnsma@mmdolb 53mabymag s bEHMmymagam GmE -
Inmomgdsm. 30z Mogdo 030l 30dm, MHmI aagbormns dbmmmmE dgns@mMms ©s 3gwns(30-
ol 3Gm39Ldo LadLobyMmgdMoga dmbsbomyg 30Mgdol dogh 3MbgBNYbznsmEYMMal ©a(330bL
39mgdmmgds, 35d0b Mm(35 LogHomm o6 oMol Boblbgbgdo MHm3 bsmggda(s bos 0y3696 3ommg-
dmmbo ©o0(3396 3MbgnEgbs0ommmmds. ghma dbMog, mMogg Ibatg o3mmo RsbL, Mopash 3g-
0o@mMb o6 dgydmns 0bgmEmBa300b godymogbgds, 3sgMmed dgmemg dbMng, 8botgqdl dgmdmosm

boFsxndzocro 3., s6dogMagn - LogMmaedm@mabm 3m3gMommo ©s3580L aosbyzg@obm3@ndsmamn
aDo, g@baema ,03m3o@0", »d., 2011, 33.

LCIA Artbitration Rules, Effective 1 January 1998, Article 10.3, <http://www.lcia.org/Dispute_Resolution_-
Services/LCIA_Arbitration_Rules.aspx>.
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9633569000 B0bssmdmga a93mnygbmb ol 0bgmMdszns, Gm3gmas dgeosznol 3Mm3gbda gé-
03569l go3¢ma364L, 03 3memmEnbooc, Mm3 dgras(300 baMdsdgdom sbEmMm©gdms. dgbademg-
dgmos 3batggdo dmEngobgb 300 (3, 858033 3006(3 o930 gdgemos, obgbrgl o3Mdemas, MmM3 oM
35539336mMb 0l 0bgzm®3s(300 IMIsgzoemda, MmMBgmbsg gHmBsbgmal dgbabgd dgo®ymdgb 3gmns(30-
ob 3Mm39L3n. dgos(300L BaMds@gdom obnmadabmgol ghm-gfma sg30egdgemn 3oMmmdas ab,
M3 dbaMggd0 04396 ammobmombn, Moms 300M339L @S sdmogbgmsl sgol dndgbo, dgbodsda-
Lo, 350 1530 EI(3YYMS® Ybd 013MdbmMb, HMT yzgmobsnto bobol NbRMMIS(305 4o537Mo30mb.

3Mbg0ab300mmEmmMdal 306303l , aMgd@ngal Bbasgbaw, s6gLbMagdL g3mm3mmoa J39-
30b 3megdbo 3goo@mmmomgobl,’ Gmdmol dobgrngnmsrs 39w0s@mEMds Lanmdmme bos dqnbe-
bmb yg9ms 0bgzm@dszns, HmIgmas 0353300954 m0s dgns300L 3GM(39Lmsb, obog 3o Gm3 3g-
05(300b 3 bom abomagds gbos o) 0l g, 0 4937mg6950L S4y(30egdmmds 56 0gbgds Logscm nb-
&9 9bosb 56 3obmbowsb gs3mIdwnbamyg. bgdnbdngMn 0bgmmdszns, MmMIgmbsy gfma dbatyg go-
M3¢003698L g0s@MML bromdol bagmdzgmdy, o6 Mbrs gobogl (36mdaema dgmeg Jbatnbomgal,
»300mb 83 3boMal bgdetmgal gofgdy. 3mbgamgb3nomMmmdal 3M0b(3030056 353mbsmabos
dbmmme ol dgdmbgggs, o9y god¢mazbgds omomgdgmos assbyzg@omgdal gobdsm@gdabs o
s0bBEgdobomgalb.? goms 580bs, 3mbBnEgbnsmNHMal mzembsbGHobom, 360336gmmgzsbas
abogg, ®m3 Gapasb 8gw0s(300L 3Mm(39L0 EIbYMMMOS, Mmocmgnmds Fbstgd Mbws gosnabegbmb
dgmmg Ibagb s Jgs@mAL 08 30Mgdals gobomds @s MomEgbmds, MmAmadas @ogbbE7d0sb 3g-
©05(300b 3B (3qLL.°

obobndbsgns, MHmAd batggdo s 390G MM, 00gdgb gomadamgdsl, Gm3 dgns@mn o6
3003l 3mbobamgmdal, Mmami(z sMdoGma, Mmamz dbstnlb BaMmdmdsmggbgmn 56 Mmames
033390 LosMdo@Magm ob Lobsdsmommm aobbomasdn, 03 boddgbmab s 393306090, Mo nym
39005(300L 3OM(39MEMgo0l Logsba. dbatggda sbggg 096 gom@ademgdsl, Gm3 nbobo o6 s-
sbobgmgd96 3gns@mAL, Bmame s ImBIglb bbgs Lobol bodsMmsmBomdmgdsda. bbg-ob 1878 dub-
mo, dmdgemoz gbgds dgmosznol 3Mm9Lob 3mMbgomgbzoomyMmdsl, sagbl Mmam 3 dgoons-
&mMab, by Bbagmes s domn BoMB8mBaa gbmgdal gomEadmmadsl o6 g55870o36mb ab nbgme-
35309, O™MIgmo(g Fommzal (36mdama gobos Lobsdsmommm dgmans30aob 3Gm(3gbdn 3mMbgngbz0s-
O™l 3ommdom, o9y FbsGgms dgmabbdgdacm Lbgs M8 o6 sl ewagboema. Bommamans, oM (s
bodmgomagm Ladmmzgbm gmegdbo o6 obgbfnggdlb 3MbrnwgbnsmnEmmMdalb sdm3bnMsogew, dog-
53 306500056 0l 56 G0l (39t 39 3obmba dgns300byg, yggme bogombo 396 04690s Imbgbogg-
demn, o3 3gmas300l 3Gm3gbobomgabss @edsbobnosmgdgmo. gobsowsb dgwos(zns K9 dSbems
0bgFggds Jomoyym 306mbImgdmmdadn s Rodmysmndgdol 3Mm3gbdns, Lodmdsgmmm smdom
30mgd9emo 046935 900060 Lo 3obmb3gdmm 5480, Gm3gmo(s yzgms Lo 3ocblb Imsbgbnggdb.

4.2. bgogmsmycn dgbadg 3nMn ( IgnsGmMn, 5Gd0E M)

bgo@Momymmds amobbdmdl, Mmd smdo@Mb ©s 3gs@mMb o6 Mbros 3dmbogm Mondy
Lobob ggmEman 56 LadsMmnmgdMago 0b@gfMgbo gobbormgal dgmganbswdo, o6 Mbrs dosbngmb Mm-
dgmndg dbatgl 30Mo@gbmds Logdnl asbbamgabsl s Ybws 0ygbgb sdmy 30gdmgdn s doy-
396dmgdmada, sbgsg, Mbws YDONB39mymb 3Gim(39bdn FmbBobamyg AbaMgoms MbsLEMEMS. asb-
Lo 3mocgdoo 860d36gmmm3s6ns Bga@Mama@n nymb sGdoGMn, Mowasb ob Ibsmgmomgal bogsee-

qdmm aoebyzg@omadol domgdol g3mgdsdmbomgdomes segnmaomo. sMda@Magol dgbabgd
396mbals 39-6 dgbemal 1-mmo 34964 0b Babgogzom, sMdoGmayga msgol bLogdnsbmdsdn sdme owyg-

European Code of Conduct for Mediators, 2004, Article 4, <http://ec.europa.eu/civiljustice/adr/adr_ec _code -

conduct_en.pdf>,.

> UNCITRAL Conciliation Rules, Article 14.

3 LCIA Mediation Rules, Effective 1 July 2012, Article 5.4, <http://www.Icia.org/Dispute Resolution Services/-
LCIA_ Mediation_Rules.aspx>.

4 UNCITRAL Conciliation Rules, Article 19.
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3gm0s o bymddmgabgmmdl dbomgms ob sdn@BMmagal dogM gobbabmaMuma basmdoGMagm gob-
bomgob 3Mm3gENG0m, 3obmbal dmmbmgbsms @a3g0m. sbggg, 3obmbom gomgamalbbobgdymas
630G Mab d(30mgdal 3Gm(3g©s ©s dgdmbzgzgdn, Mmogbss @ed3zgdgmos 3060l smdn@G Mo
©5608360." Go3 3995900 39005(300L, ©0MYJE03530 508 MHS Bomgze80 3gns@mal sdmyyjo-
©qdmmdaby s 09y 3gMdmgdmmdsdy. dbmmme dmaswo mMmIMmomgdss 39-3 Igbedo ©s dgbo-
goemdo dg-17 Bobomdn dm3g3mon, Gm3 dgnsGmmMo ¢bos agmb dogzgHdmgdgmon, odzs, Mo
0gds b, gb Ls3doMabo o6 sMab. ofMgd@ogol 3g-4 dgbmol 1-mo 3¢9bJ@n sdmgzb byzm bLo-
b93Bbogmgdl dgbedmgdemmdal dgadydamb Badsymagmmdoma J(3930L 3mgdLgdo BgLos@mmg-
30bo 8 08 MM 60D (30980l ebIsMgdam, HMImgdas SbmE(309mgdq6 Lodgmos@mEmm dmaLobe-
9050, dgbodmgdgmos LEmMg 8da35M0 J3930L 3mmggLgdom Fmabgbngmb @edmy3ngdmm-
dobo o 30y 39Mdmgdmmdabmab s 3ogdomgdmmo bsjombgdo, Mowash aMgd@ngs magobomogswm
Y39 Lo 3oobl dm3baMmsgem 396 dmabgbmnggdl.

936m3m0 (39306 3mggbo 3gEos@mEmmamzal 3g-2 magdn sb5LENggdL 83 Lo Jombgdl. o
@b gdmAL aoMgdmagdgdo, MmMBmgdds3 dgbodmmes 3o3mgbs Imabnbml dgmns@mmol ©sdmezo-
©qdmmdadyg, 96 HmEgLbss dgbademms bomdmndgzal nb@gmgbms 3mbgmod@n, dgos@m&mads Mbwos
35137003bmb 3bafMggdl gb gocgdmgdgdn, Lobsd ©s0Bygdl ob gosgmdgmgdl Ladgmns@mmm vg-
m9d5-3mzgamgmdoms gabbm(30gemgdsb.

sbgomn gofmgdmgdgdos:

1) 65037 babob oMo 56 Logdnsbo YHMNgMNMS Mo 56 MedmEgbndg dbaMgbmsb;

2) 693ab3ngMo GBobsbbyFman o6 Lbgs Labol 06GgMgLn, 3oMsdnMn 86 sMednMmadantn, ©s-
393906930 3g05(300b dgga0sb;

3) 8g0s@mMa 36 dabo gomdal bgzca, sbmM(309madgb MHondg babolb badd0sbmdsl gMmo sb
53mEbndg Ibomnl LobomMg gdmmm aofMEs dgons(300bs.

06896 9bos 3mbBm0d@L ncgomabBabgdl bodsmzgmml Jmsghmdol owagbomgds,” Mm-
dgmo(g gbgds badgooz0bm dgwos(30b. 5.2 dgbmn gsbLabMzMazL oy Mabo Yggmgds o6 o4gb 3g-
05GMML s sbg39 5aqbUL,

M3 068 gMgbms 3mbxmod@ ol sEbgdmdobal domagdamo aswsbyszg@nmgds dosmomas ©d
56 BoM3mdmdL badaMomgdcog dgwmgagdl.

4.3 3mgboemmds — IbsMgms Fgmnabbdgds 353mbaygbgdgm 3Mm(390Mgddy

mf039 d93mbggzedo, Abaggdl badmomgds sg3m megom 3gmsebbdwbyb gobbamgol 6gbdy,
o) 5 gm@dom byOo ©ogol gsbbomgs, Msms ol o6 oygmb LobodsMomm gsobboegols dbgogbow
3393000 3Mm(390M9mo babosmal. Abamggdlb dgbadmadmmds 593, Mmogem gosbyz0@mb abg-
00 bsgombgdo, Bmammgdazes: sMdoGMmabs s dgmas@mmalb sMRg3s, domn Momegbmdals asob-
LoDEZMS, 3390803 (300L MG HYIgda, Mo FMmmbmM3zbgdL 1By ©3dsymBamgdogl dommgal
dabomgdo 3gns@mmo/ sdoGmn, MmIgmbsay 3@ 0 3odmznmgds 543L dgbadadobo Lobal @sgg-
30l aobbaemgado. gb domnsb 3603365mmzebos, Moash o3 dgdmbggzeda ogal gobbaemgs s ao-
564939893 9BO™M LEMogo 3mbogds @s smdsmmda(3 0PN, MM YBMm™m LEMGMo gosbysgdn-
mgds 046935 asdm@obamoa. aoMs 53abs, MmEgbsg dbsmggdo msegem nfhgzqb bgo@Momeym dgbo-
39 306b/306gdL, gb 60dboglh M3 ol gbEMd0s6 ©s B0bEsdn IEgdNMmsE MNsb 3sbbymdaema,
o3 360d3b9mmzgobo gLbommmaono dmdgb@ns. smbsobodbagns, Gm3 3Mm(390Mmo mogo-
LyRmgdob bomabbo, Gmames Bgbo, @Mmgdocmn sMdo@Moggdal dgdmbggseda, dg36ow domamos,
00g56 39d03dmJdgmn sMdn@Maggda, Ladmmmme, 3o0b(s Lo gmmsm Bgbgdl gyMbmdnsb wo
0Y4969396 o IbaMggdL dgbadmms dggfn sMoxmal dg3gmol dgbedmgdmmds o6 dogzgom. dbomg-
900, 5bg3g, Ladomgds 3430 S0MBomb LosMmda@Mogm asbbamgol 96s s danmo, dgndmosm dg-

»00M30@Mog0b Jgbabgd® bagdommggemmb 3obmbal 8g-11 dqbemal 89-7 3bJ@0 o 8g-12 Bnbeo.
2012 Bemob 29 ;gdggamb 8omgdmmo bagsmomggmmb 8msegmmdab Ne80 mamaqboemgds.
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056b3bgb Mo Lobal 3@ 30(3909mydgdo NYbEs boMmoanbmb ©s Mo BmMdom, sbgzg 3Mm(39NG -
30b Ro@otgdols dommzgal babymggm asbMoady, bbgowabbgs bsjombgddy, Moz dgodmgds bodm-
0gMsb @og0b gobbomgal 3Gim(39bdn o Mobdy3 dgodmgds, MM Ibamggdds dosmbomb dgomsebbdg-
dab.

5. doMamswn 33635Lb3s3989man 60369dn, AEMImgdda(3 Igmas(30ab
9306058 9bmds gemnbogds

5.1. bog3ab a3bbamgzalb LabLbMoggg S b5 3mgda baMmggdo

MmEgbag Ldgdg gbgds 3Gm39L0b bafmggdl, gb dggebgdalb Lsgombos s ymggm 3mbiMg-
& 035bmdb s393d0Mgdom gobLbgszgdmmos. dgbadmadgmoas, MHmI LabsdsGommm gsbboen-
30Lmob JgoMmgdom, sMda@Magol 39d3gmdoc @sog0lb gobbomaabsl, 3bomgqdl MRdm Bs3mgdo
botggdo 6o63mgdgem, 30y bobsdsMmmmdn, oxyd(3s gb ymggmmzgal sby o6 brgds. Losmdod)-
Fogm badoMMambaMmImgdals boGggobs s Lagabymb Jnmnsbaw nbEnsb dbsmggda, bosMda@Ms-
g™ LOFoMMOMBIMBMgbabal, sbgsg, s¢y(30mgdgmoas 3bomMggdds gosobamb Labsdsmmemmb sdo-
Bob&Ma300L Jows boMggdo s LogabaMa. 3Mb3MgGMm 38mbzg3590, sda@Mgdals bagsbm@o
dgodmagds ogmb Lszdome Lmmoa&n, asbbsznmmgdom 08 Jgdmbggzedn, o sMdo@Mgdal
0boDMoNMgds 05300 bagbal aMgdmmgdol dobgozgom gobabodmgmgds. sbggg boggdme dbatgl
J9bodmms ©og30LGHML 3Gm39b0b bofmgrgdol gowobs, domasbs 96 BsBammdmag.' mgbomgm-
dom, 3Mdo@Moyn 3Mozoma d0dsMmmmgdomss 3M0bobyym dpamdstgmdada. 5d3-do 3Mad@ozmbo
00L& gdo Bngnsb, Bm3 sMdo@Mogol a0dmygbgds daDbgbmsb ©s39330Mgdem ©og39330 oMab
obgmogg bgmo s dgoMs@mamgdamo, Mmam& (3 bodsMomombemdmgds. LG ggsbmazaha sboboscmgdl
53¢930bgem 3Md0GMogl, MmamM (s sbaem badsMmambamdmgdals, bmem dgoasznsl 3o dmablg-
b0gdl, Mmam@(z g0l gosbyzg@ob yggmedy 3m3ygmomam s dmdborn dgmmeb, MmIgmo s
3bo990L bLeogobMBL 08 WaMgdMEgd93l, Go(3 GMOO(30YME SHINGMOYMsE Sbm(30MHLgdMws.2
9OmeEgMmn M3 baMxgdal Lo3(30Mgbmsobss ©s393306Mgdmma sMdnBMagalb dgdmbggzedn o
(3 9033ME dob 80 d000 Jobsbosmgdmawm Mbws Rsnmgammb gb ool ob, Hm3 Moasb gowsby-
398093 506 LohngMgds, dgbedsdabaw, dbomggdlb smoMm ag30LMmgdom ab batxgda, Mo @o-
393306 98mo0s bogdab bgws nbb@sb(3098d0 gobbamgabosb.

(3 9996905 babadaMomm dgmns300b baxgdlb Lodomggmmmdn, ol bodwgamao as(30emg-
doom 3306099, Moasb 305300l godmygbgdol d98mbggzedn 396mb3gdmmds nmzgemabbnbgdl,
™3 dogo 3%-0b bozgmo 1%-0s. gofms 530bs, 70% 3batgl 1306 dGHYbogds, o) oz dgosb-
b3gdom EILEMMEYdS. ,39005(300L 3BM(39L0 FgEIMgdom bs3mgd batxgdL 1 3o3d0MmEgds, Lobe-
doonemm 3Mm39L0 3o babgmdBogm dagal, Jb3gMmE0bab goobobawal, s3m3o@ 0L 3mbmmamal
5 Lbgo LobsdsMmmmbasmgdg bofxgdol ogamaol ammobbdmdL“.? Goz 8ggbgds gobbomagals go-
©980L dgemgdol dgns(znobs s 3Mdo@Magnlb dgdmbzgzado, bomggdabash gsobbbgsgzgdoom, ob
306530655 5039600 s Lbgomds 8d3oMss. 35306 Mm (35 LosMdoGMagm asbboemgs dgbadmmas
0399%0b 30b63o3emmdado goamdgmmgl, dgmos300lb 3Mm3bo dgbodmms m& dgbggmado wsb-
gL, LosGdo@Mmagm gobbomasl bsdezomsm 543L 3m@gbznsmoa, BHm3 aymb mgcm LBGsgo,
300067 LoLOBoMNEM badsMmombamdmgds, asbbs3McmMgdoo 03 §3994693dn, Loz Labsdstmem
LobBgds doemnsb gss@gzoMmmymos bogdggdom, MId(3d oM sMLYEMAL 3oMmsb@ns ndabs, MM oM-
do@Magoom gobbomgabsl Madm Jgodmgds ML odmags, 3006 LodsGmomBamdmgdabsb.
35M©s 030by, MHMI 9300 393Mo Bd3mgd baMxgdmabos ©s393d0Mgdmma 30060 SMdoGMo-

! Lorcher T., Mavrogordato Z., CMS Guide to Arbitration, Frankfurt, Germany, 2009, 25.
Nolan-Haley J., Mediation- the New Arbitration, Harvard Negotiation Law Review, Vol. 17:61, 2012, 66-67.
%088560dy 0., ImG0aqds @sogob Bozgma, M. ,modgmamo®, md., 2012, <http://www liberali.ge/ge/.
liberali/articles/110271/>.

4 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration, Frankfurt, Germany, 2009, 25.
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90, ©530L gobbomgoy LbMogom brpgds, Mowasb dbsmggda yzgmos Labalb 3MmgENGel msegswm
356bobM3M3396 3MIM(39Lb0b Jnd0baMgmdabiols @s dgmdmosm gmebbdwbgb dsmmgal Lalymgge
30007, 09 M5 MHM30s domm30b Jabomgdo gobbomzgal abEMmgds. dombgoszsm ndobs, HmI
bogomEgdmmm dgns300b dg8mbggzedn goms 39bmMbIgdmmdamss oEagbamo, gb 3gmnsznal
36 (39L0b LobbMOEgL bgmb o6 ©dmal, MoEasb LEmMgo 0dnbmgabss dgwos(30s, HM3 ogs Yg3-
e LEMogom gosbywgl, dgbedsdabaw, 396mb3gdgmogg 903 9bL ©a30L gobbomzgal sbEMYmg-
30b bogdomm M3@ndoy® s (3067 3500gdb.

bodmgomodm badMmzgbm 3mwgdLol 187° dmbmam Laddob gobbomgal gos o6 smgdodgds
45 b, dbatgoms 3gmebbdgdom ob dgndmgds goamdgmmgl 08539 3o0m, 35306, MmEgbscs Lo-
330G Mogm a56boemgal MmL gows 180 pmgs s 3nbo gogfMdgmads(z dgndmgds. smbobadbagos,
M3 053005300390, ,3Md0GMoyalb dgbabgd® 306mbal 3MmgdE0m, s6gbgdnmo nym Lostdo@-
Fogm g56boemgabogal 90-mnsbo g3oms, MmBgmas snm3madmms dm3sbabal JogH ©o30l 5G1d0E)-
o930 3o05(3930L Jgbobgd Jg@ymdabgdals Bomgdol mows6." 8 Jg8mbggze80 3GMdmgdsl J36o-
o ob gog@n, HM3 ,msbs3gMm3g LastmdoGmagm asbbomzgal gogdn o6 odmgss dgbodsdabo
360 (39096M0b obg LEMsgze gobbmm30gmgdal Jgbodmgdmmdsb*.2

LogHmadm@obm bagagmm Somo@nb sMda@Magol Bgbgdal dobgwgom, Ladmmmm aswsbysg-
&omadob 368m@Bobob 3008 56 Mbws 5mgds@gdmeal 6 ™39L.> goms 53nbos, Bmoqbsz 3gwns(300b
3Mm(39L0b 398dnMmzgdmm 300gddge baydama, gb ofs dbmmme dbamggdal OH™ML Dmasgl,
060dge dmbadamomggdabsobs(s, MoEash dsm smofm Mbggm yzgms 3o@&gamonl ogolb msgsw
a5bbomgs s, dofMomos, 360d3b6gmmzeb s 3MMdmadn® baddggol NmImdgb yyMoomgdsl,
(3 30MEad0M 3393300Md0s Lobodsommm LobBgdsdo agol asbbomgzal 3Gm(3gENGgd0lL HRO™
39850 @ohdotgdabomsb.

5.2. 3b3619930b g 3g9a0b 356bsdMgMab Ygamqgdsdmbamgds

90030L 3m@gdLado s 3ModG0znmn LEbsME b0l MAMI3mgbmds 8gons(300L gobbabem-
365396, Hmam (3 bgdoymxzmmdoo 3Mm39LbL, Mmdgmoa 98ndbgds dbaMgms mgomasdmm 33930,
boas(g 3boMmggdo mz300mb gobbodmgMmseggb dgmgal. LbmmMgm gb gobsbbzez9dL dgns(znsl sdod)-
0¢0ba0b, bLowss gosbyzg@omgds asdmasdsl bgodMman® dgbadg 30Mb. dgosznal 3Gim(3gLbdo
96m-gemo 13603369mm3z565L0 BogGMMns bgdogmpmmdommds s JbaMmgms dngf gs0s6y39@n-
mgdab 80mgdol dgbadmadmmds bsggmetn 3sbmbabdagdmmdom. LEmMgo dbstgos dnge dgwg-
30b 456badM3M0b Fgbadmgdmmdss 8gmns(300l gHom-gMmn MBmsegmgbn dsbsbosmgdgmo, Moz dsb
3565353930 LobodsBNEMMLS s 5MBNGMS7nbasb. donsb 36nd3bgmmmzgebas, MM3 mogaw dbsmg-
90L 54300 by gao FmaEd3sMs3Mb s dgmabbdgdal 3 bom dogowbgb mMngg dbamabogal Lobym-
39 39009353007. dg0s(300L 3MmM(39L0L dofomswa s@bos gb oMol — 83 dgdmbggzadn o6 oMbg-
dmdL g935MK% 3900 36 sdoM(3b9dmmo — mMogg dbofyg dmagdemns, Moasb nbobo gMm3sbgom-
do 006b3gd056, s 56 (056 0dmgdmmba @ogdmEmAammb sHdn@Mal 56 dmbadsmomal go-
oby39@0mgdsl, Gm3gmas yzgms dgdmbggzada dbmemme gfmo dbomal Lobsmgagdmmm aowseby-
398 ©535b. 030bmgal, Hmd dgegan 0gbsl dombgmema, s30mgdgmons, Gm3 Ibatggdo 0y3bgb 39-
20mbobeobogmbo gMc8sbgmals dndsmo, gongmb gMm3sbgomnlb 3mbazns bowagm bsgombgdmsb
53033069800 09, dgdmgdobrsgzsmo, 3bgo3gmmdada dnommb dgmeg dbsmal 068 gMmgbags.

39bmb3&mygd@ob 33-g dnbmal 3oMgzgmo 39bJd0.

Bobwyrin 3. 4., ,o0d0@Magal dgbobgd® bodotmggmmlb 3obmbals 3mBg6@EeMgda, Joommma Lbadstmmal
808mbomgs, 10/2007-2/3, 196.

ICC Rules of Arbitration, The Current Rules are in Force as From 1 January 2012, Article 24.1., <http://www.-
iccwbo.org/Products-and-Services/Arbitration-and-ADR/Arbitration/ICC-Rules-of-Arbitration/>.
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5.3. 39056y39@0mgdab s63bs35mEgdmmm babosmn ©s ndymgdomn
3bAmgdab boggmmbab s@s6mbgdmds

3Mdo@Magnl 3936393590 Bomgdmmo aomsbysg@omads yzgmes dgdmbizgzedo bogsmmgdmmmms
3boMgmemzgal. gomms 530y, ayydzgdgmons dabo basdgmazom s bagabaznm bgboom gobshngmgds.

091335 0b Gog@&n, Hm3 Dgs 0bLEB 630530 S brgds 3osbyz9@&nmgdal gobohngfgds, o6 bnd-
bo3b gooby39@nmgdol s8bmEYEBMMMBLL, MoEash ,oMdoGmagal dgbsbgd® 306mba nmgammalbo-
693L LosdogMogm aoobyzg@omadol goboBogMgdabs s ao1d3980b Logmdgmgdl." dgnsznals
960-960 8500 Fobsbnsmgdmaw, LEmMgo gl dgodemgds 0gbsl dohbgmmoa, Gm3 Labadstomemm-
Lo o 5MdnGMoynbasb goblbgeggdom, 3gmns(30nl dgogasm dnmbgnmo dgmabbdgds o6 g393wgds-
6900 bogomEgdymm Byboom sbAYmgdsl. yd(3e Fbaggdl mogsw dgndmosm asbbabemzMmb,
™3 330b EILENM 930l 398am3 Boc ImMal gogm@m3gdmma bgmdg3EMmmgds s 30madmawm «b-
5 sbEMmEgL. 306500056 3g0s(300L Jggasm domBagmmo Jgmobbdgdal sebfmmagds dgbademgdg-
mos dbatgoms byyMgoemal dg3mbggzedn, o6 oMol o 30madgmo, Mm3 magoEsbgg Imbogl o3 Lo-
300060l Lo 3obMBIgdmm MgammomMgds s sMmdn@Maynl 3bgsgbow, 3oMmEsedom Rsobgmml 3o6mbdo,
3 bogomegdamm Bgboo 54393gdsMgds 3o05by39@0mgds sSmbEMmgdsb. Mowasb dgmabbdgds
dbatrgos ImMoggdals dgga0s, 035M8gds, Gm3 abobo 3ol bgdagmemmdomsy dgobmvmgdgb. ad
dgdobzggzado 30, o geom-gMmo dbamg hocmzgmol HmI s6LgdmaL dgmnsznal gbao BomBgmmo dg-
®3bb3gdal  FgbEmgdmmdol LogMobyg, abobo gsomgamabbnbgdgb >0bndbmem dgmebbdgdsada
306306 dobo bagamEgdgmm sebMgmgdal dgbsdmgdmmdal. g3@mbaddmb ofMgd@ngol 3obmb-
309dmmdado 083 gdgb@nmgdal d93mga, dgmasznal dgbsebgd od@do dgz0s (33momagds s dg-18
dqbemdo Ronbgms, HmI dgoosznab  dgogaswm domgdmem assbyzg@omgdsl s93L Logemegdmmm
doms LobedsMmmm gosebygg@nmagdal dbasgboo s gd3930g0oMgds ©3mMB3gdsl LobsdsMmmmb
3bF0©sb. sdmb3gds Jbmemme 03 dgdmbzgggeda dmbogds o1 mfngg bty asdmomgzedl mobbdm-
dob o, 9Lz, 09 goobygzg@amagds o 9bnbssmdogagds 39bmMb3gdmmdsl 56 BbymdMag bmm-
9930L.2 306500056 890005(305 A6 39056b3gdoDg LTYsEgdNmO 3GBm(39L0s, Mman Mo Gm3
sbEMEgdob bs gnmbo(z dbagms dmEnb bos dmazsmmgl.

5.4. Ig@0d§mMn — Mmgm (3 Im3Mnggdgemn

3900058 MM0, Mmaméz dmdMnggdgmn LEYmosE badnMmabdomms sMdoGmal, Mmdgmacs
bomgmamgals bagommgdamm asmsbyzg@omgdalb domgdalb Mgmgdsdmbamgdomss smdm@gamo.
39005&™mMal Mmoo ©a30L 3obbomzabslb 1dbndzbgmmzabgbne. ,dg0s@MMgdo 30sb 53056 g-
30, ®mM3mgdba(z gogmoamo g3, b3gnomMo dm3bowgds. 30bz gbdamagds dbomggdl agol aob-
bom3z0LsL, HM3 BoomBomb MM3bFmng dgmebbdgdsls 3mbgmad@ ol Imbsegsemgdma. dgmns@mmal
06036 gdss, OB @ogbdsmmb 3bamggdl, aobbodmgmmb Losegm bsgombagda, dged30OHmb gon-
3906mMds, 35dm 339mmb M Lo 3ocmbgddgs dgbodmgdgmo 3m33MHmM3obob doxmbggs, 3odm3z9mmb dg-
Lomdbb3gdgmn 399648 gd0. Fgmabbdgds Jombgmema dbomggdal JogH gdysmgds 3batggdol gosby-
3980 gdob o 5o 3gns@mMabob“.?» 3gwns300, HMA YBMm moMgdnmasn doohbgzs oz0b aob-
bomzob bbgs sm@gMmbs@omm Lodmemgdgdmeb dgmsmgdom dgdmbggzomn o6 sMab. ol gg3dbgdes
356Ls 3O gd0m 579G oM 303306, batggdal byMgamb, Hm3 sgs Jgns300b gbom gowsbysa-
&™b s 3g0s@mEms ©s 3o JmMal HMgHOMdsL .t 080bmgal, GmI asbbomgal 3Hm3gLo
LEMMSE BoMndomomb s dgbadmgdgmo gobogl dbatgoms dmEalb bomdmdmdaema 3mbgmod@ob
dmM0ggd0m sbMYMgds, s9)(30mmgdgmns dg0s@mMa aymb 33smoagazomdoa. o3 dbMog Lobodsm-

»030@ M550l dgbabgd® LogoMomggmmb 3obmbal 42-g Igbma.

PAMB IM and GEMM on Occasion of EuroNetMed, Mediation Act, Analysis of EU Legislation, 8.

Rule 902(b) Under the Kansas Dispute Resolution Act.

Hughes P., Mandatory Mediation : Opportunity or Subversion?, Windsor Yearbook of Access to Justice Vol.19,
175.
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o bobGgdsdo sMbLgdym gEns(305L NEOgM N30MoGgbmds 543lb — YBE™M 335moagoz0co 3g-
0s@mMMgdo. ,d0b dgdmga, M3 3mbos Logomogdmmm dgens300b ©833300Mgds Mmamt (3 3Mod-
&03mbo 3gns@mMgdo, abg bbggdacs, Mm3mado(s Bomormmba 56086 Lagommgdamm dgoos(300d0,
35mEgdmmbo 56056 ©sgdmERammb 03 LEbEIMEGJdL, MMBmadoz oEagbamas gmns@mmos
J3930L 3meggboon®. 338m0g030a60 3g0s@MmMgda, asbbsmmmgdom 360d369mmazobos, oy as-
30035m0bbnbgdom, Gm3 g3mbmdonMo 3Gmdmgdgdal o6 bbgs doDgbms godm Ibomggdl of 3ysgm
0©3M 35 gd0. Labodommmm Lob@gds BG™ g o M dOHY63gmymMEBL 3gsGMEgdal bomsbaom
dm3bogdsl, dsmmzgol 335mog0zs(300L sdommgdsl, o domnobmdsdn ogalb LEMogsm o
99539d&nMow ao056y3989L dgnbymdl bgmb. dgbadmadgmoas LbmMgw 335mogaan&a dgoos@m-
960b ©odbsobyMgdsses MmA ,33mg3o dommomgdl, HmA go(30mgdom YBO™ domsmons, bogsmmg-
dmemem 39030080 dbotgos 3mboBomagmdol bafmobbo, 3omg Bgdoymammadomn dgmosganbsb®.?
39Ms 330bs, d9)(30mmgdgmns Igos@m@gdl as(36mdogmgdyma 3dmbrgom, MmA ababo 56 sMnsb
53M35@qd0, 3MRg3mgda ob dmbadsmmmyggdo. 39Mads dgns@mmds Mbrs MdMYMbsgmymb, MHm3
3boM993L Mmo3000 dggdemmo Mma30l (339, 863Mqd3s M50 Bgbmeal 4393 o6 Mbos 0a®dbmb, oy
MM bgoOgdom, 350564398 0mgdol dnbomgdsw, 3sm gb Mm Mbws dagzgm, o9y 3mbLymEszo-
930b ao3mo bLnrgdom, bobsd gssby39@nmgdsl Jonmgdgb, 530l EMm(3 Mbos 3Jmbogm.?

5.5. 3Gm(39L0b sE3BMAI>smYMEMdS

Lobodstmmm ©s bosMmdoGMogm 3Mm39L0basb aobbbgseggdom, dgoos(30ol sMs ozl Mondy
Dmaso o LogomEgdnmm Bgbo o 3Mm(39Ms.* LosMdogmagm aobbomgs, Go mgds bws,
MOZME SMIFMEMBoM0d, babodsMmmmm gsbbomgobmeb dgoomadom, med(3e, Mm(gs dob Bgooos-
(3090 350006730 gdbomzgamabBnbgdgmas ol gofgdmgdgda, MHmmada(s 5Mdo@Magal gabom ©az0lb
356bogels gm@IsmnE Lobglb LAgbl s dob BobammdMag Labadsmmmm asbbogal 53Lgogbgdb.
5b0dbymo gogdmgdgdos:

1) Losmdo@moym gobbomazabol sMd0@Mogal 80ge LosMda@Magm LamBgmal MdEMBagem-
ymxob mmbobdogdgdol godmygbgds, Mm3mgdbag 043Lb Lagomegdamm doms s gd399mgdamgds
(36mMsbo d SbEAYYMgdsl;

2) o) gfho-ghomo dbamg sGabads@om dadgbom of (3bs©gds Logdal aobbommgadg ob o
Bomdmomagbl msagol 3mba(znabs @s 3@ 30(390mgdgdL, 30doG Moyl dgdmoas gsbsgmdmb bojdal
a56bomgs s godmn@obmb gosbyszg@nmgds 8oL bgmo s@Mbgdamoa 88 30(390Megdgdals bogmd-
39Dy, 0 BboMgms dgmabbdgdac bbgs Med o6 sl gomgamabbobgdamo;

3) dbomgms dogH dgmobbdgdmm ob sMmdoGMagnl dogm gobbabmaMyym gosda LosGdnd-
Fogm 3mbamhgmagd BgMommdomn gmMdom ¢bes boMmdmogobmlb ssMdo@Mmaygm LamhAgma. Lasm-
d0@Mogm 3mbamhgmolb 3ogM LosmMdoGmogm badhgmolb ©owagbomo bgbom gsbbsdmgmymo
BmE3ob o (339mom Bofoagbal dgdmbggzedo bostdo@Mogm asbbomas 56 a0bygds;

4) 94b39HE0bL sbndzbals dgbodmgdmmds — mogabmagow 94b3gMEGalb ©sbndzbs 360d364-
mm3060s, Om3s 3356 Logdal goMgdmgdgda Fmombmglh ©s 3MdaGML of goshbos L3gzooMHo
(3Mbs, 01339, 88 dgdmbszgzeda, sGdaB Mo NgBmgdsdmbomos mbombmgmb bsmggdl, botmmman-
bmb 94L3gHEL Log3gLMsb s 3s3d0Mgdom Jom bgmo s@Mbgdaymo  bxrm@mIs(309, dowsb396 gd-
L39MEL oMZOM0gMgdabmgal b 3ob(396 Agbadmgdemmds, ssmgamngfmmb bs dgbmeb s 3ogdo-
90mmo  69d0bdogHn badyma ob Lbgs bogmoa.

Hughes P., Mandatory Mediation : Opportunity or Subversion?, Windsor Yearbook of Access to Justice
Vol.19, 170.

Radford M.F., An Introduction to the Uses of Mediation and other Forms of Dispute Resolution in Probate, Trust
and Guardianship Matters, Real Prop. Prob. and Tr. J., 1999-2000, 618.

Valerie F. B., Mediation: Essentials And Expectations, Doraance Publishing co., Inc. Pittsburgh,Pennsylvania,
2004, 3.

GIFGE99 8-, 8gm0s(300 ©30L gosby3zg@b smEgMmbsGommo gmmds (dbmaswn dodmbawmgs), .,
2010, 334.
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5.6. 3999036b3g3mmdab J73;nb3z93530 Labsds@mammb 56 sGHd0GMogabodn
dndscngab Lydysmgds

067548039 00035m0bbabgdl, Hm3 3batgqdl sz, dgbadmadmmds, o dgmns(300lb 3Mm(39-
Lo Bomdo@gdmon obBnmogds, 303sGmmb bobsdsMommb 86 sGdnGMogl.' UNCITRAL Concili-
ation Rules — 39-13 39bmo omngomabbobgdl, Hmd 3bomgqdds dgbadmms gsnmzamabbobmb, Hm3
030G Mozl go0059(39L asbbobomggmo oo dmMal Jgmasznob aboo BomBgymm Bgmebbdgdsl-
056 ©5353d06M 900 35, bmem 3g-16 gbemob dobgogom 3o dbomggdo gomgdymagdslb omg-
396, H™M3 oM 506949096 3gnszn0l 3Gm(39L0L JodboMgmdabiols basfMdoGmogm ob Lobodsm-
om g56boemgsl, 03 baddgbemsb s39330Mgdam, MmMIgmoacs 3gns3nab gobbomaal Logsblb bom-
dmoagbl, 408mbszmabine, oy 8batg 00Rbgzl, H™3 sbgmo 3Mm(390Mgdal sbYqds s9y30mmg-
30, Moms @399 0465 3obo 39bmbBagMo 0bBgMgLn. dgbedsdabaw, gb as653830(390L dbomg-
0 YR gdsb Jowgg gMobgm, MHmd dgyydemnsc 30doMomb LabodsGmmmb ob sMdoGMmayl, mmmbeo
dbmmme b 393ga Mo(s 396 3000B 9396 Bgmobbdgdob. Lbg-ob 18779 Bnbemoal Jgmeyg 316780l
0565b3o@as(3, 09 LabadoFmmmm 3geas3nnbomzal 3obmbom o©agbnm 3oedn ags Ibsmgms dg-
05663900 96 aLEMMES, dmbamRgmal dgmdmons Bomowanbmb LomRgma Lagom bgbgdal
©5(3300. 530b LadoMab3nfmme, ,00q dbomggdo LbgsgzeMmam o6 dgmabbdgdymsb dombgmsegew 3g-
©05(300L 3Mm (3901 9d0L BaMBmygdabs, 3bsmgdlb dgndmosm @snbymb 56 gosamdgmmb bgdalidng-
0 LodMdoGMoygm ob Labadsmmmm 3Gm(39Ln, 08 boddgbmsb s 3s3doMgdom, GM3gmo(s 3gLns(30-
ob asobbomgol Logobos®.? LobodsMmmmml 86 sMd0GMoygnbowdn dodstmgal Lodmomgds 3603367-
mm3060s 03 3bE0gs(3, MM dgns300b 3bom dombgmmo dgmebbdgdals dgubEmmgdmmdals d93-
0bgg35d0, dboMg o6 sbsMsmEgL s bygnmaemo gmgdol s(330L bodsMmmgdmngn dg4s60b3n
oMhgl. o3 dgdmbzgzadn, gMmemgfmo Momymapomo dmgmgbss ob, Mm3 bamggdds s 3omagl
MM 39005(300b 3GM(39MM7330 IMbsbomgmdom, a3, 09 go30mz8emabBnbgdo dgns30ab
3500960b bod(3067L, gb 3obLL3YNMgdMmn b M0 Jbsmggdobmgals 56 ngbgds.

6. @3b336s

030G Mog0, M 30093 ©d39mabo @MHMNEL, 556358 gdom godmnygbgdmms, Hmam (3 s-
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RUSUDAN CHITASHVILI

ADVANTAGES OF MEDIATION COMPARED TO ARBITRATION

1. Foreword

Generally, it is hard to achieve justice in this world; however, from the very first days the mankind
has been striving to establish new systems, forms, and rules to achieve justice, so that they would fit the absolute
meaning of the word “justice” at the maximum extent.

Alternative dispute resolution means — arbitration and mediation — are successfully implemented in many
countries around the world holding an important position in their judicial systems. Arbitrage is an established in-
stitute in the Georgian legislation too. There is a special law “about Arbitrage”l; while mediation is a novelty and
therefore the legislation referring to it is still in a process of its development. Consequently, we do not have a se-
parate normative act related to mediation.” Despite the fact that the parties often address the arbitrage to solve
their disputes, it is not as fast and affordable process compared to the court proceedings as it might seem at a
glance. “Considering the newest trends, the tenets related to the arbitrage’s informality, confidentiality and affor-
dability are regarded as outdated”. “Indeed, arbitration is quite a costly experience not always meeting the ex-
pectations.” Hence, the establishment of the new means of dispute resolution is of vital importance for both: the
immediate parties of the dispute and for the judiciary system, as “it will significantly relieve the courts; and this
is one of the particular goals for its establishment”.’

The newsworthy of this paper is determined by the fact that the mediation institute is on the way of its es-
tablishment in the Georgian legislation and, therefore, it exercises higher interest from the public side. Besides,
there is no entire rule systematically regulating all aspects related to it. Yet, there is a gap in terms of studies and
papers concerning the issue.

The present paper aims to manifest the meaning of the mediation institute and its advantages compared to
arbitration, outlining the pros and cons of each institute. At the same time, the paper will refer in detail to the co-
urt mediation, its features and practical meaning, in order to figure out how effectively it will fit into the Georgi-
an reality. Besides, one of the goals of the present paper is to highlight the meaning of non-forensic mediation
which is not less important than the forensic mediation. It should be mentioned that non-forensic mediation was
established first; and its successful practices led to its integration into the forensic system.

The present paper uses the comparative-judiciary methodology. It analyses not only the two completely
different alternative dispute resolution means, but also refers to separate regulations from the corresponding le-
gislations of the USA, UK and Canada, which are deemed to be helpful to characterize the institute and recogni-
ze its advantages.

The present paper is structured as follows: after the Foreword, the second chapter refers to the gene-
ral characteristics of the institutes of arbitration and mediation and, therefore, has a rather informative cha-
racter. Namely, it encompasses the concepts of these two institutes, their origination, types and general
overview of the regulations ruling them; the latter will refer to the Georgian legislation regulating mediati-
on and arbitration as well as to the key international legal acts and treaties. With this regard, we should

mention the European Directive on “Certain Aspects of Mediation in Civil and Commercial Matters™® regu-

Georgian Law about Arbitrage, 2009.

The Civil Code contains (chapt. XX18) a norm about mediation; besides, notary, tax and medical mediation are
already practiced in Georgia as well as the mediation in criminal proceedings.

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 22 (In Georgian).
Tsertsvadze G. , Preconditions of International Arbitrate (comparative analysis), 2008, 82 (In Georgian).

> Kublashvili K., Conciliation instead of Dispute, Liberal Magazine, Tbilisi, 2012 (In Georgian),
<http://www.liberali.ge/ge/liberali/articles/110271/>.

European Directive on Certain Aspects of Mediation in Civil and Commercial Matters, 2008, <http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:136:0003:0008:EN:PDF>.
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lating key points of mediation. Notwithstanding the fact that the Law “about Arbitration” is in its legal for-
ce in Georgia, we foresee important to review the general acts referring to the field that had been developed
at a rather earlier stage.' The third chapter provides the procedural issues that are significant to characterize
and outline advantages of the referred institutes. The fourth chapter gives the similarities and differences of
mediation and arbitration. The summary section concludes the outcomes of the present study.

2. Characteristics of Arbitration
2.1 Notion of Arbitration, its Origination and Types

2.1.1. Notion and Origin of Arbitration

There is a view that arbitration is a prototype of a court. The history of arbitration is rather less investi-
gated in the relevant literature, however, it is widely accepted that it appeared earlier before the court was ori-
ginated.” Arbitration - a way of dispute resolution - has an ancient origin. It is mentioned in Greek mythology
and in the Bible.” The History of arbitration starts in BC when the reconciliatory court dealt with the disputes
between the ancient Greeks. Arbitration was practiced in Ancient Roman Empire too. The Romans believed it
was “a means to complete the legal proceedings”. Roman scientists thought that arbitration was also a dispute
resolution tool together with the legal proceedings. The well known “Twelve Tabulae” adopted in the ancient
Roman Empire distinctly recognized arbitration as a dispute resolution method with regard to the disputes re-
lated to borders, lands and buildings; i.e. when the neighboring owners had disagreement regarding their land
borders, the dispute would be passed on to three arbiters.”

Arbitration was an established method of dispute resolution in England, where trade and maritime
commercial cases had been dealt. It spread out from England to American colonies and played a significant
role in dispute resolution till the revolution. Arbitration was understood as a cheap and fast means for private
dispute resolution. Initially, the enforcement of arbitration decisions was rather voluntary; however, together,
with the growth of population and migration rates, arbitration became a less effective body due to the non-
compulsory nature of its decision enforcement. In 1768 New York Chamber of Commerce launched the first
permanent arbitration body in the USA.” Yet, the Federal Arbitration Act (FAA) significantly contributed to
the establishment of arbitration and its promotion as a means of alternative dispute resolution. Meantime, a le-
gal regulation of international arbitration was started (Geneva Protocol —adopted in 1923, and Geneva Con-
vention — adopted in 1927). More stable legal base for such regulation emerged in the second half of the 20"
century, which conditioned the general recognition of arbitration and its popularity.’

As arbitration is built upon mutual agreement of the parties to address arbitration for dispute resolution
instead of court, it is often referred to as a “private trial”.® There is no overall notion established about arbitra-
tion. It may seem paradoxical, but none of the various laws regulating arbitration provide the notion of arbitra-
tion as such. Instead, they focus only on its international nature. As Jarrosson mentions, there is no legal defi-
nition of arbitration; whereas, according to Veeder the Parliament of GB intentionally missed the notion of
arbitration from the Act about Arbitration — adopted in 1996. English lawyers pragmatically prefer to list

! NY Convention, adopted in 1958, in force from 07/06/1959; UNCITRAL Model Law on International
Commercial Arbitrage, adopted in 1985.

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 14 (In Georgian).

Bennett S.C., Arbitration: Essential Concepts, ALM Publishing, A division of American Lawyer Media inc
2002, 9.

Wei — Jen Chen, Separate but Equal in Arbitration? - An Analysis on Ad Hoc Arbitration of Taiwan and East
Asia, Contemp. Asia Arb. J., 2012, 112.

Bennett S.C., Arbitration : Essential Concepts, , 2002, 10.

Federal Arbitration Act (FAA) adopted by USA Congress in 1925.

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 16, (In Georgian).

Lorcher T.,Mavrogordato Z., CMS Guide to Arbitration, Frankfurt, Germany, 2009, 20.
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the reasons why this alternative dispute resolution method is acceptable and what kind of key features distin-
guish it from similar institutions. More specifically, they highlight a compulsory nature of its decision enfor-
cement. With regard to the main notion, they make a conclusion out of the notion of arbitration agreement co-
vered by legislations of different countries.’ In his doctorate thesis, based on the detailed analysis of precedent
law and doctrine, Jarrosson provides the following formulation: “Arbitration is an institute where the dispute
between two or more parties is solved by the third person acting within the authority granted to him/her le-
gally”. Albert Jan Van Den Berg provides the following definition of arbitration notion: “Dispute resolution
between two or more parties, done by the third person whose authority is based upon the agreement of arbitra-
ting parties (arbitration agreement) and whose decision is compulsory for the parties.”” It should be mentioned
that the commercial nature of a dispute is not a part of international arbitration notion. Notwithstanding the
fact that international arbitration mostly deals with the cases related to the international trade, the sphere of its
performance is not limited to it. However, the key characteristics of commercial arbitration are closely related
to the notion of arbitration. Commercial arbitration has the following key features: first of all, arbitration is ge-
nerally based upon an agreement — in most cases the parties agree to address arbitration for dispute resolution.
Secondly, a decision is made by an independent arbiter, who does not represent a court or a state body; and
who, on a contrary, is a regular natural person, chosen by the parties. Thirdly, a compulsory decision is issued
at the end of arbitration process that is enforceable through the national courts; meanwhile, the arbitration pro-
cedures are rather flexible compared to the court procedures.’

2.1.2. Types of Arbitration

2.1.2.1. Permanent and Temporary Arbitration

The arbitration court is named by the parties themselves, however, as for the arbitration listening, it can
be carried out through the established rules by the permanent arbitration office considered by the parties in
their agreement, or through the temporary arbitration. Permanent and temporary arbitrations have different
advantages, however, both are internationally recognized as a type of arbitration and the decisions made by
both are equally enforceable in many countries.” Arbitration is permanent if: it is performed in line with the
rules established by the relevant arbitration institution; has a permanent character and is organized in the per-
manent arbitration centers; its life-cycle does not depend upon the length of a specific dispute.® In most cases
the permanent arbitrations are located within the Chambers of Commerce, Stock Exchange Markets and Asso-
ciations, and pursue their own rules of conduct.” The key positive characteristics of permanent arbitration are
as follows: permanent arbitration institutions regularly update and improve their rules and do their best to ac-
hieve the satisfaction of the parties addressing their arbitration with procedures and the final decision. They
also use to review the decision, for example, International Chamber of Commerce reviews the draft arbitration
decisions before sending them to the parties, in order to confirm that all issues raised during arbitration have
been settled. Such behavior is necessary for quality control. A detailed discussion of an arbitration decision by
a reputable arbitration institution in order to determine how the decision complies with the identified stan-
dards is a very important act, especially when a party expresses readiness for enforcement.® Dispute examina-
tion in the permanent arbitration institution means that everything will be done in a professional manner to en-

! Poudret J-F, Besson S., Comparative Law of International Arbitration,Sweet & Maxwell Ltd London, 2007, 1.

> Ibid, 2.

3 Born G., International Commercial Arbitration: Commentary and Materials, o ed., 2001, 1.

4 Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer law International, 2006, 81.

° Wei — Jen Chen, Separate but Equal in Arbitration? — an Analysis on Ad Hoc Arbitration of Taiwan and East
Asia, Contemp. Asia Arb. J., 2012, 109.

6 Palacean C., Forms of Arbitration in International Trade, Law Annals Titu Maiorescu U., 2009, 119.

7

Macllwrath M., Savage J., International Arbitration and Mediation: A Practical Guide, Kluwer Law
International, 2010, 66.
8 Lorcher T., Mavrogordato Z., CMS Guide to Arbitration, Frankfurt, Germany, 2009, 17.
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sure the administration of and monitoring over the process and its unimpeded flow. Of course, the arbitration
institution requires from the parties an additional payment for such services. They often have special prices in-
dicating costs payable to each member of the arbitration jury. ICC' determines the administrative charges and
costs payable to arbiters; LCIA? provides a fixed list of fees and prices.’ Fixed prices are preferable because,
at the beginning of arbitration the parties know what costs they will have to bear for the process. Not less im-
portant is the incorporation of rules established by permanent arbitration into the arbitration agreement. Befo-
re parties take into consideration the rules of any arbitration body, they should get introduced to them, in order
to ensure that those rules are acceptable for the parties and relevant to the matter of dispute that has arisen or
is likely to arise between them. Sometimes the parties wish to make changes in the procedural rules establis-
hed by the arbitration body. LCIA and ICC consider a possibility of changing some rules by the parties. For
example, in disputes related to construction business the rules set by the American Association of Arbitration
(AAA) consider changes to the procedural rules made by the parties when they offer their own alternatives to
the arbitration; however, if the changes to the rules are offered by the parties after the arbiter(s) are appointed,
such amendments may take place only with the consent of the arbiter (arbiters).”

The temporary arbitration is set for the ad hoc dispute resolution. It is not necessary for the temporary
arbitration to rely upon the rules established by any arbitration institution. Therefore, the procedures in the
temporary arbitration are quite flexible. The parties have an opportunity to choose the rules that seem most re-
levant to the dispute matter. Moreover, temporary arbitration is a less costly service than the permanent one,
as it does not require costs for the administrative management of the institution. The procedures are faster —
because of the direct communication between the parties and the arbiter(s) free of any kind of supervision or
intervention. However, temporary arbitration is often criticized for the lack of professional arbiters. One of its
negative points is the absence of the fixed rules that may cause delay the dispute examination process before
the parties and the arbitration manage to agree on the procedures.” Hence, the effectiveness of temporary ar-
bitration depends on the goodwill of the parties and the fact whether they will manage to achieve an agree-
ment on choosing the arbitration institute and to have the case examined.® However, on the other hand, tempo-
rary arbitration is not limited to the certain applicable procedures — this can be understood as an advantage.
During temporary arbitration, the parties can determine the composition of the arbitration jury, number of ar-
biters, requirements to be imposed to the arbiters and the procedures of their appointment.” At the same time,
the parties can agree on what type of evidences to present and in what form; how the arbitration procedures
will take place; to consider specific requirements relevant to the specifics of the disputable agreement.® More-
over, it is understood that temporary arbitration is more confidential’ because fewer people are involved in the
process; the decisions made by the temporary arbitration do not undergo further revision, thus enjoying a hig-
her degree of security.

2.1.2.2. General and Ad hoc Arbitration

According to the materialistic competence, general and Ad hoc arbitrations are distinguished.lo Split-
ting arbitration into general and Ad hoc ones has its objective reason; however, such classification is still
conditional.'" Arbitrates of general competencies examine all kinds of commercial disputes that could be a

ICC — International Chamber of Commerce.

LCIA — London Arbitration.

Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer law International, 2006, 82.
Thereto.

Wei — Jen Chen, Separate but Equal in Arbitration? — An Analysis on Ad Hoc Arbitration of Taiwan and East
Asia, Contemp. Asia Arb. J., 2012, 109.

Jenkins J., Stabbings S., International Construction Arbitration Law, Kluwer law International, 2006, 81.
Gaillard E., Goldman G., John F. Savage, International Commercial Arbitration, Kluwer law International,
1999, 535.

Lew J. D. M, Loukas A., Mistelis, Kroll S.M., Comparative International Commercial Arbitration, Kluwer law
International, 2003, 34.

Born G., International Commercial Arbitration, Vol. 1, Kluwer law International, 2009, 150.

Palacean C., Forms of Arbitration in International Trade, Law Annals Titu Maiorescu U., 2009, 119.
Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 36 (In Georgian).
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subject to arbitral tribunal. The ad hoc arbitrations examine only the specific categories of disputes. Accor-
ding to the recent data, ad hoc arbitrations surpassed non ad hoc commercial arbitrations in the scale of the-
ir dissemination. Maritime, insurance and commercial arbitrations take place in thousands of cities, for
example, in London or New York. They mainly have a character of temporary arbitration and act in com-
pliance with the rules and regulations of ad hoc arbitration with support of a particular trade association or
stock exchange market'. Ad hoc arbitrations have their own regulations. Arbiters, who lead the tribunals in
specialized institutes, are rather competent as they are experienced in solving disputes of the given category
and become more aware of the specifics of a dispute-matter; all these make grounds for true and timely re-
solution of disputes.

2.2. General Overview of Legislation

2.2.1. Georgian Legislation

The Georgian legislation regulating arbitration encompasses a law “about Arbitration” adopted on June
19, 2009, and Chapter 7 of the Georgian Civil Code, referring to the peculiarities of the arbitral proceedings.
In comparison with the first legal act adopted with the mentioned regards®, the new law considers all impor-
tant issues that comply with UNCITRAL Model Law “about International Commercial Arbitration”.” The law
regulates the issues such as: an arbitral agreement, composition of arbitral tribune, arbitral proceedings, rende-
ring arbitral award and canceling the arbitration, as well as a possibility of appealing against and annulment of
the arbitral award and acceptance and enforcement of the award. As for the Civil Proceeding Code, “the cases
related to arbitration are processed by the court against the rules established in Georgian Civil Proceedings
Code and only in cases that are directly indicated by the Georgian Law “about Arbitration”.

The cases related to arbitration include:

a) appointment, rejection or cancellation of the authority of an arbiter;

b) competences of arbitration;

c) scttlement of arbitration claims;

d) court support in establishing evidences or inviting witnesses;

e) recognition, enforcement or rejection of enforcement efforts of the arbitrate award.

f) award of an enforcement order;

g) appellation and revocation of the arbitrate award;

h) recognition and enforcement of the arbitrate awards rendered outside Georgia.

i)  other matters provided in the Georgian Law about Arbitration.

2.2.2. New York Convention

The initial version of the New York Convention® was developed by the International Chamber of
Commerce in 1953 in Paris. The final version was adopted in 1958 and entered into force on June 7, 1959 af-
ter its ratification by the third state. This was a start of a new and very important stage in the history of arbitra-
tion.” Notwithstanding the long period after its adoption, the Convention still remains one of the most signifi-
cant acts in the field and solely regulates the matters of recognition and enforcement of the foreign arbitrate
decisions. The named convention entered into legal force in Georgia by the resolution of February 3, 1994.

Biihring-Uhle CH., Kirchhof G.1., Scherer G., Arbitration and Mediation in International Business, Kluwer law
International, 2006, 34.

Law about Private International Arbitration adopted in 1997.

} UNCITRAL Model Law on International Commercial Arbitration 1985 (with amendments as adopted in 2006),
<http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf>.

Convention on Recognition and Enforcement of Foreign Arbitral Awards - United Nations (1958),
<http://www.uncitral.org/pdf/english/texts/arbitration/NY -conv/XXII 1 _e.pdf>.

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 50 (In Georgian).
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According to its Clause 1 (1), it covers the recognition and enforcement of the arbitrate award rendered
outside the borders of the country of recognition and enforcement. It is also used with the arbitrate decisions
that are not understood as domestic decisions in the states where they shall be recognized and enforced.
According to Clause 2 (1), each undersigned state should recognize a written agreement of the parties within
which the parties assume the responsibility to transfer any dispute arising between them regarding certain le-
gal cooperation to the arbitral tribune, despite, whether the dispute is contractual or not, it should belong to the
cases examinable by arbitration. Clause 1(3) provides that after signing, ratification of or accession to the
convention, each state can declare on reciprocity grounds that it will apply the convention only to the re-
cognition and enforcement of those decisions that have been rendered in the jurisdiction of a Party of the
Convention; besides, the state can declare that it will apply the present convention only to the disputes that
are domestically understood as commercial ones. The Convention defines terms “an arbitral award” and
“an arbitration agreement in writing”.

The “arbitral award” considers not only the decision made by the arbiters appointed for the particular
case, but it also considers the arbitral awards rendered by the permanent arbitration body named by the dis-
pute parties. The term “an arbitration agreement in writing” considers an arbitration point in the contract or
an arbitration agreement that is signed by the parties; or includes the exchanged correspondence and messa-
ges. The 4" clause of the convention provides documentation for decision enforcement; The most impor-
tant is the 5 clause which provides the grounds for the denyal of recognition and enforcement.

2.2.3. UNCITRAL — Model Law on International Commercial Arbitration

The Model Law about “International Commercial Arbitration” is one of the most important legal acts
made in the field. It was adopted on June 25, 1985 by the International Commission of Commerce, and was
updated on June 7, 2006 by The International Commission of Commerce. “Model Law recognizes the supre-
macy of international agreements in the international arbitration. The law can be applicable only if the bilate-
ral or multilateral international agreements are met”".

As for the structure of the law itself, it is built as follows: the first chapter provides the general provisi-
ons defining the notion and the general concept. The second chapter describes an arbitration agreement and its
format as well as the possibility of application of an interim action by the court. The third chapter is dedicated
to the composition of the arbitral tribunal, to the number of arbiters, the rules of their appointment and rejecti-
on, and to the appointment of a substitude arbiter. The fourth chapter overviews the issues related to the arbit-
ration jurisdiction. The latter underwent the amendment by means of adding an additional chapter 4-A” to it,
providing the opportunities for issuing interim actions and preliminary orders, establishing the required condi-
tions and special regimes as well as the opportunities for modification, holdback or cancelling the preliminary
order; also, creating grounds for the reimbursement of costs and losses, recognition and enforcement or denial
of interim actions. The fifth chapter is dedicated to the arbitral proceedings and, therefore, defines in detail the
procedural issues such as: location of proceedings, starting the arbitral proceedings, language of the arbitral
proceedings, opportunities for appointing an expert, claiming and defending support from the court in estab-
lishing testimonies. The 6 chapter refers to the final decision made regarding the case as well as to the termi-
nation of the arbitration proceedings. It separates two different ways of termination of dispute examination —
arbitral award and termination of arbitral proceedings. Besides, it considers the possibilities of revising and in-
terpreting the award and the possibility of issuing an additional decision. The 7" chapter describes the circum-
stances that should prevent from rendering an award. The 8" Chapter deals with the issues related to the re-
cognition and enforcement of the arbitral awards.

The above described Model Law serves as a template visualizing the similarities of arbitral and court
proceedings, namely, arbitration is a similarly formal procedure as court proceedings and, in fact, it does
not offer much difference to its parties.

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 63 (In Georgian).
Chapter IV A. Interim Measures and Preliminary Orders (as Adopted by the Commission at its thirty-ninth
session, in 2006).
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2.3. Dispute Subject-matter and Procedures
2.3.1. Subject-matter of Dispute Arbitration

The subject matter of dispute arbitration can be regulated in two ways: firstly, by setting forth in the
legislation what could be a subject-matter of dispute arbitration and, secondly, by setting forth - what could
not be a subject-matter for arbitral proceedings. Some laws provide that the disputes including the elements
of public law, or are related to the law on competition, labour and intellectual property cannot be accepted
as a subject matter to the arbitral proceedings.'

Clause 12 of Georgian Civil Proceedings Code defines that the private disputes between equal per-
sons which can be settled amicably can be transferred to arbitration. A similar formulation is provided by
Clause 1(2) of Georgian Law about Arbitration. In fact, such description is somewhat incorrect, firstly, be-
cause it does not provide a precise description, but generally indicates the subject-matter of arbitration and,
secondly, the legislation does not consider a specific listing of possible subject-matters. Consequently, the-
se provisions need to be amended; however, even the countries with higher legal culture, such as Germany
and Sweden, prefer to keep a rather abstract description of arbitration subject matter. Similarly, the Model
Law about International Commercial Arbitration widens the scope of the arbitration subject-matter. Accor-
ding to Clause 1(1) of the mentioned Model Law, the law applies to the international commercial arbitrati-
on, whereas the definition of the term “commercial” is quite large.2 If the dispute does not qualify as a sub-
ject-matter for the arbitration, this can be understood as one of the reasons for denying the recognition and
enforcement of the arbitral award.’ Therefore, the arbitration subject-matter should be clearly defined either
by direcly writing a corresponding provision into the law, or by giving a negative formulation.

2.3.2. Terms and Form of Arbitral Proceedings

One of the key positive characteristics of arbitration was always understood as its limited terms for pro-
ceedings. However, today such terms are not very limited. The arbitral proceedings, due to a number of sub-
jective and objective reasons, require not less time as envisaged for the court proceedings.”

According to Clause 39(1) of the Georgian Law about Arbitration, the arbitral tribunal shall render its
award within the period of 180 days after commencing the arbitral proceedings, unless the parties agree other-
wise. Whenever necessary, the arbiter can extend the time limit for a period which should not exceed 180
days.

The arbitration rules provided in UNCITRAL determine a 45-day time limit for the parties to present
their evidences and other written documents, including a claim and a plea.’The arbitral tribunal may, after it
listens to the positions of both parties regarding the subject-matter, extend or shorten the time-limit for the
proceedings established either by the virtue of the law or by the agreement of the parties.® It is noteworthy
that the time limits for arbitral proceedings can be determined through the arbitration agreement or, even
more, it can be not mentioned in the law at all. However, it is recommended to establish the time limits for

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 194, (In Georgian).
The term “commercial” shall be described widely to encompass all the issues that have a commercial character
despite whether they are contractual or not. Commercial relationships include but are not limited to the
following: any commercial operation with regard to supply or exchange of goods or services, commercial
intermediary or representation, factoring (selling the existing long-term liabilities to cover the current loans),
leasing, construction works, consulting, engineering, licensing, investment, financial, banking and insurance
contracts or concessions, joint ventures or other business or industrial corporations, transportation of passengers
or freightforwarding via land, air, railway or marine lines (clause 1(2)).

} The Law about Arbitration, clause 45 (1)(a), Model Law, clause 36 (1)(b)(i), New-York Convention, clause
5(2)(a).

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 306 (In Georgian).

> Article 25.

Article 17, Paragraph 2.
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arbitral proceedings, as well as the location and language of such proceedings by means of the arbitration
agreement. Unless the parties have indicated the language of the arbitral proceedings, the arbiter can deter-
mine the working language in accordance with the language in which the disputable contract was prepa-
red.'The parties can determine the language or languages of the arbitral proceedings. If no such agreement
was made, the arbitration decides the language(s) of the proceedings by taking into account all the relevant
circumstances, including the language of the agreement. The majority of the arbitration instruments recom-
mend to determine the location of the arbitral proceedings, yet, the agreement upon this issue is rarely achi-
eved; therefore, the location is determined by the arbitral tribunal examining the case.”

The forms of arbitral proceedings are determined by the parties in compliance with the requirements
of the law. If the parties do not agree on the rules of arbitral proceedings, then the dispute will be examined
in full compliance with the law. If the parties fail to agree upon the form of the arbitral proceedings, then
the arbitration is authorized to conduct verbal examination of the evidences presented, or proceed with the
case only based on documents and other evidences. If one of the parties requires so, the arbiter shall con-
duct the hearing at any stage of arbitral proceedings, unless the parties have denied hearings. A similar for-
mulation of the law about arbitration is found in the Model Law of UNCITRAL3, where the arbitration re-
gulations of UNCITRAL once again prove the necessity of protecting equal rights of the parties, prevention
of the prolongation of proceedings, prevention of additional costs and the requirement of dispute resolution
in a fair and effective manner.* The Model Law also furnishes the parties with full freedom to agree upon
the procedures, to determine the language and location of the proceedings. Unless the parties agree otherwi-
se, the Model Law establishes that the arbitration is authorized to decide whether to conduct hearings of the
presented evidences or conduct the proceedings only by means of examining the presented documents and
evidences. Upon the request of one of the parties, the arbitration shall conduct hearings at any stage of the
arbitral proceedings, unless the parties themselves reserve from the hearings.” According to the arbitration
rules provided by UNCITRAL, in case one of the parties requests so, the arbitral tribunal will conduct hea-
rings at any stage of the arbitral proceedings, where the parties and the witnesses and experts will have an
opportunity to present their arguments and evidences. Whenever no such request was made, the arbitral tri-
bune is authorized to decide whether to conduct hearings, or proceed with the case only based on docu-
ments and other materials’.

The arbitral proceedings, like the court hearings have a formal character but are not entirely formal.
The rules of arbitral proceedings are determined by the parties. Moreover, the parties can determine the lan-
guage(s) of the arbitral proceedings; unless the parties agree otherwise, during the arbitral proceedings a
party can change the requirements set forth in the claim or in the plea, or present additional requirements, if
the arbitration does not understand such behavior as a delay.”

2.3.3. End of the Arbitral Proceedings

The arbitral proceedengs end via rendering an arbitral award or cancelling the arbitral proceedings.
The arbitral award is the most logic and prevalent form of the end of arbitral proceedings. It represents the
result of the end of arbitral proceedings as well as the key legal document acceptance, which is the main
goal of the parties.® According to Clause 39(2) of the Georgian Law about Arbitration, the arbitral award is
compulsory for the arbitration agreement parties. It should be issued in writing and duly signed by the arbi-

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 309 (In Georgian).
World Intellectual Property Organization, Worldwide Forum of the Arbitration of Intellectual Property
Disputes.Property Disputes, Geneva March 3 and 4, WIPO publication, N. 728 (E), 1999, 17.

Article 24, Paragraph 1.

Article 17, Paragraph 1.

Article 24, Paragraph 1.

Article 17; Paragraph 2, 3.

Georgian Law about Arbitration, clause 29(1), clause 30(8).

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), Tb., 2008, 462 (In Georgian).
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ter (arbiters). The award enters into force from the moment of issue, unless the parties/law provide otherwi-
se. The signed copies of the arbitral decision should be transferred to the parties. It is noteworthy that the
Model Law and the Georgian Law about Arbitration provide identical provisions regarding the end of arbit-
ral proceedings. The arbitration rules of UNCITRAL consider a possibility of publicity of the arbitration
decisions and provide that the award can become public if all the parties agree so, or if a party expresses its
legal interest to require the publicity of the decision in order to defend or perform its legal rights, or if this
is connected to the procedures of legal proceedings whether in court or in another official institution." The
arbitral proceedings are cancelled after signing an award and transferring it to the parties, or by means of
the arbitral decision. The arbitral proceedings can be cancelled on several grounds, such as, for example:
the agreement reached between the parties. The arbitration is authorized, if the parties request so, to con-
firm in the arbitral decision that the parties have conciliated upon the agreed conditions. Besides, the arbit-
ration is authorized to pass a resolution regarding the cancellation of the arbitral proceedings if the follo-
wing matters are present:

a) If an arbitral claimant revokes the claim, except when the arbitral defendant is against cancelling
the proceedings and the arbitration considers that the defendant has a legal interest to solve the dispute.

b) If the parties agree to terminate the arbitral proceedings.

c) If the arbitration determines that the continuation of the arbitral proceedings are no more neces-
sary or impossible by some reasons”

The decision made upon the parties’ agreement should have an indication that it is the arbitral award
and has a similar legal status and force as the decisions made through substantial proceedings. Moreover, it
is possible to amend and interpret the arbitral award, or issue an additional award. The arbitral tribunal is
authorized to make decisions on several issues during the course of the arbitral proceedings, implement dif-
ferent interim actions and issue the preliminary orders that are compulsorily implementable.

2.3.4. Recognition and Enforcement of the Arbitral Decisions

One of the advantages because of which the parties choose arbitration for their dispute resolution is the
compulsory nature of the arbitral decisions. The arbitral decisions, whether they are domestic or foreign, inter-
nal or international, are generally recognized and enforced in compliance with the national laws. There are se-
veral significant international treaties that regulate the enforcement of arbitral decisions, thus supporting their
recognition and enforcement.

The recognition and enforcement of the arbitral decisions are the procedures with a significant mea-
ning. Specific legal or economic outcomes can be achieved by the parties only after the enforcement of the ar-
bitral decision.’With this regard, we should mention the New York Convention. The Convention was joined
by more than 100 states during 35 years after its adoption. However, the convention is not an absolutely per-
fect document and still needs revision, but it fully coincides with the goals for which it was created. It is equi-
tably recognized as the most important agreement related to the international commercial arbitration.

According to Albert Jan Van Den Berg, after the creation of the NY Convention, only 2% out of 500
cases were denied to be enforced by the American courts.* The third clause of the convention indicates that
each state undersigning the Convention recognizes the arbitral decision as a compulsory decision and enforces
it in compliance with the relevant clauses of the Convention and the procedural norms of the state where the
recognition and enforcement of the arbitral decision takes place. For the recognition and enforcement of the
arbitral decisions that are subject to the mentioned Convention, should not be established the substantially se-
vere conditions or higher tariffs than those for the recognition and enforcement of domestic decisions.

Article 32, Paragraph 5.

Georgian Law about Arbitration, clause 40 (2); Model Law, clause 32 (2).

Tsertsvadze G., International Arbitration (comparative analysis), Tb., 2008, 516 (In Georgian).

World Intellectual Property Organization , Worldwide Forum of the Arbitration of Intellectual Property
Disputes, Geneva March 3 and 4, WIPO Publication, N. 728 (E), 1999, 235.
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The norms regulating the recognition and enforcement of arbitral decisions in Georgia are provided
in the Georgian Law about Arbitration, as well as in Chapter XLIV* of Civil Proceedings Code. According
to Clause 35 of the Model Law, the arbitral decision, despite the country where it was made, should be re-
cognized as a compulsory decision and should be enforced if the parties apply in writing to the court.

The Party that relies upon the decision and solicits its reinforcement should present an original of the
arbitral decision or its certified copy. Similarly, according to the Law about Arbitration and NY Conventi-
on, the party should present an original of the arbitral decision or its duly certified copy. If the arbitral deci-
sion is not made in the language of the country, the court may require from the party to present a translation
into the relevant language. The NY Convention gives an additional provision indicating that the translation
should be executed by an official translator, or by a representative of a diplomatic or consulate office.

Not less important are the grounds for the denial of recognition and enforcement of the arbitral deci-
sion. They are clearly defined and only the circumstances and conditions indicated thereto can cause the de-
nial of recognition and enforcement of the arbitral decision. Clause 45 of the Georgian Law about Arbitrati-
on provides the list of circumstances and conditions that can become the grounds for the denial of recogni-
tion and enforcement of the arbitral decision; they correspond to those established by the Model Law and
NY Convention.

3. Characteristics of Mediation
3.1. Essentials of Mediation and Development Stages

3.1.1. Notion of Mediation and its Destination

Alternative dispute Resolution — ADR — in the USA encompasses any form other than the court pro-
ceedings. Some authors give a wider meaning to ADR and believe that it includes: negotiation, mediation
and arbitration.' Some authors distinguish it from arbitration because it means a decision made upon an ag-
reement, whereas the arbitral decision is a compulsory one and the parties cannot influence it.”

Mediation is a process where an independent third person facilitates negotiations between two or
more opposing parties.’ According to the EU Directive “About Certain Aspects of Mediation in Commerci-
al and Civil Matters™, mediation is a structured process where two or more parties try to solve the dispute
by themselves, on a voluntary basis, and to reach an agreement and eliminate the reasons of dispute by me-
ans of a mediator.

The Process can start by the parties’ initiative, or by the court’s offer or directive, or by the provisi-
ons in the legislation of the member state. This provision is identical to the generally established definition
of mediation.

According to the second clause of the Uniform Mediation Act’, Mediation means a process where
the mediator facilitates communication and negotiation between the parties, in order to let them achieve a
voluntary agreement for the dispute resolution. Unlike the court and arbitral proceedings, where the laws
are applied, Mediation relies only upon the parties to find the means of the dispute resolution. This enables
them to make a qualified and individual decision.® Mediation encourages the parties to work jointly becau-
se they would not be able to make a decision otherwise.'Like arbitration, the Switzerland Doctrine and the

Tsertsvadze G., Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 35.
Alexander N.M., International and Comparative Mediation, Legal Perspectives, Kluwer law International, 2009, 9.
Alexander N.M., Global Trends in Mediation, Kluwer law International, 2003, 2.

European Directive on Certain Aspects of Mediation in Civil and Commercial Matters.

Uniform Mediation Act, Last Revised or Amended in 2003, Drafted by National Conference of Commissioners
of Uniform State Law , <http://www.mediate.com/articles/umafinalstyled.cfm>.

Lodge J.A., Legislation Protecting Confidentiality in Mediation: Armor of Steel or Eggshells?, Santa Clara Law
Review Vol. 41, 2000-2001, 1097.

Tsertsvadze G.,Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 36.
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practices provide listing of generally accepted signs and principles of mediation, such as: confidentiality,
neutrality, free will, and the opportunity for the parties to make a responsible decision.'

3.2.1. Origination of Mediation and Development Stages

The historical data about mediation and negotiation can be found in the literature about ancient civi-
lizations and traditional communities who did not have any formal political or legal systems. A mediator
can be met under several names in Roman Law too.”

Antac differentiates two main global trends in mediation, they are: an institutional or informal medi-
ation, and a cognitive, scientific or Western mediation. The first one appeared and developed in Arabia and
other Muslim countries, mainly in Asia and Africa. Western mediation emerged in America and spread out
worldwide.® The state of South Caroline in the USA was the first who started mediation sanctioned by the
court in 1986, when the Federal regional judges launched the forensic mediation program. The program ga-
ined the official status countrywide in 1996, but the most important was the year 1998 when the legislative
act adopted by the USA Congrees entered into its legal force. The Act obliged the courts to launch the
program of alternative means of dispute resolution.’

3.2. Types of Mediation

3.2.1. Medical Mediation — as a Type of Compulsory Mediation and its Characteristics

During the last decade, the indicator of use of compulsory mediation has gradually increased. The
majority of societies try to examine dispute resolution first by means of mediation, before suing the case to
the court. The court offers the parties to attempt mediation within the court premises. The parties only have
to attend the court trial and if the process is unsuccessful, the case will be transferred to the court.” The
standards of mediation development are mostly high in the USA and Canada. The mandatory mediation in-
stitute is best developed in Canada. The forensic mediation program was developed with the aim to increa-
se the effectiveness of the court proceedings for the parties and, at the same time, to save the court’s resour-
ces. The evaluation plan of the Ontario Pilot Project of Mandatory Mediation discloses the goals of the
program. The four key elements to be accomplished observed there are:

1. to increase the rapidity of dispute proceedings;

2. to decrease the costs of court proceedings;

3. to improve the quality of alternative dispute resolution institutions;

4. to implement mandatory mediation and act in the way that will contribute to the effective dispu-

te resolution.’

The key factor of mandatory mediation is its flexible nature mainly expressed through the possibility of
more rapid, effective and cost-effective dispute resolution. Here should be mentioned that there is a very im-
portant system of forensic mediation uniting both: voluntary and compulsory mediations. For example, in the
Eastern regional court of New York the judges are entitled to appoint mandatory mediation for certain cases
or offer to the parties to benefit from forensic mediation services if they desire to do so. In the latter case the
parties can choose the mediator among the mediators nominated by the court, or among the mediators of ADR

Alexander N.M., International and Comparative Mediation, Legal Perspectives, Kluwer law International, 2009, 51.

In Roman Law it was known by varios names, such as: internuncios, medius, intercessor, philantropus,
interpolator, conciliator, interlocutor and finally mediator.

Alexander N.M., Global Trends in Mediation, Kluwer law International, 2003, 51.

A look at Court Mandated Civil Mediation, Drake Law Review, 2000-2001, 372.

Lodge J.A., Legislation Protecting Confidentiality in Mediation: Armor of Steel or Eggshells?, Santa Clara Law
Review Vol. 41, 2000 — 2001, 1106.

Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook of Access to Justice Vol.19,
2001, 176.

171



institute.' The advantage of voluntary mediation existing within the forensic system compared to mandatory
mediation is that it maintains the main symbol of mediation — its voluntary nature. The probability of succes-
sful dispute resolution rises when the parties have a desire to solve the dispute by means of the third, impartial
person. However, when the parties are obliged to get in mediation process just for the purpose to avoid any
sunctions from the court’, the probability of successful dispute resolution is very low.

3.2.2 Non-forensic Mediation

A non-forensic mediation is the prototype of mediation itself. Initially, non-mandatory mediation
was established. And, after gaining its popularity as an alternative dispute resolution instrument, it was in-
tegrated into the court system. For the parties concerned, non-forensic mediation is the best way out of the
cases where, due to some reasons, they would not wish to address the court. The parties independently cho-
ose non-forensic mediation to solve the dispute arising between them. Unlike forensic mediation, the pro-
cess of non-forensic mediation is entirely informal and fully based upon the free will. Namely, the parties
themselves decide to pass their disputable case to the mediator; as well as to cancel the mediation process
at any time. In the latter case, if the parties agree so, the dispute can be transferred to the court or to the ar-
bitration, in accordance with the rights provided to them by the law.

3.3 General Overview of Legislation

3.3.1. Georgian Legislation

The Georgian Civil Proceeding Code launches mandatory mediation. The regulation about mediati-
on’ provides the key issues that are sufficient to launch and perform the mentioned regulations of the Code
at the initial stage. The mentioned chapter describes the important issues such as: the possibility of passing
the case to the mediator, the list of cases eligible for mediation, the terms of the proceedings, the results of
the absence of the dispute parties, process cancellation, confidentiality, termination of claim settlement ac-
tions, and rejection of a mediator.

Before mandatory mediation, the medical mediation institute was launched in 2008, but it was some-
how modified after amendments to the “Law about Healthcare” and appeared in its new shape; namely, the
scope of its application has been expanded.

According to Clause 3 (z°), the function of medical mediation is to examine disputes between the
client and the insurance company, between the insurance company and medical service providers, also, bet-
ween the patient and the medical service provider. Apart from the mentioned law, the issues related to me-
dical mediation are settled by the government resolutions.*Except medical mediation, the notary mediation
is also practiced in Georgia having a voluntary character. The Georgian Law about Notary and, namely, its
clause 38! directly indicates that notary mediation can be performed only if the disputing parties agree so.
The rules of notary mediation are determined by the order of the Minister of Justice.

As for processing the cases, the regulations provided in the Georgian Civil Code and in the Georgian
Law about Notary are absolutely similar. Meanwhile, tax mediation, operating within the Office of Revenu-
es, is an alternative tool of dispute resolution, when the disputable topics are solved at their initial stage, be-
fore issuing an act of audit and a tax claim. The mediation parties are the auditor and the tax payer. This in-
stitute was established in Georgia in 2010-2011 and attracts interest because of its autheticy; it is not based

Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook of Access to Justice Vol.19,
2001, 179.

For example, clause 187° (2) of Georgian Civil Proceedings Code provides that, if the party fails to attend the
meeting appointed by the mediator for invalid reasons, s/he will be imposed the responsibility to fully reimburse
the court charges and a fine at the amount of 150 GEL despite the final result of the proceedings.

} The Regulation about Mediation (Chapter XXII, Forensic Mediation), 20-12-2012.

GoG Resolution #80 and Resoution #117 about Mediation Process.
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on any template of any country.1 Mediation is also practiced in the criminal law and aims at releasing from
the criminal liability those juveniles who have committed lesser crimes for the first time. The Prosecutor
and the judge have a right to release the juvenile from the criminal liability. Mediation in criminal law is re-
gulated by the Criminal Proceedings Code and the ministers’ orders”.

So far, there is no legal act entirely regulating all the matters related to mediation, and the Civil Pro-
ceedings Code does not cover all the issues that should be determined by the law. Certainly, as the Civil
Proceedings Code is not a special law, it cannot regulate everything; therefore, the effective performance of
mediation institute in Georgia needs to be regulated separately, as it is done in the legislations of many ot-
her coutries.

3.3.2. European Directive on Certain Aspects of Mediation in Civil and
Commercial Matters

The Directive of the European Union on Certain Aspects of Mediation in Civil and Commercial Mat-
ters, adopted in 2008, is a very important act dedicated to the field of mediation. The mentioned Directive re-
ferres only to transnational disputes, but the member states apply it to international mediation matters too.*

The directive covers the provisions indicating the key characteristics of the mediation institute and its
advantages that are featured to the alternative dispute resolution through mediation. Besides, the Directive
considers application of its provisions to the domestic mediation processes, if the member states have such a
desire. The Directive gives the definition of a mediator and mediation. It also sets forth the requirements that
are imposed to the mediator and separates forensic and non-forensic mediations from each other. The fifth cla-
use of the Directive defines the cases of forensic mediation. Namely, its first paragraph indicates that before
launching proceedings and considering all circumstances, the court can offer to the parties to apply for media-
tion for their dispute resolution. It also may offer the parties to attend the informative sessions about the appli-
cation of mediation if such sessions are available. This provision is important because, often the parties have
no idea what mediation is about and what are the advantages in terms of dispute resolution. Therefore, when
the parties get aware of mediation or attend the informative sessions, they become able to make a choice in
favor of alternative dispute resolution. The directive also establishes that the member states shall ensure
awareness building among the public regarding how to address the mediator or the institutions offering me-
diation. They should also encourage the lawyers to introduce to their clients the mediation opportunities.
This is mostly important for the countries where mediation is a novelty and the major part of the society is
not informed about the advantages of this way of dispute resolution.

The Directive regulates in detail the following issues related to mediation:

1) Definition of a mediator and mediation, the requirements imposed to the mediator, such as: in-
dependence, impartiality and qualification. Besides, the member states are entitled to establish a
code of conduct for mediators to regulate all issues clearly;

2) Outline of the important features of the mediation process, such as: free will, possibility for the
parties to conduct the process on their own (i.e. the right to deny mediation at any time), confi-
dentiality, effectiveness in terms of saving time and costs;

National Center of Alternative Dispute Resolution, Perspectives of Legal Regulation of Mediation in Georgia,
Tb., 2013, 95 (in Georgian).

g The Order of Georgian Minister of Justice #216 of 12.11.2012; The order of the Minister of Sports and Youth
Affairs #94 of 7.12.2010; The order of the Minister of Corrections and Legal Assistance #29 of 22.02.2011.
National Center of Alternative Dispute Resolution, Perspectives of Legal Regulation of Mediation in Georgia,
Tb., 2013, 25 (in Georgian); the term “transnational” is used for the private disputes that exceed the borders of
one country.

Ibid: “international” mainly means the disputes where the elements of public law prevail.
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3)

4)

5)
6)

7)

Opportunity to enter into a mediation agreement that referres to the parties’ right to enter into
an agreement by means of which they will seek the dispute resolution through mediation; and
the possibility of enforcement of the achieved agreement;

Influence of mediation upon the aged terms; possibility to address the court or arbitration whe-
never mediation fails;

Providing information to the public;

Application of modern techonogies in the mediation process. This part is not clearly defined,
but it probably means the use of online mediation already practiced in several coutries.
Differences between the forensic non-forensic mediations;

The mentioned Directive regulates the key aspects related to mediation and points out to the member
states which topics should they focus on when drafting their national legislations. As for the issues that are
not completely defined or need some corrections, each country can regulate them individually taking into
consideration the compulsory provisions of the directive.

3.4. Dispute Subject-matter and the Procedures

3.4.1. Cases to be Examined by Mediation

At this stage the application of mediation is recommended in the following fields: domestic disputes,
business, public authorities, neighboring disputes, schools and social activities, criminal law, international
policy, succession law, labor law, private construction law, conflict management, internal corporate relati-
ons, law of bankruptcy, insurance law, administrative law, environment protection law, medial law.!

According to Clause 187 of Georgian Civil Proceedings Code, forensic mediation can be applied to:

a)

b)

©)
d)

domestic disputes, except adopting a child, annulations of adoption of a child, restriction and
deprivation of parental rights.

disputes related to succession law;

disputes related to neighboring law;

any dispute, if the parties agree to address mediation.

Clause 38' of the Law about Notary gives a similar definition of the cases to which mediation can be

applied, but provides that mediation can be applied to any other dispute, if the parties agree so, unless the

Georgian legislation considers special rules of applying mediation to such cases.

In the USA mediation is mostly used in domestic disputes, because the divorce rate is rapidly increa-
sing in the USA, consequently, the cases of mediation related to the custody issues have also increased.
Mediation enables the parents to cooperate and compromise in order to reach an agreement.

In the state of Texas all disputes related to the divorce cases are solved through the mediation pro-
cess. The researches show that 70-80% of the parties that had used mediation were satisfied by the exami-
nation process and the reached results. Mediation is not always the best way out of the situation; for exam-

ple, it cannot be applied to the divorce cases caused by alcoholism, violence or psychologic disorder. Some

countries directly prohibit the application of mandatory mediation to certain cases. Mandatory mediation is
applied to the following civil disputes:

5. conflict between the employer and the employee (dispute on labor relations);

6. compensation of the employee;

7. bankruptcy;

8. cases related to the damages caused by unqualified medical services.’

Tsertsvadze G.,Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 146.

2 A Look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 387.
3 A Look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 380.
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3.4.2. Forms and Duration of Proceedings

The mediation process can start on the basis of a preliminary agreement between the parties saying
that the parties will address mediation if any dispute arises between them; or it may be initiated by one of
the parties sending a written notification to the other party describing the subject matter of the dispute in
short.'The procedures start after the other party agrees to commence the negotiation procedures. After the
appointment, the mediator requires from both parties to present a written document generally describing the
main point of the dispute. Each party sends a copy of such written document to the other party. The media-
tor can also require from the parties to submit additional documents expressing their position and facts, which
they rely upon; moreover, each party can provide any additional document or evidence which s/he considers ne-
cessary. As mentioned, each party shall send all documentation to the other party as well. The mediator should
act objectively, justly and impartially, should explain to the parties their rights and duties and in detail study the
conditions of the subject matter. The mediator conducts the processes in the way s/he considers necessary taking
into account the parties’ desires and any request from the parties that the parties put forward during the hearings,
and that are necessary to solve the dispute in a more rapid way.

In order to achieve a more rapid resolution of the dispute, the mediator can offer the parties to conduct
communication between each other in a written or verbal form, and also can meet with each party separately.

As for the location of the proceedings, if the parties fail to agree upon the location, then, after consulting
with the parties and considering the peculiarity of the case, the mediator decides where to hold the proceedings.
During the proceedings, when the mediator gets the factual information regarding the case from one of the parti-
es, s/he shall notify the other party about the content of the information which s/he considers important, in order
to enable the other party to give explanations. On the other hand, if the party requires treating the disclosed infor-
mation confidentially, the mediator must not disclose the mentioned information to the other party. The Model
Law similarly regulates the form of international commercial mediation proceedings. The duration of the media-
tion process depends upon different factors, among them, upon the complexity of the case, and how the parties
are prepared for mediation and how the negotiation process develops between the parties. There is no reference
to the specific period neither in UNCITRAL Model Law nor in the EU directive. However, they indicate that the
proceedings should last through the reasonable period and the dispute should be solved quickly. According to
Clause 187° of the Georgian Civil Proceedings Code the mediation period shall last 45 days but not less than two
meetings. The mentioned period can be extended by the same duration. According to the mandatory mediation
rules of the state of Ontario, the parties should attend only three meetings; the mediator can cancel the procedu-
res if it is obvious, that the process is not constructive for the parties.”According to the Legal Act about Mediation
of the state of Montana, the parties and the mediator have 75 days to complete the proceedings.

3.4.3. End of the Proceedings

According to the UNCITRAL Model Law and UNCITRAL Conciliation Rules the mediation process
ends:

1. from the moment of achieving an agreement between the parties, if such an agreement is achieved.

2. after consultation with the parties, by the mediator’s declaration that it is unreasonable and unjustifi-
able to continue the procedures.

3. by the written notification sent by the parties to the mediator indicating that the mediation process is
cancelled.

4. by the written notification about cancelling the mediation process sent by one of the parties to the ot-
her party or the mediator.

! UNCITRAL Conciliation Rules, 1980, Article 2, <http://www.uncitral.org/pdf/english/texts/arbitration/conc-
rules/conc-rules-e.pdf>.

Mandatory Mediation Program, Under rule 24.1 and 75.1 of the Rules of Civil Procedure.

3 A look at Court Mandated Civil Mediation, Drake Law Review, 2000- 2001, 377.
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When the mediator sees that there are the topics acceptable for the parties, s/he develops possible conditi-
ons for conciliation and sends them out to the parties for their comments. After receiving the comments from the
parties, s’he revises the conditions of the agreement incorporating the mentioned comments. If the parties finally
agree, then they develop an agreement in writing and undersign it.

According to the mediation rules of International Chamber of Commerce the dispute proceedings end:

1) from the moment of signing an agreement by the parties;

2) by the written notification about cancelling the mediation process sent by one of the parties to

the mediator;

3) by the written notification sent by the mediator to the parties stating that from his/her point of
view the negotiation procedures cannot solve the dispute between them;

4) after the due period of negotiations matures and there are no prolongation attempts. In such
cases the mediator informs the parties accordingly;

5) by the written notification sent by the International Chamber of Commerce to the parties and
to the mediator, no earlier than fifteen days after the due date of payment of any fees, if the
parties fail to make due payments;

6) by the written notification sent by the International Chamber of Commerce to the parties sta-
ting that it was not possible to appoint a suitable mediator.

3.4.4. Recognition and Enforcement of the Decision

It is very important to secure and enforce the agreement achieved through the mediation process.
The Directive establishes that mediation should not be understood as a worse alternative of the court proce-
edings just because the enforcement of the agreement achieved through mediation relies only upon the par-
ties’ good will. The member states shall ensure that the parties have an opportunity to consider the enforce-
ability of their agreement while drafting such an agreement. Such an arrangement can be denied if the con-
tent of the agreement contradicts with the legislation of the member state, or if the legislation does not co-
ver the enforcement of the specific type of the agreement. More specifically, this refers to the circumstan-
ces when the fulfillment of the liabilities set forth in the agreement is impossible because of the nature of
the assumed liabilities. The mandatory nature of the mentioned agreement is considered by Clause 6 of the
Directive which once again highlights the right granted to the parties that their agreement achieved through
the mediation process had the mandatory power. The mandatory nature of the result of the mediation and
the possibility of its enforcement are the other factors in favor of mediation. The absence of the enforce-
ment mechanism would weaken its institutional meaning. It is possible that the dispute between the parties
ends so that there is no need to make such an arrangement and the content of the achieved agreement would
not reflect such a necessity; however, it is absolutely important to have a protective tool present and the
parties themselves will consider whether to use it or not. According to Clause 14 of the Model Law, if the
parties achieve an agreement in their dispute resolution, such agreement will be enforceable and mandatory
for execution. It also provides an arrangement that the member states can determine their own method of
enforcement or apply the rules of enforcement established for such purposes.

4. Common Features of Arbitration and Mediation
4.1. Confidentiality of the Process
The principles of confidentiality are treated in both: the arbitration and the mediation processes. The
mentioned principle does not have an absolute character and there are several exceptions out of the establis-
hed rules, nevertheless, compared to the court proceedings which are fully public, in arbitration and media-

tion the interests of the parties are better secured. The information related to the proceedings is fully confi-
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dential in international arbitration. This rule applies to any information related to the arbitral proceedings,
among them, to the notes about the dispute existence, about the identity of the dispute parties/participants,
about the content of the achieved agreement, etc.' According to Clause 32(4) of the Law about Arbitration,
unless the law or the agreement between the parties provides otherwise, all arbitration proceedings should
be conducted in a closed manner; none of the presented documents, evidences, written or verbal statements
should be published or transferred to the other court or administrative proceedings. According to the arbit-
ration rules established by the International Chamber of Commerce, unless the parties clearly agree other-
wise, based upon the confidentiality principles, the parties should not disclose the decisions made through
the arbitral proceedings, nor the content of the documents used during the proceedings as well as any other
documents that are not envisaged for public disclosure, unless such disclosure is absolutely necessary for
the party to defend and perform one’s legal rights or, whenever a party has a legal interest to disclose the
information in order to facilitate the enforcement of the decision, or in order to achieve a decision making
with other type of proceedings, which had already been processed in the court or other state institute.” The
UNCITRAL Arbitration Rules also consider exceptions from the confidentiality rules which state that the
arbitration award can become public if all the parties agree so, or if one of the parties has a legal interest to
require the disclosure of the information, or if one of the parties needs the information for submission to the
court or other competent institute. The 7™ Clause of the Directive also referres to the confidentiality issue.
According to its first paragraph, considering that the process of mediation recognizes the principles of con-
fidentiality, the member states shall ensure that there is no other agreement between the parties and neither
the mediator nor any other person officially engaged in the mediation process should be forced to testify on
civil or commercial cases at court or arbitral proceedings regarding the information gained through the me-
diation process, unless:

1) itis necessary for the public interests of the member state, especially when it is important to se-

cure the best interests of a child, or to prevent a child from any physical or psychological harm.

2) it is necessary to disclose the content of the agreement achieved through the mediation process

in order to achieve its enforcement or interpretation.

Besides, the preamble of the Directive outlines the importance of confidentiality in both court and
arbitral proceedings. This cannot be considered as a complete and precise definition of confidentiality; first
of all, because it states only the confidentiality duties of mediators and the persons officially engaged in the
mediation process with no reference to the liabilities of the parties too. On one hand, both parties seem to
be secured as the mediator is not entitled to disclose the information, however, on the another hand, the par-
ties can use against each other the information exchanged during the mediation process expecting that the
mediation process would be successful. The parties may achieve an agreement, nevertheless, it is important
to introduce a certain prohibition regarding the future disclosure of the information exchanged during the
mediation process. One of the key factors of successful completion of the mediation process is that the par-
ties should be frank and free-spoken in order to determine and eliminate the reason of the dispute. Therefo-
re, they should feel secure in order not to reserve from exchanging the information. Similarly to the Directi-
ve, the confidentiality issue is regulated by the European Code of Conduct for Mediators®, which provides
that the mediator should keep in secret all the information related to the mediation process; even the infor-
mation that this or that dispute is under the mediation proceedings, unless the disclosure is required by the
public interest or by the law. Any information disclosed by one party to the mediator in a trustful manner
should not become known by another party without the due permission of the first party.

Sarajishvili G., Arbitration — Optimal Way of Resolution of International Commercial Disputes, “The Lawyer”
magazine, Tb., 2011, 33.(in Georgian).

LCIA Artbitration Rules, Effective 1 January 1998, Article 10.3., <http://www .lcia.org/Dispute_Resolution_-
Services/LCIA_Arbitration_Rules.aspx>.

European Code of Conduct for Mediators, 2004, Article 4, <http://ec.europa.eu/civiljustice/adr/adr -
ec_code_conduct_en.pdf>.
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Another exception from the confidentiality principles is the necessity of disclosure for the interpreta-
tion and enforcement of the decision.' Moreover, in the light of confidentiality, the closed nature of the me-
diation process is also interesting; each party sends to the mediator and to the other party the identity and
the number of the persons who will attend the mediation process.” It is also noteworthy that the parties and
the mediator assume the responsibility that the mediator will not take part in any arbitral or court procee-
dings as an arbiter, a representative of a party or a lawyer with regard to the case being the subject-matter
of the mediation procedures.The parties also assume the responsibility that they will not name the mediator
as a witness in other proceedings.3

Clause 1878 of Georgian Civil Proceedings Code refers to the confidentiality of mediation and states
the liability of the mediator and the parties and their representatives not to disclose the information gained
through the mediation process to the third parties, unless the parties agree otherwise. Generally speaking,
the Georgian Civil Proceedings Code does not regulate precisely the confidentiality issue, but as it is not a
separate law about mediation, it cannot cover every issue related to mediation. Mediation is on its way of
establishment in Georgian legislation and is still in the process of its development. Hopefully, a united le-
gislative act will be adopted in the future regulating all the aspects of mediation.

4.2. The Third, Neutral Person (Mediator, Arbiter)

Neutrality means that an arbiter and a mediator should not have any type of material or legal interest to-
ward the results of the proceedings; they should not give preferences to any of the parties during the proceedings
and should maintain independence and impartiality and ensure equal opportunities for the parties of the dispute.
The most important is the neutrality of an arbiter, because s/he is entitled to issue the award with a mandatory
character for the parties. Clause 6 (1) of the Law about Arbitration provides that arbitration should be indepen-
dent in its endeavors and be guided by the procedures determined by the parties or by the arbitration procedures
in compliance with the relevant legislation. The legislation also considers the procedure of declining of an arbiter
whenever it is inadmissible to appoint a person as an arbiter’. As for mediation, the Directive does not offer any
provisions regarding the independence and impartiality of a mediator. It provides just a general definition in the
preamble and in Clause 3. Chapter 17 just indicates that the mediator should be impartial; however, this is not
enough. Clause 4 (1) of the Directive grants the member states with the opportunity to develop voluntary codes
of conduct with the help of mediators and those organizations which provide mediation services. Possibly, such
codes of conduct can regulate the issues related to the independence and impartiality of a mediator, as the Direc-
tive itself cannot regulate all issues precisely.

The European Code of Conduct for the mediators regulates these issues in its 2" clause. If there are
the circumstances that could influence the mediator’s independence, or whenever the conflict of interests
can arise, the mediator should disclose such circumstances to the parties before starting or continuing his-
/her mediation duties and responsibilities.

Such circumstances are:

1) private or business relations of any kind with one or more parties;

2) any financial or other interest, whether direct or indirect, related to the mediation result;

3) amediator or a member of his company, except the mediation, perform any type of activities in

favor of one or more parties;

The conflict of interests is considered by the resolution of the Government of Georgia®, referring to

the medical mediation. Clause 52 determines the rights of a mediator and provides that the decision made
in case of the interest of conflicts shall be annulled and it shall not have any legal results.

1 UNCITRAL Conciliation Rules, Article 14.

2 LCIA Mediation Rules, Effective 1 July 2012, Article 5.4., <http://www.lcia.org/Dispute Resolution_-
Services/LCIA_Mediation_Rules.aspx>.

3 UNCITRAL Conciliation Rules, Article 19.

Georgian Law about Arbitration, clause 11(7) and clause 12 (in Georgian).
> GoG resolution #80 of 29.02.2012 (in Georgian).
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4.3. Flexibility — Agreement between the Parties regarding
the Applicable Procedures

In both cases the parties are entitled to decide the rules of proceedings, and the type of proceedings
they would prefer in order not to make it strictly procedural like the court proceedings. The parties have an
opportunity to decide several issues, such as: choosing an arbiter or a mediator, determining the number of
arbiters and mediators, setting forth the qualification criteria for the acceptable mediator/arbiter. This is a
very important point because in such circumstances the dispute can be processed and solved more quickly
and probably the decision will be satisfactory. Besides, it is also a positive psychological moment when the
parties themselves choose the third person/persons, this means that they trust him/her and therefore have a
positive attitude toward the chosen person. It is important to mention the procedural freedom that is quite
high in the temporary arbitration cases, because the permanent arbitrations are mostly applying their own
rules and the parties cannot have an opportunity to make any changes to them. The parties can also choose
a language and location of the arbitral proceedings, they can agree on what type of evidences to present and
in what form, also how to schedule the proceedings and other topics that may arise during the arbitral pro-
ceedings and that may be agreed between the parties.

5. Key Features Distinguishing the Advantages of Mediation
5.1. Cost-effectiveness and Rapidity of Proceedings

The issues related to the costs of proceedings are the subject to assessment and differ in relation to
each particular dispute. Possibly, the parties will bear less costs in arbitration procedures than in court pro-
ceedings, however, this statement is not true for all cases. The costs and fees of arbitration proceedings are
fully covered by the parties; they also have to reimburse the internal administrative costs of arbitration. In
specific matters the arbiters’s fees can be quite high, especially when the arbiters’ reimbursement is deter-
mined in accordance with the value of the dispute subject-matter. It may also happen that the failing party
is charged to pay the costs of proceedings fully or partially'.

Currently, arbitration appears in various crisis situations. In USA the practitioner lawyers complain
that the application of arbitration procedures in business related disputes is as slow and expensive as the co-
urt proceedings. Stipanowich characterizes the current arbitration as a new type of proceedings, whereas
mediation is the most popular and flexible method offering to the parties the values traditionally associated
with arbitration®. The single advantage of arbitration in terms of its cost effectiveness can be found in the
compulsory character of its decision which cannot be appealed; therefore the parties do not have to bear
further costs of appealing against the decision at higher instances.

Concerning the mediation costs in Georgia, they are really comparatively low, because in mediation
cases the legislation considers the decrease of the duty rates from 3% to 1%. Besides, 70% of the costs shall
be returned to the party if the dispute mediation ends with a mutual agreement of the parties. “Mediation
process involves comparatively low costs, whereas the court proceedings involve costs for state duties, ex-
pertise fees, the lawyer’s fees and other payables related to the external costs.” When comparing the dura-
tion of the mediation and arbitration proceedings, unlike their costs, they are directly determined and there-
fore reflect the difference very obviously. Namely, if the arbitration procedures can last for some months,
mediation can be completed in two meetings. The arbitration procedures really have a potential to become
more rapid compared to the court proceedings, especially in the countries where the courts are overloaded
with sued cases; however, there is no guarantee that the arbitration proceedings will be rather time-saving

Lorcher T.,Mavrogordato Z., CMS Guide to Arbitration, Frankfurt, Germany, 2009, 25.
Nolan-Haley J., Mediation - the New Arbitration, Harvard Negotiation Law Review,Vol. 17:61, 2012, 66-67.
Zambakhidze T., Concilliation instead of Dispute, Journal Liberal, Tb., 2012 (in Georgian).
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than the court procedures'. Besides the cost-effectiveness of mediation compared to arbitration, it is also a
rather fast instrument for dispute examination as the parties themselves determine the way how the procee-
dings will take place and the duration that is more acceptable for them. The fact that the duration of manda-
tory mediation proceedings is fixed by the law does not impede the rapidity of the mediation process provi-
ded that the main purpose of mediation is a fast and effective resolution of disputes, consequently, the le-
gislation considers reasonably optimal and limited terms of dispute examination.

According to Clause 187° of Georgian Civil Proceedings Code, the duration of proceedings shall not
exceed forty-five days; if the parties agree so, the duration can be extended by the same period, taking into
consideration that the duration of the arbitration proceedings is fixed as 180 days and it can also be exten-
ded by the same period. Here, we should mention that initially, the draft Law about Arbitration provided a
ninety-day period fixed for arbitral proceedings that would be counted after the date of receiving the notifi-
cation by the defendant party that the dispute had been passed to the arbitration®. In such a case the problem
was constituted by the fact that “the terms of the contemporary arbitral proceedings do not allow to perform
the consequent procedures in such a rapid way’”.

According to the rules fixed by the International Chamber of Commerce, the term for rendering the
final award should not exceed a six-month period.* Moreover, when talking about the limited terms of the
mediation process, we should mention that it saves the time of the parties as well as of the judges who do
not have to proceed with all types of cases and mainly focus on the important and problematic issues di-
rectly related to speeding up the dispute examination procedures in the courts.

5.2. Authority of the Parties to Determine the Result

The Codes of Ethics and the majority of practical standards define mediation as a voluntary process
based upon self-determination principles, where the parties themselves can determine the results. This is
the main distinctive feature of mediation compared to arbitration where the decision is made by the neutral
third person. One of the significant factors of the mediation process is its voluntary nature and the opportu-
nity offered to the parties to make a decision under their own responsibility. Therefore, the authority of the
parties to determine the mediation result is one of the key characteristics of mediation distinguishing it
from the court and arbitral proceedings. It is very important that the parties express interest to negotiate and
reach a mutually acceptable result through an agreement. This constitutes the main idea of mediation —
where there are no winners or losers but both parties can benefit from the mutually agreed decision avoi-
ding an obligation to obey the decision issued by an arbiter or a judge generally solving a problem in favor
of one of the parties.

In order to achieve the result, it is absolutely necessary that the parties were conscientious to each ot-
her, understood each other’s position regarding the subject-matter of the dispute and considered the coun-
ter-interests as far as possible.

5.3. Non-mandatory Nature of the Decision and the Absence of the Threat
of Enforcement Measures

The arbitral award is mandatory for the parties in all cases. Besides, it cannot be appealed to any court of
higher instance or to a court of cassation. Nevertheless, the impossibility to appeal the arbitral decision does not
indicate the absolute nature of the named decision. The Law about Arbitration considers the grounds for appea-

Lorcher T., Mavrogordato Z., CMS Guide to Arbitration, Frankfurt - Germany, 2009, 25.

Draft Law about Arbitration, Clause 33 (1).

Binder P.M., Comments to the Georgian Law about Arbitration, Review of Georgian legislation, 10/2007-
2/3,196.

ICC Rules of Arbitration, The Current Rules are in Force as From 1 January 2012, Article 24.1.,
<http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR/Arbitration/ICC- Rules-of-Arbitration>.
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ling and cancelling the arbitral decisions'. One of the positive characteristics of mediation is that unlike the court
or arbitration, the decision achieved through the mediation process is not a subject to the mandatory enforce-
ment. However, the parties can determine that the agreement achieved between them at the end of the mediation
process shall be enforced. Generally, the agreements achieved through the mediation processes are enforceable
when the disputing parties wish so and, therefore, there is no need to regulate it through the legislation like with
arbitration, directly pointing out that the decision should be enforced. As the agreement is envisaged as a result
of the conciliation between the parties it is supposed that they will voluntarily enforce it.

If one of the parties thinks that there is a certain threat that the decision achieved through mediation
will not be accomplished, that party can initiate the consideration of the possibility of mandatory enforcement
of the decision in the final agreement.

After the implementation of the EU Directive in the legislation, the Act about Mediation was subjected
to certain amendments. Namely, its Clause 18 provides that the decision made through mediation has a com-
pulsory power equal to the court decision and, therefore, is the subject to the validation by the court. The vali-
dation will only take place if both parties agree upon it, and if the decision itself does not contravene the legis-
lation or the ethical norms®. In view of the fact that mediation is the process fully depended upon the consent,
logically, the issue of enforcement of the mediation decision shall be settled between the parties.

5.4. Mediator — as a Conciliator

A mediator as a conciliator is entirely opposite of an arbiter, who is entitled to render an award man-
datory for the parties. The mediator plays a crucial role in dispute examination. “Mediators are the specially
trained people who assist the parties in dispute to achieve mutual agreement in conflict resolution. The me-
diator’s destination is to assist the parties in determination of the disputable topics, to minify the misunder-
standing, and to outline the points for the agreement. The agreement achieved between the parties depends
upon the decision of parties — not of the mediator”. “It is not fortuitousness that the mediation is understo-
od as rather valuable tool compared to other alternative dispute resolution means. It is based upon the very
active relations between the parties, and between a mediator and the parties, and the free will of the parties
to solve the problem through the mediation process.”” In order to pursue the dispute examination in a cor-
rect way and achieve the conciliation between the disputing parties, the mediator should be a qualified pro-
fessional. With this regard, the mediation within the forensic system is more advanced as it is furnished
with qualified mediators. “Since the establishment of the mandatory mediation, the practitioner mediators
as well as the others engaged in the mandatory mediation must follow the standards set forth in the Code of
Conduct for mediators.” The presence of the qualified mediators is very important, especially where the
parties cannot afford to hire the lawyers due to some economic or other reasons. The forensic system better
ensures the mediators with the relevant preparation and training thus facilitating a quick and effective dis-
pute resolution. Presumably, the qualified mediators ensure that “the degree of participation in mandatory
mediation is considerably high than in voluntary mediation™. Moreover, the mediators should understand
that they are not the lawyers, advisers or judges. A good mediator ensures the parties with the opportunity
of self-defence, so that the parties do not feel any pressure; besides, s/he should allow the parties to have
enough time whenever they need it for making up their minds or for consultations’.

Georgian Law about Arbitration, clause 42 (in Georgian).

PAMB IM and GEMM on Occasion of EuroNetMed, Mediation Act, Analysis of EU Legislation, 8.

Rule 902(b) Under the Kansas Dispute Resolution Act.

Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook of Access to Justice, Vol.19, 175.
Hughes P., Mandatory Mediation : Opportunity or Subversion?, Windsor Yearbook of Access to Justice, Vol.19, 170.
Radford M.F., An Introduction to the Uses of Mediation and other Forms of Dispute Resolution in Probate, Trust and
Guardianship Matters, Real Prop. Prob. and Tr. J., 1999-2000, 618.

Valerie F. B., Mediation: Essentials And Expectations, Dorrance Publishing co., Inc. Pittsburgh, Pennsylvania,
2004, 3.
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5.5. Informality of the Process

Unlike the court and arbitral proceedings, mediation does not follow any general or mandatory rules
and procedures'. The arbitral proceedings are certainly less formal than the court proceedings; however,
comparing it to mediation we should consider the circumstances that give the formal image to the arbitral
proceedings somewhat similar to the court proceedings. Namely, the mentioned circumstances are:

3) application of the enforcement measures of an arbitral award that have a compulsory character
and are subject to recognition and enforcement;

4) if one of the parties does not appear before the arbitral tribunal for an inadequate reason or fails
to present its position and evidences, the arbitration may continue the proceedings and render the final deci-
sion based upon the available evidences, unless the parties have agreed otherwise;

5) within the period agreed between the parties or determined by an arbiter, the arbitration clai-
mant shall submit his arbitration claim in writing. If the arbitration claimant fails to submit his arbitration
claim in a provided manner the arbitral proceedings will not start.

6) possibility to appoint an expert — generally, whenever the circumstances dictate so and the arbi-
ter does not have a specialized (professional) knowledge of the subject-matter, then it is necessary to appo-
int an expert; however, in such cases the arbiter is entitled to require from the parties to present to the ex-
pert all the information at their best knowledge and give an opportunity to inspect all documents and mate-
rials related to the case.

5.6. Opportunity to Address the Court or the Arbitral Tribunal when
the Agreement Cannot be Reached

The Directive provides the parties with an opportunity to transfer their dispute to the court or to the
arbitral tribunal if the mediation process does not succeed.” UNCITRAL Conciliation Rules provides in its
Clause 13 that the parties can consider transferring their dispute arising from the agreement achieved thro-
ugh mediation to arbitration; at the same time, Clause 16 thereto indicates that the parties shall not start any
arbitration or court proceedings with regard to the case being the subject-matter of the mediation procee-
dings while the mediation process is in progress, except, when one of the party believes that such procedu-
res are absolutely necessary to protect one’s legal interests. Consequently, these provisions consolidate the
right of the parties to address the court or the arbitration only after they are unable to reach an agreement
through mediation. Similarly, Clause 1877 of the Georgian Civil Proceedings Code provides that, if the dis-
pute cannot be settled by the mutual agreement of the parties within the period fixed by the law for the me-
diation proceedings, the claimant party can submit the claim in compliance with the general rules. On the
contrary, “unless the parties agree otherwise, and notwithstanding the ongoing process of mediation, the
parties can initiate or continue any arbitration or court process with regard to the case being the subject-
matter of the mediation proceedings”3. The opportunity to address the court or arbitration is vital for the
parties because when the agreement achieved through mediation cannot be enforced, the parties should ha-
ve an opportunity to maintain the legal mechanism to defend their own rights. In such case the only disad-
vantage is the time wasted by the parties for the mediation procedures, yet, it would not constitute signifi-
cant losses considering the limited terms of the mediation.

Tsertsvadze G., Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 334. (in
Georgian).

European Directive on Certain Aspects of Mediation in Civil and Commercial Matters, Article 24.

3 LSIA Mediation Rules, Article 9.
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6. Conclusion

Arbitration has been successfully used as an alternative means of the dispute resolution already since the
ancient times. Such attitude was caused by the obvious advantages of arbitration compared to the court, because
“the arbitration was understood as a cheap, fast and alternative means for private dispute resolution”.' But initi-
ally the arbitral award did not have the mandatory nature that made it a less effective tool.” However, later the ar-
bitration gained the mandatory power and already from “the second half of the 20" century there appeared the
stable legal base that earned the overall recognition and popularity of the arbitration.” The division of the arbit-
ration into permanent and temporary arbitrations also contributed to its flexible nature. In the arbitral procee-
dings in permanent arbitration, the parties are bounded by the rules and regulations drawn up by the permanent
arbitration institution. Unlike it, the parties of the temporary arbitration are furnished with more procedural free-
dom. It should be mentioned that the general and ad hoc arbitrations facilitate more timely and eftective resoluti-
on of disputes as they focus on certain types of disputes and, therefore, have considerable experience in them.

Together with the court, one of the best ways of dispute resolution is mediation, because “the mediation is
an appendage to the justice and not the alternative to it”™*. Voluntary mediation is the pre-court stage of dispute
resolution where the parties have an opportunity to solve their problem amicably; if the parties fail to reach an
agreement, they have a right to address the court or arbitration.

Today, forensic mediation is on its way of establishment in Georgia, therefore, we will focus on it in the pa-
per. The peculiarities of mandatory mediation differ from regular, voluntary mediation; however, it is a very impor-
tant institute. It releases the courts and, at the same time, offers the parties a variety of advantages compared to the
court proceedings. In particular, forensic mediation involves fewer expenses, the dispute can be solved more qu-
ickly, and in case the parties agree and conciliate, they can maintain personal relations. The mediator is a conciliator
who, unlike the judge, is not bounded by the legal provisions and can learn the case in depth in order to achieve a
peaceful resolution of the problem, thus maintaining the key principle of mediation “everyone wins”.

Although, the parties can conciliate through the court proceedings as well, when both parties are satisfied
with the decision, but mediation increases the possibility of such results. The most valued principle of mediation
— confidentiality — is present in such cases too. The parties do not have any liability other than to participate in
the process and transfer the case to the court if they cannot reach an agreement. “This is an informal process with
no established procedures obligatory for the parties. In such situations the parties can compromise at the extent
they would not accept in court proceedings.”

Considering the above-described situation, it is obvious that “the forensic mediation is a positive pheno-
menon ensuring that the cases sued to the court were processed by the court. Such attitude improves the quality
of justice ensuring that the lawyers and the judges focus all their efforts on the rather complicated dispute resolu-
tion™®.

It should be highlighted that the Civil Proceedings Code applies mediation to similar disputes, where the-
re is a higher probability of the personal nature of the dispute and therefore negotiations could be more effective.

Taking into consideration the advantages of mediation, it is quite a proper time to integrate it into the Ge-
orgian legal system. The legal base with regard to mediation needs to be further improved and refined and acti-
vely implemented in practice. The latter greatly depends upon raising public awareness in order to generate con-
fidence toward mediation. The society should have a full understanding of the advantages of the mediation insti-
tute and instead of wasting months on court or arbitral proceedings, seek assistance through mediation if their ca-
se is eligible to the mediation proceedings.

Bennett S.C., Arbitration: Essential Concepts, ALM Publishing, a Division of American Lawyer Media Inc,
2002, 10.

> Ibid.

Tsertsvadze G., Preconditions of International Arbitrate (comparative analysis), 2008, 16 (In Georgian).
Tsertsvadze G.,Mediation as an Alternative way of Dispute Resolution (General Overvew), Tb., 2010, 56 (in
Georgian).

Zambakhidze T., Concilliation instead of Dispute, Journal Liberal, Tb., 2012 (in Georgian).

Hughes P., Mandatory Mediation: Opportunity or Subversion?, Windsor Yearbook of Access to Justice Vol. 19,
2001, 176.
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TAMAR KHUCHUA

PEER MEDIATION IN EDUCATION

1. Introduction

According to the data of the Ministry of Education and Science of Georgia from 2010, since the in-
stitute of rescue officers has been established, the facts of violence have diminished significantly; namely,
the statistics as of April 4, 2012 reflect the following:

e The facts of conflicts between the students decreased by 80%;

e The facts of extortion of money decreased by 95%;

e The facts of public vandalism (damaging the school property) decreased by 90%;

e The facts of lateness decreased by 80%;

e The facts of escaping from the lessons decreased by 75%.'

Despite the above illustrated data, the introduction of innovative approaches to the schools is vital,
because it is important that the students themselves were involved in problem settlement processes. It wo-
uld be essential if such temporary statistical data relied not upon the control attributed to the external per-
sons (rescue officers) or any other compulsory mechanisms, but upon the involvement of the students and
the teachers, where the role of the parents is also outstanding. It is necessary to solve not only the existing
conflicts but also to take certain preventive measures to avoid them in the future. This would generally im-
prove the self-consciousness of the students and contribute to the entire educational environment. The facts
of violence should be diminished at schools not by the virtue of compulsion or permanent control, but by
means of interesting lessons and other mechanisms. It might appear to be reasonable to implement an insti-
tute in public schools that would improve the existing situation. Therefore, the present paper refers to the
Peer Mediation Institute already successfully practiced in the educational system of the USA for more than
30 years, namely, in the schools of different States and, presumably, as the named institute aims for a rather
longer-term perspectives of problem resolution, the introduction of a similar institute to the Georgian edu-
cational system would have only a positive impact on the educational process.

2. What is Peer Mediation

Peer Mediation is one of the forms for settling conflicts between students at school. More precisely,
students acquire a special knowledge on how to act as a third neutral person in order to settle the conflict bet-
ween the other students by means of a certain methodology.”

Thus, such form of conflict resolution at school is known as Peer Mediation, which primarily means
mediation between peers. Such type of mediation is introduced in thousands of schools of the USA aiming to
minimize the violence and improve the general climate at the educational institutions.? This program of medi-
ation considers the involvement of students not only in the resolution of the existing conflicts, but also at the
initial stage of problems and reducing the risks of conflicts.”

Peer Mediation entails participation of the already trained student in the resolution of disputes such as:

e jangle between the youngsters;

e quarrel in the yards;

See <http://www.mes.gov.ge/content.php?id=3946&lang=geo>, [03.12.2012].

Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation
Programs, Nelson-Hall Publishers, Chicago, 1997, 249.

} See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].

See <http://esrnational.org/professional-services/middle-school/prevention/peer-mediation/>, [03.12.2012].
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e petty thefts;

* Boyfriend — Girlfriend conflicts.'

In the USA the Peer mediation model standard is adapted to the specifics of the schools. For exam-
ple, in elementary schools (which is the analogue for the classes from 1 to 4 in Georgia)) the educational
programs include general principles of conflict resolution. In some schools parents are also actively invol-
ved in such programs where they pass special trainings or perform as trainers in order to give a larger scale
to the program and make it available to each family. Besides, teachers have an essential role as they di-
rectly use the conflict resolution methods in their teaching process. As for the Middle and High Schools
(Which is the analogue for the classes from 5 to 12 in Georgia) there are various peer mediation programs
integrated in them. For example, in some schools students of higher classes are involved in conflict resolu-
tion not only in their schools but also in the resolution of conflicts taking place in other schools, as well as
in the resolution of misunderstandings between teachers and students, or between parents and children.’

There is no principal difference between peer mediation and other programs of conflict resolution. A
substantial difference is that peer mediation is a structured system where students have a chance to practice
their skills of conflict management.3

3. Historical Background of Peer Mediation

One of the first peer mediation programs was launched by Honolulu Neighborhood Justice Center in
1981 in the USA. The results showed that the conflicts have been eliminated by means of peer mediation in
the schools where the conflict rate was quite high. In 1892 the CBSI (Community Board School Initiati-
ves) in San Francisco elaborated the peer mediation program for elementary, middle and high schools. The
mentioned program is widely used to-date, especially in North America. In 1983 SMART (School Media-
tors Alternative Resolution Team) program was launched in New York, organized by the Victim Services
Agency and was financed by New York City Youth Bureau. The positive character of the program was ref-
lected in the improvement of academic progress of the students, the student-mediators became more confi-
dent, and the behavior of the conflicting youngsters has reformed generally.4

In 1984 the NAME (National Association for Mediation in Education) was established consisting of
50 people working for the educational system in 15 states; they aimed to discuss peer mediation at schools.
Initially the Association aimed to create an information center that would coordinate school mediation
programs, distribute quarterly newsletters (The Fourth R) and finance the annual conferences. As for the
plans for the future, the Association aimed to conduct the research and implement new programs. Later on,
the NAME merged with NIDR (National Institute for Dispute Resolution) and currently represents one of
the leader organizations in the field of school mediation.’

4. Goals of Peer Mediation

The school administration and the teachers implement the peer mediation programs in order to mini-
mize the acts of violence at schools, to increase the moral consciousness of the students, and to enable the
teachers to be more focused on teaching than on discipline. The implementation of the named program has
rather wider goals, for example, to develop the skills of dispute resolution by nonviolence.’

! See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].

? See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].

} Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation
Programs, Nelson-Hall Publishers, Chicago, 1997, 248-249.

Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation
Programs, Nelson-Hall Publishers, Chicago, 1997, 250.

Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer
Mediation Programs, Nelson-Hall Publishers, Chicago, 1997, 250.

6 See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
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In 1985 Albie Davis and Kit Porte jointly published an article based on the results of their research
regarding the existing programs. In their article they listed ten reasons that testify the reasonability of im-
plementing peer mediation programs at schools. The list provides specific objectives, such as diminishing
violence and vandalism, or the time spent by the teachers on non-educational topics during their lessons.
Besides, they also indicated the comparatively general goals, such as, for example: development of conflict
management skills and improvement of general climate at schools. The above listed goals are still urgent
for peer mediation.'

In 1991, the OCDRCM (Ohio Commission Dispute Resolution and Conflict Management) published
the assessment of the peer mediation programs operating in 17 schools of the State of Ohio. In the named
assessment three key goals were highlighted:

4. The direct benefit to students, i.e. development of individual and interpersonal skills and proper
behavior in conflict situations;

5. Improvement of the climate at school by means of minimizing the hampering factors in order to
enable the smooth and peaceful pass of the educational process;

6. Encouragement of the students to use their conflict management skills that they acquire at scho-
ol in the resolution of domestic or neighbor conflicts, in order to make the peer mediation prog-
ram available to the public.’

Identification of the goals is important for several reasons. For example, it is necessary to outline the co-

urse of development of peer mediation; namely, to describe its initial stage and what changes were observed later
on. According to Richard Cohen, it is important to implement peer mediation in the schools where there is a ne-
ed for such program and where certain people have sufficient knowledge and experience in the field.?

5. Implementation of Peer Mediation in the School System

In the successful implementation of the program at schools, the key role is played by an ordinary
staff and administration of schools. The success of the program similarly depends upon the support from
the society and, in particular, from parents. Besides, specific courses should be incorporated in the educati-
onal programs.*

6. Stages of the Peer Mediation Process

In higher classes peer mediation consists of three stages, they are: introduction, problem investigati-
on and problem resolution through achieving an agreement. The introduction sets forth the main rules of
how to perform the process and identify the topics of concern. Besides, greater attention is paid to confi-
dentiality. Without keeping the principles of confidentiality, the mediation process can be subject to failure.
The issue of confidentiality should be discussed inevitably.’

Students often have to make a choice, either to choose peer mediation or be subject to a disciplinary res-
ponsibility. As far as they understand peer mediation as rather an easy process and therefore make their choice in
favor of peer mediation, in most cases students ostentatiously participate in peer mediation processes, thus decre-
asing the value of the process itself. Hence, for the students who act as mediators, it is a challenge to establish an
effective communication with the disputing parties and gain maximum information from them.®

When the mediation process starts, at the beginning, the mediators introduce themselves and explain the
mediation process. They also describe the main rules of mediation to students, with regard to the obligations of

See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].
See<http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf >, [03.12.2012].
See<http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].

See <http://www.hnlr.org/print/wp-content/uploads/2008/09/hnlr3-3.pdf>, [03.12.2012].

Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation
Programs, Nelson-Hall Publishers, Chicago, 1997, 256.

Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation
Programs, Nelson-Hall PublishersChicago, 1997, 256-257.

[ N N

191



confidentiality and conscientiousness. At the same time, the parties are warned that quarrel, gossiping, etc. are
inadmissible.' The parties are also warned that they should listen to each other and respect each other.” After the
main rules are agreed, both parties state their problems, and the mediators make consequent notes in order to
draw up a list of the topics for discussion; afterwards, the second phase of mediation begins.?

The main purpose of the second phase is to investigate the problem itself. The mediators try to help the
parties in communicating with each other and in understanding each other’s positions. They try to help one
party to understand the other party’s position in order to replace the intransigent approach with a rather mild
approach focused on interests.”

When the parties complete reviewing the problem, the third phase starts. It considers finding the way
out and making the final agreement. It is important for the mediators to help the parties to reach a fair agree-
ment that would be acceptable and comfortable for both parties. Whenever such way out cannot be found, the
so-called “brainstorming” takes place. Namely, the parties list their desirable results and the mediators choose
the best option out of the list and offer it to the parties. The student mediators shall suggest at least two opti-
ons to the parties in order not to confine the parties’ freedom of choice or not to make them have doubts about
the mediator’s impartiality. When the parties reach an agreement, they sign the mediation contract prepared
by the student mediators that shall be kept by the faculty coordinator in the personal files.’

7. Mediators

The process of selection of mediators consists of the following elements:

e  The mediator should have a neutral attitude toward the cultural, age, social, gender, race or reli-
gious diversity existing in the school.

e  The process of selection of mediators should be published and should include the recommenda-
tions.

e  The mediator shall be responsible for continuous development of self skills and sharing his/her
own experience with the starting mediators.

e  The reasons why somebody was refused to be selected as a mediator should be clearly defined
and stated.’

Peer Mediators should be progressively trained and monitored as they do not have considerable ex-

perience in conflict management. They should attend different courses, take part in role plays and wor-
kshops, etc.”
8. Conclusion

Peer mediation is recognized as a successful method of conflict resolution in the school system of
the USA. The implementation of this program in Georgian public schools would also yield positive results.
It is advisable for the relevant authorities of the Ministry of Education to take into account the experience
of the USA and by customizing it to the Georgian reality develop a special pilot program that will be firstly
implemented in some schools. Afterwards, the monitoring of the pilot program shall outline positive and
negative experiences in order to amend the program and improve it for the final establishment.

! Kaplan N. M., in Khuk E.(Ed.), Mediation in the School System: Facilitating the Development of Peer Mediation

Programs, Nelson-Hall Publishers, Chicago, 1997, 257.

see, <http://www.studygs.net/peermed.htm>, [03.12.2012].
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Programs, Nelson-Hall Publishers, Chicago, 1997, 257.
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o bogmmadm@abm 3mb3gb30960b dogH @owagboem 8mmbmzbgdl. 396mb3mgdmal M3ocggmagl
dmzgomgmdal BoM8mamagbos nbgmoa LadsGmmadmaga bob@qdob dg43bs, HmIgmoacs YdONMB3gm-
ymgos Ibatgoms ab@gmgbgdol o335, dbmmme bgdmom smbndbymo god@megdai 3o (3bow-
yogb, Hmd ,3g96dm sMdn@Magol dgbobgd® Lojomggmmb 3obmbo nsgme Lagommgdos dofmge-
™o (3308930l gobbmMz0gmadslb s s30mgdgmo aym dobo dosbmmgds LogHomsdmmabm
LB b B gdmsb.

2.3. sbsma 356mba ,, 50308 @dygab Igbobgd”

2009 byl 3omagdaemo 0gbs sbaema 306mbo 06808 Moyolb dgbabgd®, Mmdgmoacz nmgamalbbo-
69305 g3mm3ma J39y69dabs 09y LagMmedmEabm mMasbnbs(30gd0b dogM dgdydeggdmem Mgzm-
3960005(3090L. sbomds 3obmbds sdanbs LHMmosw sbamn Bybgdo, MHmIgmoa(y ©s3ogd0Mgdaemo
0ym ,bagdoMmzgmmado sMdo@Mmoyolb 394360L, bosMdoGmoygm Bomdmgdol, LosMdo@Mogm aowsby-
3980mgdab, s3Mgm3g, bogommzgmmb gomamgdl gofgom aodm@obamo bosMda@Mogm aswsbysg-
&omgdab (36mdabs s smbMymgdals bodombgbmo&“3 »OM30GMO70 PP gdsdmboos gsboboemmls
306005 01565LBEMAMBsDY odYsgdmmo 3gHdm baboosmal ol Jmbgdfngn ogs, Gm3mal 3mbgbco-
3905(3 3b3M993L dgydmnsc gMmIobgolb dmMab.” ,oMmdoGMmagal dgbobgd® sbomds 306mb3s 30wg3
DRO™ g5653@ 3030 Lodmgomodm dGb30b Bmbsbomgms MM 30EdmmMds, M3000mb soGRomb
065 35MGM Pmgdal o330 gbs 09y ab gmMIs, sG0dg 3Mdo@Mogal dgdzgmdom wagal go-
©56Y43980b Mmomdsobdy dgmabbdgdal ombggzal dgdmga mg0cmmbgzg 4obLabmzgMmb abs 3mb 3G 9@ o
530G Mog0, HMIgmbs(s 305bEmMdgb ogol gosabygg@ob.

sbomo 306mbalb Jomgdobsl, 306mbdmgdgmo got3zgmmoa 3mb(393@omMa dm@gMbs@on-
30b 60653y 08mAbEs. Lodsmmmadmogn §gdb030L MzombsbHboc Mbos sgMhnse badstimzg-
mmdo s dob LabmzMgdl gofmgm godm@sbomoa bosMdo@Mogm aosbyzg@omgdgdol Mgammoag-

GIPG3997 85 LEgPmEdmEMabm LosGda@Mogm gsbbammgals Babsdnfmmdgdo, (dgosgdaomn sbsmaba),
baobgMEonm badcHmdn, »d., 2008, 100.

3moms ., qEbm  43g9bol LoboBsFmmmm  aswsbyzg@nmgdgdabs o MEbmyGo bssMdoGmaygm
30056y39@&0mgdgdal smbfnmgds, bowa3g@@sznm 6s3Gmdan, md., 2009, 45.

badommggmmb 3obmba, ,oM30GMagal dgbobgd®, Babema 1, 3mbg@n II.
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dobmgals (30em-(39em39, @IM 30 dgmo 3obmbgdom 56 gHmnsba bs36mB3gdemm sg@&nm 3mbgl-
0g8900b Lo 3oomba. 50bodbymo 3GMdmgds, NRMm 3Mm3gbnsmM boboosmlb 38 oMgdws, 3oMy
d0b556LMdMgL. bogommzgmma s6Rg3560 Mbogozn@mgdymo og@&o0b domgdsdg dgohgms s sdnm
250D05MS 5H30GMog0lb begghmdn asbz0moM9dmo dmem B96wq6(30980." dogsmomabmgal, 1999
Byl 3390090930 3obbmM(30gm@s LosMdo@Mogm 30bmbdgdmmdal Mgxmmds. 8dsgg Bemal 1 83-
ol domdo dgzos 3obmbo ,oMmdoGMmagal dgbobgd®. 306mb3Mmgd@dg dmaddsgg gmdoboal do-
Bobo o6 ymgzams bEMmYMBomo FmMOIPmomgdgdol Redmysmndgds, domo dobsba aym, GmA 3o-
Bmbo ymegomoym ooz ms3mbymo o dmgbomo.? Mgammdsdng 339090030 oMLadmdos Mo
396mba: 00808 Moy0lb gbobgd® o ,LagMmedmmabm LosGdaGMogm aswsebyzg@omgdgdobs o
8901066393980L Bgbobgd®. sbomds 306mbB3s mEngg Fomgsbol Mgammomgdol begg@m dmasgs.”
3399000 00808 Mog0lb dgbobgd® 3obmbal dmJdgmgds 3M(39m@gds dzggmdo dndnbamg bost-
3@ Mogm gobbomgal 3Gm(39Ldg, Bombgoogem segal bagBmedmEabm 303306 9d0bs.*

»030@M370b Igbobgd® LogoMmzgmmb 3obmbas MbogozaMgdnmo od@ns, HmBemals dmJdg-
©935(3 3M(39©ydd Mmam 3 badsmmggmmdn, sbggg bodoMmggmmb gomamgdl gomgm godm@o-
Boem LooMdo@Magm aomabygzg@nmgdgddyg. o3 39bmbom gobobabmgMs sMda@Magol ©sdmyy3ngd-
mmdob s dob bogdnsbmdada Labsdommmmb hatrgzol Gomamada. dgdmmgdma ndbs badstmgg-
mmb Hgommdobogzol bEMmose sbamo 0bbE GG — 3MdoGMmsyolb dogH domgdama aswsbysg-
&omgdals (36mds s smbabMmmmgdmo dodzgge LobsdsMommb dngM. s3nm LosMdoGMagm ao-
oby39@0magds LobodsMommb 3MbGHMEL ©s993930000Ms @ 3ombgs — Nbrs aobsbmzng-
mmb 0] M5 LasMdoGMogm gosbyzg@omgdasdy 3mbGMmmma LabadsMoemad, dgozgoms gomb-
3000 — MMM © M BoMamgddn Nbos gobsbm@zngmmb gb?

3. bysMmdn@Mmagm 3303564398 0mgdab ,,6530mbsmmds”

(36mdamons, EM3 LosMdoGMoygm 396mMbB3gdmmmdals 3oHIMbads(z0s L33y doMomsods ©m-
31996835 qbOMb3gemym: 1. 1958 Bemals 3mb396(300 MsbmaEa LosGda@Magm gowsbysgdnmgdg-
30l (36mdabs o smbEMmgdal dgbobgd (bogy-omMzob 3mbggb30s), 2. 1976 Brolb UNCITRAL-0b
boaMdo@Mogm Bgbgdn, Bm3gmag badmmmme odgs 3. 1985 Brolb UNCITRAL-0b 8mgmae 3o-
bmbow, domnsb 83d0(z0M0 d0Dbom: 3oIMbabs(30030 IBIMdM@S LYY Bd(30mMbBamM®
Los®Bo@Eogm 3o6mBadl s 398dmm3mo Mo30bg3G 3930 8060849858y J98(3069806s.”

ImEgmaeo 396mbob 360d36gmmds dgmgebgdgmos, aobbs jmmmgdom dob 393wy, Moz ms-
bodgMmzgg 3mbLgLYLL Logsbo gobws LosMda@Mogm gss6y3z9@nmgdgdal 3MbGEmmMeals gsb-
b (309 gds 03 39960l LabadaMomnmmlb og Lowsz 3ol Lostdo@Mogm situs (3obbocngol sw-
30@0).6 3MbB MmOl 306303980, MHmmgdo(s ImEgma® 396mbdo Rsapm Bomdmawa bl gemmds-
m©0 dgoobbdgdol 6oBoeml LobyMggm domablbdy — LosMmdoGMagm gowsbyszg@nmgdol gobos-

Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 21.

Madsen F., Commercial Arbitration in Sweden, A commentary on the Arbitration Act (1999:116) and the Rules
of the Arbitration Institute of the Stokholm Chamber of Commerce; “Jure Forlag AB*, 1% ed., Stokholm, 2004,
40.

GIPG3999 8., LIYE@IMFabm LosGda@Mogm asbbommgal Babodncimdgda, (dgoofgdomo sbsmaba)
Lowabgfm@oznm bsdmdn, »d., 2008, 74.

Madsen F., Commercial Arbitration in Sweden, A commentary to the arbitration Act and the Rules of the
Arbitration Institute of the Stockholm Chamber of Commerce, 3 ed., New-York, 2007, 343.

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 132,
<http://papers.ssrn.com/sol3/papers.cfm?abstract id=1615333>.

Zeiler G., Steindl B., The New Austrian Arbitration Law 5 (2006). — 3m@gr@o 30bmbo dgomsmgl: “great
flattener [...]. However, not the entire world has been flattened.There are great plains as well as rocky
mountains. The plains exist where the Model Law has been introduced — steep mountains remain where it is not
the case.”
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mAmdobo s LHNmymPaml Jnmob." booGdoGMogm assbyzg@omgds 3ol bLadmemmm seba-
m9dsdmg go0l gof33gnem Ggb@L, Mm3gmoag dob gm@m3sma@ dgdmbagdal gyemabbdmdl. bos-
d0@Mogm aomaby3g@nmadol 309148985 o (36mdabs 8 sembmmgdedy MoMmab mgds, LEmG o go-
©56Yy39@0mgdolb 3mbBHmmEmal abgomn gmM8gdos, MmBgmbss ,oMdoGMmagal dgbabad® Lodetmsg-
mmb 3obmbo(y 00g5mnbbabgdl. 306mb3gdgmn go9439dsL 1d399gdogdl Lodstmggmmda godm-
&obo LosMdoGMagm gosbygg@nmgdsl, bmmm (36mdabs s sebEnmgdal ,@gb@ab® gogmes g&-
»bsnMoE gbgds Mmammz bodsMmggmmda, obg dob gaMamgdl gomgom asdm@eborn Lasfmdn@Magm
3500064398 0mgdgdl. dgbadsdabew, s (30emgdgmns a©anbmgl Mo ngmmobbdgds s docds.

MMagmO (3 1339 dMogmbgm 3sbbgbgm, 2010 brsdog 8mddgmn 396mba o6 0(36mdos Losk-
d0@Mogm a500006y39@0mgdgdol aggfMgbznszosl dsmoa babgmdbogm 3mmgbomagdal dobgogzoo.
bbgs gomemgdes 3 dbMng sbom 396mbdn ,,0Md0GMogolb dgbobgd®, HmMImolb gdmmgdgdo dgzGawe
sbemms bagMmedm@obm bGobosMBgdmsb. sbamma 39bmba o6 gobsobbgazqdl LogHmedmEabm o
DEbONE LosMdoGMogm asabyzg@omgdgdl, 3g@&n(s, ngn o6 0(36mdL 83 (3690500356 563 g,
2009 Bevob 306mb0, 3mb369&mmo by zombgdowsb go8mBenbsamy, 30k bsgL ,Ladommzgmmadn godm-
&obo LosMboBMogM aomabyzg@omgdgdl® sbaema badommmgdfngo 3o&9amG0obash: ,03 J39ybol
doggbgogzom, bowsz asdm@sobaema 0gbs LosMmdo@GMogm gosbygg@nmgds”. dgbedsdobo, ,oMdnE)-
Gognb dgbobgd® 306mba oMb 533mMdL @ 3bmyMo m9) LagMmadmMmobm Lbastdo@Maoym gsosbyzg@o-
mgd980b (3039 Bganmomgdady o (36mdobs s smbEMmadal bsgombgdl asbbmaswgdymaw
obgLbM0gqdb.

0bg ol Lodsmamadn basMmdn@Maogm aoobygg@nmgds 0:3mgds dos bosfmdaGMagm go-
6Yy39@0mgdoe o) ol godm@obomoas 0bgmobdo ob dob LabrzMgdl gomgo, dogmoed bostda@Ms-
gm 3900663930l Loggmdzgmdy, MHmBgmas bgbFngwgds nbgmabn@n bsdsmmoam. 3 @gGnbasno-
06 303m30bsMgmdL ob, M3 gowsebysg@omagds asdm@sborma nbgmalidn, sd0@MobEqdL dmEal,
M3Y00g9b 3 (39MM0 56 300l gogMm0sbgdmma badgnmb dmgemsdg ob Mgbowgb@o 3oMa, do-
0b(3 003mgds dows LasMmdoGMogm aoebygzg@nmgdaw. sbgsg, aswsbyzg@omgds, GmIgmaz nb-
amabl gofgo 0gbs godm@oebomn 5dn@Mab@qdl dmEnl, MHm3gmmagsb gem-gmo hggmmgdeing
om0l 0bgmobob Mgbowgb@n, sbg39 nmgmgds Jows gowsby3zg@nmagdom, Lastdo@Mogm dgmabbdg-
30b 06amabuno Lodstomom dmBgbmnggd0wsb 3odmdwnboms.?

Bmasmae ©)R0b0(3096006 s 353d0Mgd0m 5MLYdIMEL dmbabHGds, MM 3mba@onma Laboo
3000 35635628 gds Fobomgdo o6 sMab o sbgon (36938 Yymzmabdmad(33gmo 396 046985.° Lodsosrn-
3(3mbgmdadn o6 sMbgdmdos gMmnsba 5bM0 0dalb dgbsbgd, orm Mo badsb-m3zabgdgda Mbrs sbabos-
090©gb gEbenE LosMdogMagm aoebyszg@omagdsl, Mo oMol Bozombarrmma LosMdoGMogm ao-
6Yy39@0mgbdobasb dnbo godoxgbol 3G0@gmando. badmemmm %6330, basMmdo@Mogm gosbyzg@o-
mgdol Bom3mdmdal gobbobdmgMobmgal, gsdmogzggms ma 3o gmonda. oMggma 3Mmmigbays-
M0 360G gM09d0s, HM3mol Fabggomss LosMdoGMmagm aomsbyzg@omgdals ,bs¢30mboenmds “
030600985 03 badMmzgbm goMg3mb dobgoznm, MMIgmdy eYMEbmdomas(s asmsbyzg@omgds adbs
a53m@obaeo. Rggnmgdtog lex loci arbitri gobbodrgMogos 3Mm39@MGEMm bs3ombgdl. b
3am3agmdl 08530, HMI 885 09y 03 LobgmBBogmbawdn Lasmdo@Mogm aswsbysg@omagdals do-
310136905 bgds Lostdo@Mmagm asbbnmgada 3odmbaygbgdgmo badstmmmalb dnbgogzoom.

dgmg — Ggmndmmozema gmodgmomdn,’ Gmdgmobmgobs domogstns aowobyzg@omgdol
d0mgdol mm 3308, saoea. 53 3Mb39%(300L MbsbAsw, LosMdoGMogm aowabygg@nmgdal bo-
bgm3Bbogmbada 803Mcm36gdal Logombn gobabodmagFmads LosMda@Magm Lobsdsmommmb ggma-

! Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 133, <http://papers.-

ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

Lew J.D.M., The Recognition and Enforcement of Arbitration Awards in England, The International Lawyer,
Vol. 10, No. 3, 425-437, http://www jstor.org/stable/40705300, [11/05/2013].

} GIFGE999 3+, LdgPSTMGLM sEd0GMogn, 0d., 2012, 606.

Jofomm oMopoqm modgmednmsdn 8mbbgbogdmmoas, Mmam&3 LemaomdEgdstigmdal 3G0dg6n-
mdn“ ab. gmorgs om., 9bm J3g960lb LabedsMmmm goabyzg@omgdgdobs s Mbmn&a LosGda@Magm
3056y39@&0mgdgdal smbnmgds, boabgfM@som bsdGm3n, »d., 2009, 37.
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Mogomo dgdomgmdoom sbg) 3Mm39Lbal Ro@omgdob (ogob aobdbamggma GMm0dnbamal anvy-
oo 5a0mbadymygeo) segomom. bog-om® 3ol 3mbggbzns o6 dgo393L oM (396 ™ Fomnmy-
dm 3608 gc0db, Imegen@o 39bmbo 30 GgFoGmGogmmdol ;mgmGamm ,gommbmgosb”
9939d693s.' 30b3s go36(39m9ds3, 3GM(39RYMNmo 3H0GgMondal Jomanbsmobszns godmabgns.?

0993(39, babamdmogo 3gomeolb gs63s3mmdadn, GgMmo@mmMonmmdalb mgm@ool dndgzsm
LobgEdbogmgdl dmEabaz 5MbLYdMds sBMms bbgosabbgomds 0d bsnmbmseb dndsMmgdada, oy
mam® mbes ©oanbgl LosdoGmogm LabsdsMmmmlb sanmoa. gb mgmMos, 3Msd@oznmo
035mbdbEbom, YRcm bgmboyGgmo gedmmas @s bgm-bgmes ©s83300M©s bmgmomlb dobdd)o-
doma(3. 39M30600b BgaMszommds Mgbdmdmozeds(s, Gm3gmo oo bbol dsbdombg nym Lod-
mM396m 0gmMo0b 303g3560, 1996 Bemab LosMmda@GMmagm LadsGmmalb Mgxmm®mdnm dgzgoms cmo-
30b0 doamads s GgMo@mMonmmdolb 3mb(39%3(300 853330060, 530l dndgDda, Mmame (3 godzom,
bogBMddmMabm bagadmm sMdo@Mogolb dgbabgd gogmmb dm@gmy 396mbdn dpamdstgmdl, Mm-
dgmo( (3ombobo GgMoGmEmanmmdal ;mgm@asl gdystgds .0dwgbow, 08 LabgmdBogmgddags,
Mm3mgdoz LosMdoGMagm gos6Y3980mgdol 39m36nmgdsl bLadmgbm 3mbzgy (30l Jobgwo-
300 dbE bbb, dnnmglb Mo gogMmb dmeEgmu®m 396mbdy ogMdbgdmma bm@mds@nmmo 548 gdo,
03@mIs@ Mo dboto ool GgMoGmmoymmdol mJGMabsl. sjgoeb asdmdwnbsmyg, o3
M0 3mb3993(300L IMIbE993L Mol o353 SBMO @S 3oMad S GgMoGMMammmmdol MmgmEnal go-
dmygbgdoom mgbomgmdom mzgno dbstggdo gsbbabmaMog9b 30l o 3@ LasMmdoGMogm ao-
oby39@0magds Mmdgmady 3mbiMg@mm Lobgmdbogmbmsb dndsmmgdada zbmyMo oy bazom-
Bomao.’

5MbgdmdL babgm3bogmgdn, bowsg Mo (36585 — YEbmyEo s LagMmadmMabm LostMdo@Ma-
gm 3500569398 0mgdgdn, 9Mc8obgmnbagsb godoxbmmos. Moy 439469330, Rzgmma §gcdnbgdo — ,d0-
5 5 M3bMnH0 LosMdoGMagm ao56Y39@0mgdgdn“ bsgmadow nbdomgds s godmnygbgds badsm-
mgdMngo 398 9a3mMngdo — ,d00s s bogMmsdmmabm LosMdoGMagm aosby39@0mgdgda®. dzqo-
(3560530 LogMmadmmabm LosMdoGMmagm asabyzg@omgds babgdgs 35306, Mmegbas Logdg gobo-
boems LosMdoGMagm Lobsdastmmmad d390(396M00b B gMoGmEsdg s FbaMgmegsb gfm-gMmb 3sab(s
md30bo LagbmzgMgdgmo sanmo, ogMoponmo dobsdsmmo 86 Rzgmmgdcogo sanmbsdymagmo
33903960006 3MbBgEgFMo(300L GoMamgdl gotgom ogsb.

&9fM30b5d0lb mMbydg asbbbgsggds 0amdbmds Logmomsdmmabm bgmdgmmmgdgddacs. dogs-
moma, bogy-om 3ol 3Mmb396(309, BmamE3 535L dobo sbsbgmMadnEsb Bommawm 3bgosegm, sbgbea-
398L EbmnE LosMdoGMogm assby3zgBomgdgdmsb ws35330Mgdmm MMHMNgMHMdgdl, bmmm
UNICITRAL-0b 8m@gemafn 306mbo 36(39m@9ds bog@madmtmobm bastda@Maogm dgmobbdgdgddy.

396mbbg dm3dagg xaBIs Moym LogMobagmol 30bmb3gdmmdal dnamas ,LogMmedm-
obmmdob® 308 gmondal dodsmm, Mmdgmas mzgmal, MHm3 sMdoGMmagn LogMMEdMMabms, Mm(3o
LasFMdaGMagm gobboegs dggbgds LagMmedmEabm godmmdalb nb@gmabadlb. gb Bngmds momym-
goe 0gbs 08 Im@nz00, Mm3 ,0b@9MgLaL" SBLEGsJGMmo JoGgamtns dgbadmms gsdbsmoym od-
bmy@nmse mogobygsmon, dgbsdmms mMmogMmmasdmdmasbagn 0b@gMm3gMg@ ool bogsbo ad
bobgmdBogmgdal bobsdsmmemmgdabmgol, HBmAmgda(s 450b0oM930696 dmgmn® 396mbUL.*

BmasmaE, 3Mdo@magal bagMmsdmmobmm doRbggabomgal, dgbsdmgdgmos aodmygbgdeem od-
bob M0dgbndg 3M0&gModn, MmamM(s (3939 50gdeemo - 0bogoE SN 56 3MIdnbofgde-
M. 300390, Mmdgmocz B3gnmadmos domgdamoas J39y6933d0, 360l GgMoGmEama 3o gfo-
130, (53 amobbdmdl 0dsl, Mmd 39460l GgMoGmmanl gomgm asbbmM(s0gmgdamo LosMdo@)-

0b. bogy-om 3ol 3mbzab(300l Igbema V(1)(e), Bmogmafa 3obmbals dbema 1(2).

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration 2010, 133, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

3moas m., 9iEbo Jdggybob LobsdsGmmm aswsebygzg@nmgdgdobs ©s MEbmaGa LosGdodMogm goos-
By39@0mgdgdals sebmads, baabgBH@ozom bodcmdn, md., 2009, 42.

Sanders P., The Work of UNICITRAL on Arbitration and Conciliation, second expanded edition, 58. (308):
GIP(35999 -5 L3 IONOIMEabm sBB0GMagn, md., 2012, 610.
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Bogm Bomdmgds nogmgds LogMmedmmobme.' 3gmMg 3M0@gMomdo dmombmgl ©ogol d6930b,
bobosmal dg3mb3dgdsls, dgbodsdabow, sMda@Mago bogMmadmmabms, o bogdol nb@gMgbo bogm-
»3dmEabm gogmmdal ¢ 303306@9ds. d93aman 30 gMomdn oJ396@L 939093 3batgdyg, 396-
dmE 530 gdgmos oanbmgl dbsmnl dmgomadgmds 96 dMwdnga LosbmzMgdgmn sanemn
m3bmgmdn (party’s nationality or domicile abroad), Goms sGdo@Magn Rsomzgommlb LogMmedmEn-
bme. sbgzg, sMdoGMagal bLogMmedm@mabme 30Rbgz0lL gMm-gfmo bagndggmoas LadsGmama, Mm-
dgmo(g oMhgmmos basMmdoGMagm gobbomgabmgal. dsgsmomsm, LabadsGmmmgdo nbpmgmdn, do-
0hbg39b, M3 goobyzg@omyds, HmIgmoz godm@sborm 0gbs Ladmgomasmgom, dgbadmagdgmoas
Ronmgommb nbpmgmnl gowsbyzg@omgdsm, oy dbsmgms dgmebbdgdacm @ogol asbboemas wsgd-
39909356935 06mMgm0l LsoMd0GMHogm 59@0m owagboe bmmIgdl.?

ImEgmaeo 30bmbol 3oMggmo dmbmal dgbedg 3¢9bd@n g30m030bmdL Mdagd@mea (ogab
bogHMddm@obm babooma) s Lydogd@ndo (HEbmgmal dmgomsdgmdalb ob dnwdngn Lazbmgmg-
dgmo sanmob) 3G0@gMondgdol 3m3dabs(300l. gggastgdgs, Hmd dmmgmmmo 396mbab LobGgds
dmdbomo s 9839d@&nM0s ©30L LagMmsdmEmobm bobnsmalb gobbsbdmgmabmazal, sdsbmsb, ngn dg-
0(393L 3mmabon bmE3gdl, Hm3madoz M dM63gmymxzgb badsmmmab bdogd@gdal 3mbzmg-
&0 LobEgdobado 3938060l asbbadmzMol dgbodmgdemmdsl.® gmmdsmuMmon o Jggbgosgm,
LogHMEdM@0bm s dos sHd0GMS79d0, doMomosw, 35030k bgds ndom, Mm3 3oMggmo dgozoglb
bobgmdBoggmb LadmgMob 33gmal gemgdg6@L.*

09m9bow@, bogMmsdmMmabm bosMdoGMoygm aoebyzg@omagds gMmazse dmomgEn® (365050
339306935 bozombama® o 3bmy® LasMmdoGMmagm g6Yy39@0mgdgdl dmmab. ob gmmab-
bIMAL AHmamG (3 dosbobgm3bogmgdfngon, abg MEbmnGo gmgdgb@olb dmbsbomgmdab. (36mdabs
o dbENmgdal LEONdY LogMmadmMabm LosMdoGMmaogm aswobygzg@omgdgdol badsMomgd-
10350 gomdb3dMgds ndsgg babosmalb M3bmnE 548 qdcsb o6 60dbogl doo LEME ©gbszombaemoa-
Ba300b.

549006 g5dm3nbotyg, UNCITRAL-0ols dmpgemao 3obmbols ben3dgdols dobgogom godm@sbo-
™0 LdgMMTMEOLm LasMmdoGMmoygm aomabyszg@&nmgdadoz (36mdabs s smbEmnmgdosew dogsg-
3L 9d399gdoMgds. gb dmgmgbs Mogo b3gzoomab@gdol dogH Homymyom s MgaMgbimm bodo-
%00 3obEgds°%, 09 sMg BbmmmeE MEbmyMo LosMmdogMogm gosbyzg@omagdgdo LognGmgd-
636 (36mdobl, pmgbomgmdom LogMmsbagmol Ladmdsmsgm LadMmgbm 3mmgdbol 3g-6 Bsbamo
dmEgmaeo 306mbals bm®m3gdol dgbedsdobsw nmbmal, Hm3 bagmobagomal GgMmo@mEmosdy aodm-
&obomo bogMmdmMabm LosMdo@Mogm gosbyzg@nmgdgda (36mdab 3Gm 39Nl ogd399wg-
356mb, Mo0s 93 39406590 bodoGmmgdMogo gmgagdo aodmobzomb®.

bogoMomggmmb sbmds 306mb3s ,oMdnGMmagal dgbabgd® Moo mggs bosmdoGmogm aowaby-
3980930l g53m@Gobol sgomal ©s3mMB3MgEgdsDdy. Morma bszombos, bagaMms o9y oMs ,o6-
d0@Magal dgbobgd® 306mbab §gdLb@3do LogmmsdmEabm s @ bmnE bosMdoGMoygm gowsbysgdn-
m9393L dmGab gobbbgezgdolb ogodbomgds. Lygombol goegsmMdgdmm badstmmmgdfng Ggamo-
39683008 3g@bomom mgmMonmo ©sG30Mm 35 Joomm ©s, dgbadmms, sds@gdomn boMoryemgg-
b0 dggababs.

! Brazilian Arbitration Act of 1996, 34. sbggg, UK Arbitration Act of 1996, 2(1), 3.

Oil and Natural Gas Commission v. Western Co of North America, in Tweeddale A., Tweeddale K., Arbitration
of Commercial Disputes, 2007, 49.

Lew J., Mistelis L., Kréll S., Comparative International Commercial Arbitration, Kluwer Law International, 2003,
61.

Blackaby N., Partasides C., Redfern A.., Hunter M.., Redfern and Hunter on International Arbitration, 5t ed.,
2009, 8.

3moas m., 9iEbo Jdggybob LobsdsGmmm aswsebygzg@nmgdgdobs s MEbmaGa LosGdodMogm gows-
6439®0mgdgdab sl gds,boabg@@eom 653Gmaa, md., 2009 41.

dgo. Calavros, das UNCITRAL — Modellgesetz iiber die internationale Handelsschiedsgerichtsbarkeit, 1988,
173, (30806gdqgmas: gmomas ., «3bm d39960L Lobsdsmmm gosbyzg@omygdgdobs o ibmya
bosmdn@Moygm aomabyzg@ormgdgdab smbfmmads,baabyMmEoom badmmdo, md., 2009, 41.
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396mb3gdmnl doMmmgdye doamdsw 1bws dogohbomo ol goMgdmygds, Gm3 ngn ngb&n&
LadoMmEgdMog M¢ndl s6gLgdL MmamE(3 badommggmmadn, abg 3ol Gomamgdlb gofmgm g53mEsbo-
™0 LedMd0BMdgM g5056Y39@&nmgdgdal BndaMo (36mdabs s smbEMmMadal mzombsbGbom. s80m
0D0oMgdL Bogy-06 30l 3mbB3gb300L 3g-3 FnbEmal ©sBsbyLL, HMBral dabgog0m, 08 Lastda@Mogm
350006Y39@&0mgdoms (36mdabs s sebfmnmgdol d0dstm, Mm3gmgdobomgabs godmoygbgds 3mb-
396309, 56 dgndmgds 303mygbgdam 0dbglb s@bgdomow MBmm 3dndg 30Mmdgdo ob gHm Jomarmo
350bobagdo, 30006y BgLdYmns dows LosMdoGMmagm aomabyzg@omgdgdol (36mdobs s sw-
LEMEadobmgob. dsgamacmabomgal, 396s@alb MDgboglbds Labsdsmmmma asbdsm@s, Hm3 bom-omm-
30b 3mb396(300L 8g-3 Bmbmal GoMamgddn, sM(396Mm 396500L 3MM30b(300L 56 dgmdmos LogFmes-
dm@obm LosMdoGMogm aosbygg@&nmgdol (36mdobs s sebEMmgdabmgalb 0dsbgy dmgmggzonsbo
Mol m0do@nb ©sbgbgds, oMy dos LysMdo@Mogm gosbygg@nmgdol (36mdabs s smbv-
mgd0bmzgal sbgbgdamo Yoowgbo EHmAL madn@ns 3obswal dogmb @)360@)0@600%3.1

ymz9mo39 bgdmombndbymomsb godmdnbamyg, bojommggmmb 306mbdmgdmmdom, babgbyg
33543L bogommzgmmao s bodoMmggmmb gomamadl gofgo gedm@oebamo basmdoGmoygm ao-
©5by93980madol 3M0@gMomdgdo. 5bodbymn oymeygal dgmgasw LosMdo@Mogm aswsbysgdn-
mgdo Lbgoabbgs 0BLESL300L Lobsdsmmm 3mMbGEMmmal asbbbgeggdmmo 3g4s60D3550L mdoa-
93&°@ 0J393096-

4. LysMdnGMoygm 33369398 0mgdab gobsRngzMgds s goddgds
4.1. LysMmdoGMmagm a5036y3z9@0mgdab gobsRngzMmgdab s 33943980l sAba

Lobodsmmmmbawdn dodsfmmgalb YBmgds bodoMmnggmmb 3mblbEodyzonms s 5sd05bnb
QBmgdsms 93Mm3)mo 3mbggb(30000 goMob@afMgdymoa ghom-gMomn ¢360d369mmmzabgbo Mgmgds-
5.2 4y39msb dgdmos dmombmgmb dobo bogddal gobbomgs Lasdstormasbo s ow3gMdmgdgma be-
bodsMmmmb 30g@.% 53539 EGMU, 5HB0GMogob B0 o300 gobbomgs s gosbygg®s asdmeasb-
03L Labadsmmmmb dog 83039 ©35bg goabyszg@&nmgdal domgdsl. badmdsmegm badstommyd-
030 NM00gMmdalb doMomao 300303900006 godmdmnbaty, dbafMggdo mogem sbgbgb dom-
030l 30bnggdnmo umgdob dgdbrnogsl o ©s30L gsobdbormggm mMasbmo 0Mmkgz96 sMd0E-
o9b, LosMdoGMogm bomdmgdsaz Jomnsbow dbatgms 53@mMbm3nnEmdalb 3ab303L gyxdbgds.
»0M30@M370b dgbobgd® bogoMmzgmmb 3o6mbol 3-8 dnbmoal dabgozom ,LosGda@Mogm dgmsb-
63gds oMl dgmsebbdgds, HmMImams(z 3bofggdo obbdgdnsb, gobbsbomagmam go@abzgb oM-
30@Maglb yzgms 96 dmangfmo ©a3s, Mm3gmag Badmadgs b dgodmgds Batdmadgsl 8o dmealb
535 093 03 bobgmdg 3 nmgdm 56 bbgs LadommnmydMogo NYHNGHNMoEsb g53mdmnbatmg®. ngo a4)-
mobbdmdlb dbatgoms dogf aodmbo@mmo bgdol Logydzgmdy, agol sMbgdomaw gowsbyzg@ob
33398 96(300L 330G Mogobmzol asws3gdab. LEBmMgo 08 ggod@mmolb asdm, Gm3 ©sgalb Losm-
d0@Magm aobbomizobadn @od3939d56qds gobsdnmmdgdammoas dbsGgms dmEal LosMdo@Mogm
d9056b3780L 5MLgdMbom, ©d30L 3MdoGMagal dogMm asbbormgs o6 dgadmgds dohbgmma 0gbsl

dbotob 3mbLEG0G MMM YBRmMgdol - bodoMmnmnsbo LsbsdsMmmmb ygmgdals 33%Q‘3Q30Q.4

Supreme Court of Canada, 20 May 2010 (Yugraneft Corporation v. Rexx Management Corporation) Yearbook
Commercial Arbitration XXXV, 2010, 343- 345 (Canada no. 31) cit. Sanders P., ICCA’S Guide To The
Interpretation of the 1958 New York Convention: A Handbook For Judges, Published by the International
Council for Commercial Arbitration, Hague, 2011, 70, <www.arbitration-icca.org>.

LogoBmggmmb 3mbb@admzos, msego Il Igbma 42; s@s30560L Emadsms s dofomsm mozobmeg-
mgdomd ©d(330L g3m3nma 3mbzgb(zns, Iybema 6.

J8emsdzocmo ., bogoBmggmmb 3mbbE oGm0l 3mB96@oMgda (ssdnsbol doMomsmn Mmumgdgdo s
®030bRmgd9d0) 0 dmFns ., 33900008 ., 3ersdzocmo j., bdas 5., »d., 2005, 363.

2@0800b0b @mgdoms ggHm3gmo LobedoMmmmb 3Magd@oge: 1962 bgmb of s 3doymaynmms agM-
35bgmo 3obbogmgdmal Bmmbmgbs, bogdg gobabaems LabadsGmmmb s@edasbal YGmgdoms gzGm3ymmao
3M6396(300L 3g3-6 IbeEmol Bomomgdoom, danbgosgem 0dabs, Gm3 bgmdgzGymmagds dgnzegs Los-
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530L 5Md0GMognbomznl gows(39dnom LabsdaMomm 3oMao3L 0Mabrngznol sMbgdmm sogs-
9,' 330 gb 96 603bo3L LosMdoGMagm asbboegal LBmMow Bomdsmmgzsdo babsdstmmml Hmemal
LM PoymRab.? 030Gyl Jgbobgd® Lodomggmmlb 396mbol 89-6 daqbrmols dgmeg 34bJ@0b
036635 ,,odz90gm0s 83 3obmbom gomzgamobBnbgdmm Ladsmmmgdmog NMM0gMNMbgdda babe-
doommb Hondg boboor RoMgzs, aoMes 08 393mbzg3960Ls, MmEgLL(5 gL ©3 Jobmbom doMEadnM sl
35m35mnbbbgdmman.

396mb0o 306306 gocm35mabbobgdmmon, Labsdsmmmb Ratgzal Bomgmo dogsmomas om-
6036ym0 3obmbal 42-g dnbmo, Hm3gmoz Imegenmo 3obmbols 34-9 dbmol dgbedsdabag, dbsmgl
odmg3L Losmdo@Mogm go00by39@0mgdal aobahngMgdal dgbadmgdmmdal s 3obmbom dybEew go-
Bgoemo baggdgmagdal oMbgdmdolb dgdmbggzsedn, Labsdsmommmb smdmmzogh LosdoGFagm ao-
6y3980mmgdob 301439800 Ma3mgdedmbomgdoo.

9600 36603, 5Md0@Mognl dmagema nwgs 3gmdsmgmdl ndsdn, Mm3 dbatggda bgmdgzmmy-
3007 066373056 o dmF0l bomImMImdamo oz 3obbsbamggma© gowab(3gb 3gbady dbamgl — of-
do@Mogl, o3 3o 00300006 50 gdL Labgm3Bogmb Lob@gdsda s@bgdaym Labodstmemm gsbboen-
393Ls s 3Bm(390MgdL.2 Agmmg dbng, nMMorom MG Mbsdn, Dmasmn 3Mob303930b dobgco-
300, babadaMmmmdn aosbygg@nmgdal gobohngmgds ammabbdmadl goebyzg@omgdol 3obmbagmg-
30b o abadnmgdmmdal dgdmbdgdsls, babgmdBogml ds@gMasmndo s badMmzgbm 3obmb3gd-
mmdob Jobgz00. 88 RBo@mMMgdal gomzamobbnbgdom, Rbogds Jombzs, o bascdoGMmagm gsbboen-
30L 9303 gL badeb LobsdsMmmmbadn 3ndsmmzabgsb msegol snwgds, @az0lb LEMsxgn, 9539484-
0 o @M™MI0 b 3mmadom gobgmoama 3Mm3gbo boMB8momaqbl, Ma@ma 13393l 306mb3gdmmds bo-
SMB0GMdgM 3500006Yy398 0 gdol Lobadsmommmda gobohogfmgdal dgbadmagdmmdalb? Mo ngmabbdgds
a3boRngM g0l (3698590 s Mo Laboo gMggs LobsdsMomm bgmobnamgds 1339 aodm@sbaemn bos-
do@Mogm gooby3qdnmgdolb gmM3sme s dobssmbmdmag dbatgdn?

ImEgea@o 306mbal 34-g gbemal 3oMggmo 30680 (3ombobom asbbsdmaMagh, HmMI Lost-
do@Mogm 350000y3980rgdol bobodstmmmadn gobohagfgds dgbadmgdgmas domeme dnbo govddg-
30l dmobmgbol dgbobgd dmsdamdemmdal dg8sbal 4boo. 53 ML Lobadsmommb o6 593L MBmgds
0Ly gemb basMdoGMogm asbbnmagal bogsbmsb s 393306 gdmm Bod@mMdMng 4o 5dmgdgddy, 56 dg-
@dmns 39(335mmb 5630 Mol gooby39@nmgds 36 4o8ma@ebmb sbomo assbyzg@nmgds .t dgbo-
35d0bog, (30embabas, MM LosMdo@Magm aomabyzg@nmagdal aobahogMgdals 0bLE GG 56 dgo(3o3L
»3oboRNgMgdab” (3698000 dm(zmem — 306mMbogMgdabs s oLEdYMgdYmmdal d9dmbIgdals gemgdqb-
&0, 93gbsm o6 Batdmama bl gobaRngmgdsl 8nbn 3emsabogm@o gogqdno ©s dbmmmme s domemm
aobbdmdl aoabyzg@omgdal gomddgdals dgbodmadmmdal, 306mb3gdmmdom bbBow asb-
LobE3EMEO Bobs30MmMdgd0l s6bgdmdol Jgdmbgggzeda®.

oG Gogm dgoobbdgdol. Lobeds@ommad gsb3s6@s, MmI LosMda@Mogm gobbomgs s LosMdoGMogm
9015663730l ogdsdg gomEgdmoa 565306 o6 56nb. gbsedsdabaw, Lastda@Mmagm dgmabbdgdol ws-
©9b0bal  LabgmdBogm  LobodoMmmmgdals  3m3398qboal  godmGoibgam  oMagol wgmgds  of
0bongds dobo 6gdol Lobnbssmdmgame. (Distler W., Private Schiedsgerichtbarkeit und Verfassung, Eine
rechtsvergleichende Untersuchung zum deutschen und englischen Recht, Frankfurt am Main, 2000, 90-91. —
(300 gENm0: (39735509 3-, LogPDEBMBNLM sMdaGMoyn, d., 2012, 63).

2. Suovaniemi vs. Finland Logd89bg 1999 Bgmb Bommoams o6 dgadmgds o6bgdmdwgl gdg0, Hm3
50080060l @mgdoms ggem3mma 3mbggb30ol 3g-6 nbmal Msbsbdow Labedsfmemm gobbnmgsaby
Lo ggoon byGgomom otnlb mgds 36nb(303d0 @obedggdas. 83039 ML, sLgmn o o6 Ybos ngbgl
aobbogmamo, BmamE(3 yggmes 08 gmgdsdg sdbmmnEna Mool mdds, HmBgmbas 00gomalbabgdl
qb dgbemn. sbgomn Mool mdds dgadmgds, Gmise gb ,obsdzgde® dgodmgds adbgb doRbgmema.
3063390 YBmgdgdmeb dodsGmgdado gl dgadmgds obLod3gd0 agmb o6 bbgs wgmgdqdosb
80856 gdado o6 (3 nymb abadggdn, ASA Bulletin, Volume 23, No 1, Kluwer Law International, 2005, 214.
Wallgren C., ADR and Business, ICC Publication No. 963, 2006, 30.

GIP(35999 3+, L3 IONTMEabm sB30GMagn, md., 2012, 231.

Heuman L., Abitration Law of Sweden: Practice and Procedure, Juris Publishing, Inc, 2003, 1.

GI3999 8-, L gAMImEabm sMdn@Magn, md., 2012, 23.

d9b0dgbs: LosMdo@Mogm aswsbyzg@omadob 3094390l bagmdgmgdo DabEow gdmbgggs Losk-
0@ Gogm aomabygzg@nmgdals (36mdsbs s s@mbENmgdady Mool mddal Logndgmgdl s macmmgyemao
domgoba gobbagmmma 046gds dg3am3 mseggdda.

R W N R
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dmEgmamo 3obmbal Abasgbow, ,oMmdo@Magol dgbobgd® Lodstmggmmb 3obmbo nmgamabbo-
6gdL dbmemme gomsbyzg@nmagdal 3094390l dgbadmgdmmdsb. Jofoymo 306mbdgdmmds o6 gsb-
LabEgMazL (39mm3g Mgammnmgdslb asmsbyzg@nmadal domamaw (56mdab, sbmamadal s 5.3. ab-
LEGNEGIOLMZ0bL. 3sBLb3e39d0m Fz9gmnbash, Lass Losda@Mogm aswsbyzg@nmagdal domo-
M 3030xbMmns LosMdoGMogm gomabyzg@nmagdal gomJdgdobasb. dosm gobbbgsggdymo boggyd-
3930 5930 5 bbgaobbgs LodoMormgdng dgwgamsb 5ok s 383306 gdmmo.'

mam(z 900b0d6s, bagommggmmb 2009 Benol 19 0360bab 306mboa ,0Mdo@ Mool dgbobgd®, dg-
LdFobMBSdns LagMMadmEnbm 3MIgH(s0mmn sMmdoGMagalb dgbabgd UNICITRAL-0b dmmgma 3o-
bmbmab. 93gbs, MmmanzmEns, MM 5Md0G Mozl dqbobgd Lodotmggmmb 306mbal 42-9 o 43-9
dmbemgddo gobgMomo LosMdoGMoygm aoobyzg@omgdal asbohogmgdabs s gomddgdal oMb s be-
Bdgmado g3mbgzgge dmegmMo 396mbalb 34-g bl d0bss@bL. 835bmsb, ,oMmdn@Magol dgbo-
69d“ 396mbal dgbadadnbo, (33mamgdgda dgznms Logommzgmmb badmdsmasgm Ladmmzgbm gm-
©34bdo, 396dm, 2009 Brob 19 0360LL 93 3mEgdLL og3s@s 393300 3M0ds 3oMn ,Lobodsm-
omb d3mbobomgmds bosfmdoGMagm gobbamgabs s LosGdnGMmagm asmobygzg@omgdalb smbfmv-
mgd5d0”. Lodmgomagm Ladmmzgbm 3mEgdLob dgbadsdnbo bm@3gdom 3obbabdrgMyymoas babadsm-
ommb (Gmgméy doMggmo 0bb@obsnol, sbggg Losdgmasznm s bogobaom LobsdsMomemmgdals)
Rmad33mbomadgdo basdoGMmogm Bom8mgdabmab s 303306 gdmm bsz0mbgddyg, Modgs ©gdo-
Mo J399mo goboydMgdo.

4.2. LysMB0GMIgm 3503693980 mgdab 3594d580b 3Gm (390
4.2.1 LobsdsMmormmb 33399630

»O30GMd70L dgbobgd® badommggmml 396mbal 39-9 3bemal dg-4 364E0b Mobobow, sé-
d0@Magal 09 godm@ebommo gomabyszg@nmgds domado dgwmal 8obo godmEebol dm3g6Enwab.
0993(39, 500G gdal dogm Lodmemm ©s IbaMmgmomgol Logommgdnmm LosGdn@Magm aswsby-
3980 930L 303mBobs ,0330L EILILEYMN® K9 30093 3 3L, Fgbadadabo bogndgmgdals oG-
bgdmBdob g3mbggzedn, Bbomgl® o3l MRgds Bmobmgmb, 93 gowsbyzgdnmgdol sembGmmgdsdy
@G0l 0435 96 ol gor439ds, »03 J3gyb0b 3m339&9bE M0 MMasbmb ngH, Hmdgmmdoy 56 HmI-
™ol bodommmomss 3odm@obom 0gbs gb goobyzg@omads.

»OM30GMO70b dgbobgd® LogoMmggmmb 396mbal 42-9 dnbmol 3oMggmo 396480 gobbode-
36030 LobodosMommmb Ma3mgdsdmbomgdol (spbobndbogns, HMB oo gommgdamgdob)?, gssmJdmb
bogoMmggmmdo godm@obomo LasMmdnGMmagm gosbygzg@nmgds. 53539 3obmbol dgmeg bl
30M39mo 396480b dabgmzom, smbadbmmo MRmgdsdmbomgds dgmal Lasdgmesom Labodsm-
b 3m339896(30080,° 53qbs, Lostdn@Mogm aosby39@0mgdal 33930l asbbgoomdoby
NBmgds3mbom MmEMaobmgdl mdamobobs s Jygomsonbol bosdgmosgom babsdsMmmmgdo Bocdm-
5039b90.

Mmoo 3obmbob mabobdsow (34-9 8bemals | 399648)0n), LosMda@Mogm aswebyszg@nmgdals
35boRN3Mds Labadsmmmmdn dqbadmgdgmoas dbmmme dobo gonddgdal dgbobgd dmedgmdrmm-

dgow. Madsen F., Commercial Arbitration in Sweden, A commentary on the Arbitration Act, 1999, 116. and the Rules
of Arbitration Institute of the Stockholm Chamber of Commerce, Stockholm, 2004, 237, 238, 251, 244,
(30G0MENE0: (396(33509 3-, LagPmsdmEbm sMdo@Magn, 359m3(398rmds ,dgMnwnsbn®, md., 2012, 626.
3056y39@0mgdal gomddgds dgbsdmms mombmazmb dbmeme dbamgd. 3gbedg 3o6gdo, HmMImgdas o6
8mbabnmgmdgb Lostda@fogm asbbamgada ggf 30dsmaggb o3 Ladwmamgdsl. ab. Setting Aside an Arbitral
Award (with a reference of recent judgments of the Italian Court of Cassation); Italian Court of cassation, section I, 28-
05-2003 n8545, <http://www.arbitration-icca.org/media/0/12571318617080/bernini_setting_aside.pdf>.

3 New York Convention 1958, article V (1)(e).

Sead. Paulsson J., May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 1998.
dgo. badmgamasgm LadGmzgbm 3megdbo, 8mbema 356'% B« 439396780.
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30b 3g@obol 3 boo. sbobadbagas, Gm3 306mbo ademggs Ibmeme FnedamImmdol @s 56 Lom-
Rgmob Bofmoanbol dgbadmgdemmdsl, Mo(3 3ng30603693L, Hm3 53 dgdmbggzeda baddg o6 dgadmg-
35 33dmbgb Bagmmadmog LoboMRgmm Bom3mgdobmeb." s0bndbymo 306036905, 1997 Benols 396 -
dm 300G Moyob dgbobgd 3o6mbobasb asbbbgeggdom, gomgamabbobgdymmos mglb 8mddgm 3o-
bmb3gdmmdada(s. ,oMdoGMogol dgbobgd® LojoMmggmmb 3obmboo aobbsdmgGmmo bagnd-
3000 LOMBNGMOIM 35056Yy39@nmgdals goboRngfagds brgds Losdgmaiom babsdsMmmmdn bo-
Bog@ob dg@060l g oo o gsbboemgs 943939do6gds 3sbbsgnmmgdnm Bomdmagdsl.?

LobodaMomb 3m339@&qb300L Gomamaddy LaydMabal, boobGgMmgbms a9M3sbyma ZPO-b
1062(2) 3bals ©56565L0, HmImolb abgogomsy agMdsbonl babadsMmmmgdl sdzo 3m3I3g@qb-
(300 350994dmb a50056y39@0mgds 35daboz 3o, MHmss ab o6 ofal godm@obamo agfMdsbosdn. 3
dgdombggzed0 3mB8398gb(300 93Ysmgds dm3sbmbyg dbscal dmmdngo LazbmgMgdgmo sanmoal 56
JmBgd0b saombsdymaugmb.? 8bgogl 3odmbszmabgdl Lodstmggmml 306mbo ,omhdodMoygal Jg-
Lobgd“ o6 dga(303L, 0b 9M»3603369mmM3bs© 3obLbadMgMagL bodsMmggmmadn godm@sboma bosm-
d0@Magm aomsobyzg@omagdol gom439d0b dgbodmgdmmdsb.

4.2.2. @Amab modogo

Mmob dmymg Imbs3zgmdo dbomabmgal badmmmm Jgmgaol oamds Logmmsdm@abm
3M39M 300 530G Mgl gMm-gMmo sgdomn dsbsbnsmgdgma 60dsbos. 3g304Mmdm, 308m3,
dbomal Bngm LasMdoGMogm aomsebyzg@omadol gomddgdol dmmbmgbs sz0mgdmem ©Mmdo
dgdrEmmo 3Mm(39b0s. o) 3boMg oagbor gomal 3o¢dgzgdL, dob gMmdggs aobohogmgdal ws,
dgbodadoba, babadsmmmmlb dngfM aomsebygzg@omgdal aoddgdals dgbadmagdmmds. gobolngfg-
30l 3000l g6y ymzgmmzol 0Bygds asbbodmgGmma mdogd@ncno dmdgb@nwsb, dsgsmomar,
Mmam&n(z 3M0b gosby39@nmgdal dbamobogal Radamgdal @Gm. 3o0s badymsmme dgfmygmdl 28
@006 (3608569080) 943b 039901 (Robgda).* Fmmgmao 3obmbo ©s BagomBomno 396mb-
30098mmdgdal 3Mogmgbmds bLoms(z 34godns, aoebyzg@omgdolb asbshogmgdal bodmgnsba 3o-
©0m, HM3mob ©g65(5 08ygds Ibocrggdabogol gosbyzg@omgdol Rsdomgdolb mn©sb.”

bogoMomggmmb 30bmbocg obgLgdL goboRogMgdol gomsl. Lasdgmazom LabadsMoeml dbo-
93 Lohogomo LosMdoGMogm gowsbygzg@nmgdal ao9Jdgdol Immbmgboo nbos Bommanbmb
Ibomgmomgzal asobysg@omgdol Rsdomgdowsb 90 mal as63s3mmd0d0.b mogals dbag, Lobo-
doBonmm 35mEgdamos LohogaMo gobobommb s g98mo@ebmb gosbyzg@omads gsb(3bowgdal
Bomdmgdadn domgdosb 30 pmol 3oada. 3oL Rmgds ozl dgohgmmlb gosbyzg@omagdol aogd-
3930L aobboemgs, oGs ¢dg@ gL 3obbagdal BoM3mgdado domgdnsb 30 @MNL 3oom, Moms of-

d0@Maglb 8ng(39L LodMomgds, gobssbrmmlb gobbomags, asebyzg@omgdal go9439dal bogmdgmal
s8mbogbzmgma.”

! GIFG5999 -, LdgEEdMELm sEdaGMogn, md., 2012, 623.

bogoBmggmmb bgbsgbo Labsdstommmb 2012 Bemal 25 L@ g3dcab aomsbygzg@nmgds boddgdg Nesb-
1246-1175-2012.

“If the place of arbitration in the cases referred to in subsection 1, no. 2, first alternative, nos. 3 and 4 is not in
Germany, competence lies with the Higher Regional Court) where the party opposing the application has his
place of business or place of habitual residence, or where assets of that party or the property in dispute or
affected by the measure is located, failing which the Berlin Higher Regional Court (Kammergericht) shall be
competent.”

N Chinese Arbitration Law, 59, <http://eguides.cmslegal.com/pdf/arbitration_volume I/CMS%20GtA_Vol%20I -
CHINA.pdf>.

ob. dmeEgmafio 356mba, 34(3). bbgowabbgs bogambarm@o Ladstmama aobbbgeggdmm Imdgb@l gob-
Lod@gFggb gowol abal ©sbsbynbow, dog., 0bamaldn sbgmew 3oRbgymans dmemm bgmdmBgmals
©0og304boGgdals EH™.

6 bogoBmggmmb 306mba s6d0@Mogab dqbobad, 42(2).

bogdoBmggmmb bsdmomagm LadGmzgbm mogdbo, 356%.
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4.3. bysMmdoGMmagm a50356y3z9@nmgdab 35994398a0b g56baemgab dgqa0

Mmgme (3 903603690, dgbadadabo bogmdzmgdal s®Lgdmdal dgdmbggzeda, dbamab baRog-
&0l bogndggmdy, ao1ddgdsb 9d399mgdomgds badstmzgmmadn godm@obamo Lostda@Mmagm ao-
693G 0mgde.

Bmgdn ImbadGgdom, 3m3398gb@&Ma bobsdsmmm, Gmdgmdn(z Absmg Imocmbmgl bost-
d0@Magm a500563980mgdol gongdgdsl, dgbodmms dogogl bbgowabbgs asw@sbygg@omgdsdwy:
3551 43mb LasMmdnGMagm goabyszg@nmgds, oo md3zsob aosbyzg@omadol asgddgdsdy s do-
mado @o@m3mb 0go, 305m43mb gosby3980mgds dnmnsbsm o6 bobammdmng, b dgohgmmb go-
oby39@0mgdol 359943960L gobbomas ©s 6gds aMmmb smdaGMmgdL nommb dmdgdo, MHmAmg-
d0(3 903mxbzMob gosbyzg@amgdol go943gdol Logyydzmadl.

350564398 0mgdol go143935bg 960b 743 60dbogl, Hm3 5mbadbym aoobyzg@omadsl,
03 439456530, Mm3gmado(z ao9Jd53930L dgbobgd Immbmgbs o6 ©s3dsymaamEs, o6 Mbos dg994-
36ob 3MmMdmgds smbEmmgdol g@&o3dg. sbgzg,obgmo gosbyzg@omgdol smbEmmgdal 39Mb3gd-
&035 bbgo bodsMmomgdmog LogMzgdo 0dMEYds, oY) ol g3o9ddgdady Moo mgzs Imegendo
39bmbob o@oboongznolb ddmbg d3zgybol LobodsMmmma, 30bsnsb bog-om@ ol 3mbzgbsns go-

©5693980madob (36mdobo o smbMmadabg Mool 0@gbBM Logmdzmgdl s6gbgdL. sdwgbsc,
09) 30056y39@0mgds ao1Jdgdel o6 ©s9d393gdems dmEgmyma 396mbals dgbodsdabo Jzgybol
dos badsMomom, g0 M0 dmb (36mdawo s sebEmMgdsn Nbos ngmb Lbgs J3gysbodags.

0993(39, yucombomgdos d930ga0 Bog@mmMo: aomg89d0L gobboemgabsls Lobsdsmomm go-
5b6Y39@0mgdslb 033mg3L s abamaogl dobo dzg9ybol LadsMommoal 3Mb30393dg LoyHEbmdom,
dogommo, bagstm Bgbfngmob d0ds(mgdadn, 85806 Gm3s 3bm 39460l babedstoemm Gm-
39mdag Mbs (56mb gb aoebyzg@omads dgbodmms gyMbmdmogl bEmmosw bbgs bEeboom-
&9qdb. 807bsw, dgbadmgdgmos gfmo d39960lb Ladsmmmoabomgol dobomgda, 3gmEMobogal doymg-
390 9, dgbododabow, (36mdaby Mool mgdal bagndggmo sdmAbogl. 3gbaw, LosMdo@Mogm
350056943980 gdal go485d5bg o, 33040md 83@mBoG Mo dob 6gdalbdng® Lbgs Lobgmdbo-
3™30 (36md0b goMsbG0sb o6 ndmgao.’

3505694398 0mgdol go48980b dqbobgd dbamol bLohagMob s 3dsymenmgdal dgdmbzgzedo,
bosdgmazom babadosMmmmlb godmogdglb gosbyzg@omgds LostdoGMagm gosbyzg@omgdal go-
1939800 dgbobgd.

3505694398 0mgdol go048980b d930am3, bmEmBomn® gomamgdsdo mMo  dofMomawo bo-
300bo ©agds mab BgbMmngdn, doMzgmo: gosbyszg@nmgdal gomddgds ,omoagbb® Labodsm-
ommb 3obbgsmdal baddgdg 0y sMdo@Mogl sdmgglb gmmyg ,dobLL” goebygn@mb dbamggdl
dm@ab oMbgdYmo o307 s dgmeg — Mo sMab gosbyzg@mgdol gom4dgdolb 3mbiGg@&ema dg-
0930 o M5 360d369mmmds 543b 309143 gdsb J39460b gotgm, bbgs J3946930L 0yMaboong308da?

LoaMdo@Mogm aomobygzg@omgdalb gomddgds bodmMAmdl @amgdab: ammabbdmdl o oo
3514899, bogdob 333 3Md0GMgdobomzal sdEMNMBadslL, my) Bomn Bobos s8mabyMs 8530k, MHm-
(39 353mM0@dbgb 30Mg9mo go0s6y39@nmgds?

doamds, MM sMdo@Mgdol NRmgdsdmbomgds dmogmmgds aosbyzg@omgdsdg bgmadm-
Bgfolb dm3gb@nsb, M8rgb0dy 3Msd@nimm 3MmMdmadsl Bosmdmamdl, Lobgmmmdm: dMagsmo
939460L bozombaenm@o 356mb3gdmmdom gomzamabbabgdmmos, Hm3 sMdo@Mqdds dgbadmmas
ex officio 56 LobodoBNEML oz dnc gddMaLbMMMb gowsbygzg@nmgdsda sbgdeymon dg(3mag-
30 96 goobgmb Job 3Mb3GgG M sb3gd@gdlL. oy sGd0BE9d0 0dbgdasb functus officio® aswoby-

d960d3bs: 3094890 mmo aosbyzg@omadab smbEmmgdal bsgomba gobbomammoas bGsGnab 7.2 magdo.
“Having fulfilled the function, discharged the office, or accomplished the purpose, and therefore of no further
force or authority. Applied to an officer whose term has expired, and who has consequently no further official
authority; and also to an instrument, power, agency, etc. which has fulfilled the purpose of its creation, and is
therefore of no further virtue or effect”, The Law Dictionary Featuring Black's Law Dictionary Free Online Legal
Dictionary 2™ ed., <http://thelawdictionary.org/functus-officio/#ixzz2XuMY AoRv>.
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3980930l 353mBobolb d93ama, oo 56 gdbgdoc aoebyzg@omygdada, boblbgbgdo dgbbmemgdg-
30l dg@obal ymads. ,0MdoGMagalb dgbobgd® Lodsmggmmlb 306mbab 41-9 dgbea dgbademg-
39l beob LoysGdodMmagm aosbyzg@omgdol dgbBmmgdsbs o 358 gdomn bastmdoGMogm ao-
©5by93980madol domgdsl o) Ibamgms 3gmsebbdgdom Lbgs Med o6 oMol gomgamabbobgdyma.
sbgomo ab@gMggb300L ©33900L dmsgamo 30bsbo LosGdaGMagm aosobyzg@omagdol go94dgdals
360396300 @5 3GM(39@NG Y0 9BIIGVGM30b HbG Y63 gEymeBss.”

BmgogMmo 439460l gHmzgbymo 306mb3gdemmdom, sMdn@Msgl 543L Jbmmme gMon ,,(3000°
353m0@obmb 3osbygzg@omgds. o9y gb gosbyzg@nmgds 3om]dgdsl sg4393gdsMs, nmMmabrondsos
©035b7 35005000b LobFoHNMU bgmdn.? s35Lmsb, BmangMon d39ybol Ladsmmmon asmddgdol sbg-
00 390980 50 3mbrgalb, 3noModom, Loddg M3eb YEMNbLYdS 5BBG ML, M9y gosbygzg@omgdol go-
199960L boggydggmn o6 s@ab LosMdo@Mogm dgoebbdgdal domnmmds. 53sb bommaw doymomgdl,
dogamoma, bgMdgmob s bmmgse@nab LosMdoGMmagm badsGmamo s gMmaEgMon 353mbsmabo 53
LOGYS(3000006 50l 3530b, MM (35 LosMBaGMoym Bgmobbdgdsdn Rsdmmagmamns sMdoGMmms Labgmg-
30, sLgo 398mbz93580 3ovJ39ds 5d66g3L Logdgb Labsdsmammdn.?

393060 ZPO-b msbobdow, go9d89d0b dggan — LosMdoGMmagm aobbomagol dgmEg Mowmb-
ol oBygdol 608603L.% 56M30GM9d0bmz0l boddol w306 ©edMMBgdsl NDGHNEzgmymal sbgsg o3-
Lol ZPO-b 611(5) dgbemn, ornd(3o, 53dmMAL, HMI ,a5056939@0madal god8qdals 3Mm(3gEYEs
353gbsl o6 bbbl LosMdn@Mogm aosbyzg@nmadal nmGowanem domaby. 017 bosMdoGMmagm go-
6y3980mgds gfmbs o 03539 Logabbg mMxge 0dbs gomddgdmemon, babedstmmm, dbsmals Imob-
3600 baggdzgmby, a0dmo(3bogdL LoasMdoGMmagm dgmobbdgdols demomsoMmammom o3 g0l bo-
256006 3o mgdom.

bogoMmggmmb 3obmbo ,0Mdo@Magal dgbobgd® ndl smbadbym Lo ombmseb ws3ogdotgdom,
Jdgbodadaba, Mmoo agmhgds 3ombgs goebyzg@nmgdol gomddgds ,omaagbb® Lobedsmommmlb asob-
bgomdal bygdgDg o9y 3MB0GMOYL 5dmgaLb dgmMg ,dobLL” goebygzo@mb dbamggdl dmmals sMbgdyy-
™m0 0535, baggdggmb 8m3mgdamo o6 Mbos 0gmb dmbsDEMgds, MM bydmambodbmmn J39969dab
3baogbag, badoMmggmmb 306mb3mgdemmdadsy dmabgbngmb smbadbmma Lsznmba, Homs megosb
530(30M JoMmEBIM0 S M0 MHNasdmIMa(3bogo 3ModGogs.

(3 9996905 Logombl o9y G 560l 3osbygzg@omgdol gomddgdal 3mbiGHg@mmo dgmgan ©
o 360d36gmmmds 543b 3099939050 J39460b gomgom, bbgs J3996930b anEabrond(z0edn, asbbarmm od-
698 398am38 ™330, 309193 9demn aomaby39@nmgdal sebEmmgdal by ocbmsb dodsmmgdsado.

4.4. 354393ab d5bobgd LabsdsEammb a336y3z5@nmgdab gobsRngzmgds

Bdmgon Joamdom, bodsMmggmmb Lodmgomadm LadMmzgbm 3mmgdbolb 391-g 3mbenals
30639mo0 bsbomo nmgomabbobgdl Losdgmaznm LobodsGmnmmb gosbyzg@omagdol gobohogmg-
3oL bogobazom bohogmoom dbsmggdolb s ©s3my30gdgma bobsGhgmm dmmbmgbom dgbadg 3o-

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010 149, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

Netherlands Code of Civil Procedure, 1067, “Unless the parties have agreed otherwise, as soon as a decision
which has reversed the award has become final, the jurisdiction of the court shall revive®, <http://www.dutch-
civillaw.convlegislation/civilprocedure044.htm>.

Serbian Law on Arbitration, 63, <http://www.lexadin.nl/wlg/legis/nofr/eur/Ixweser.htm#Arbitration Law>.
Croatian Law on Arbitration, 37, <http://www.vsrh.ht/CustomPages/Static/HRV/Files/Legislation Law-Arbit-
ration-RC.pdf>.

39635600b ZPO, 1059(5), <http://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html>.

23L@Moalb ZPO, 611(5). “The setting aside of the arbitral award does not affect the validity of the underlying
arbitration agreement. Where an arbitral award on the same subject-matter has been finally set aside twice and if
a further arbitral award regarding that subject-matter is to be set aside, the court shall, upon request of a party,
concurrently declare the arbitration agreement to be invalid with respect to that subject-matter”, <http://arbit-
ration-austria.at/dokumente/Official CommentAustrianArbitrationAct2006.pdf>.
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9500 dogH. LanbBgMgbmes 3M(39mEgds M) 3 50bndbymo bm@mds bosMdoGMogm gowsbysgdn-
mgdal 30914390l dgbobgd Losdgmazom bobadsMommmb gosbyzg@omgdgddg s sbadzgdos oy
065 domn gobohngmgds.

5b0dbnmmsb ©s39330698000 LonbGgMmagbms Ybgboglbn Lobodsmmmmmlb gob63sMGgds gfMom-
96 bdg39dg. gobboboemggm dgdmbzgzada dbamgd, bsgabagom LohogGam dmbobmgs d3L ,&. J-
ob® 8d033mddgmn 3gMdm smdo@magnlb 2008 Bemal 26 Ly g3dMob gosbyzg@omagdol gomddg-
30l dgbobgd, Jnmsabol bosdgmazom Lobsdsmommb badmdsmsgm bogdgms doma@al 2012 bl
13 0360b0b go©sby3g@nmgdals gomddgds. bagobogom Lobodsmmma asbdam@os, MHmd basdgme-
300 LobodsBnEmmb gL assbyzg@omgds Ladmmmms s ngo 396 gobogds bsgabagom bobedsm-
omb dbggemmdob bogsbo. ,oMd0@Magol dgbobgd® bsomomggmmb 306mbab 3g-6 Fnbral dgmeg
boBomnl dobgogom, omdggdgmoas 3obmbom gomzgsemabbobgdmm LbadsMommgdfag NEmogHonm-
39830 LobadaMommb Ms0dg babom Remggs, aomms 03 dgdmbzgzqgdabs, MHmmgbss gb 98 39bmbom
3060306 G0l g3m35mabBabgdmma. sbagmmanm@o dabssmbobes badmdsmsgm Ladmmzgbm gm-
©9dbol 356" dubmol 89-2 6oBomacs, GmMAmalb Mobobdswsy oMd0GMOgMob o o3d0Mgdumm
LogdggdL Lobodsmmmm asbobomaglh dbmeme ,8MdoGMoygalb dgbobgd® LojoMmgzggmmb 396mbom
30Ms306 gomgamabbobgdym dgdmbgzgzgddo. ombadbymowsb aodmdmabsamyg, Labadstmmem
dmgmgdamos dgbadmgdmmdal 69d0b3ngfn Lobom, omboss bLogabagom Bgboom, goboboemmb bg-
dmom domomngdamo 30@9a3mE0nb bogddggda o gb ZoMEad0M o6 oMol gsmzamabbnbgdammoa domo-
0930 bn@3s@ommo 398 gdom. dofmmamos, badmjomsgm badMmigbm 3mogdbolb 391-9 dub-
mob 30Mgzgmo 63Boemon 0mgamabbnbgdl bosdgmszom Labadsmmmmb goobygzg@omgdal gobokng-
90506 Logobagom bahngMom dbatggdol s sdmy30gdgmo Labamhgmm dmmbmgbom dgbedy
306930b 80gM, Fogmad Mbrs 500b0dbmb, HmB gl bmmMds godmoaygbgds dbmmmmm s JbmEme bo-
baeRgemm Bad8mgdals Bgboo gobboemmmao baddgqdol ndsmm. dm393mm dgdmbggzsda 3o Laddg
33593L g56Ls 3O gd e BoM3mgdobmab, HmImal JoMgammomgdgmo ben@dgda basdgmagom bo-
bodaMommb dogf godm@obommon gosbyzg@mgdol gobshngmgdol dgbodmgdmmdsdy domnmy-
3oL LagFome o6 dgn(303L. dgadmgds asdmzga@obmm sl 3gbs, MM 3o6mbdwmgdgmoa dbaszbo zo-
&9amc0ob bogdg98d0 Logobsgom Lobodommmmb  Romgzol ovydzgdmon 300B6g3L.! Jgbodsdo-
Lo, LosMmdnGMmagm aosbyzg@omadal go9d3gdal dgbobgd basdgmazom Lobodsmmmmmb aowsby-
3980935 LadmEmms s goboRngMgdalb o6 g4393gdstgds.

5. basMmdnGMagm 330364358 0mgdal 36mdabs s sbsbAHnmgdmaw dogd(3g30L
36bo 3 3Mm(390YMS

5.1. basMdoGMogm g5056y43980mgdal (36mdab s sbEymgdal
bdmad0 Esbsbadmgds s bmM3sGayma Mgaymamgds

bobodamomm o9y basMdoGMmaygm Batdmgdsel Mmam(z dows, sbggg Logmmasdm@abm dob-
d@odom, dbmmme ghmo dobsobo dgadmgds 3Jmbrogl — badmmmme aosbyzn@mb dbstgms dm-
0L BomImdmdoemn ©ags, dbatgmomgol dgbobmyymadmon bogomeadygmm gssbyzg@omgdol
353m@obol g boo. dsmmgal 3mbzGg@mmo badsmmmgdfngn oy g3mbmadnnda dgogao dbmmme
33398 96@ M0 MmMasb6mb dog aodm@obamo aosbygzg@nmgdal sembMmgdal dgdwga dgndemg-
3o d0a9L, dgbedadabs, aomebyzg@omagdol smbEmmagds asbbsgnmcgdyma 8603369mmdal
3gmby 3Om(39@nEes, HmImab ao6gdgis sDML 3oMasgl Mmam dbstgms, sbgzg ©a30L aob-
dbomggmo mMas6mgdol domobbdggs ogol smbgdomow gowsbyzg@obamgal.

LogHMddmMobm sMdo@Mogol Mmmalb gobMmEnbs s dmdbomo, g539J&Mo Logdosbmdal

DbON639mbagmeye, x9M 30093 39m3g Lamgmbalb 50-006 bemgddo onbym sf@ona 3033560

bogoBmggmmb «Dgbogbo LobodsGmmmb 2012 brob 25 bLgd@qddmab gowsbyzg@omagds baddgdg sb-
1246-1175-2012.
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LooMdo@Mogm gosbyzg@omagdol (36mdabs @s smbEmnmgdal mbogazamgdamoa bab@gdaol dgd¢y-
d53960bog0b. 5bndbyyma, (36mdabs s sebGYYmMadol bsgombal Mganmomgdsbmab ©s3o3dnfg-
o 900860 bGObEsMEB 0L oagbsl nbobsgwms 3nbbs.

d99390, a59Mm056989ma gMgdal mMasbndsz00lb (dg8amaddn: gogem) gaowoo 1958
Byl 6oy 0 330 snm @bm d399bol LosmdaGMmagm goebyzg@omgdgdol (36mdabs s o-
LENmgdal dgbobgd 3mbzgb(z0s, MMIgmo(g bogMmsdmMabm bogogfm omdn@Mmagdn, doRbgymas
DEbMYM0 LasdoGMogm aoby39@nmgdgdolb (36mdol o sebEmgdal gMm-gfm 13bndgbyg-
mm3bgLb baggmdggmee s M8y NMmngmomdgdal dmbgbmoaqgdol ,(396@Momym Lodom-
093z 06LEGHM368 L BoMmdmaagbl.

bogommggmm, 1994 Bemob 31 5330L@mL, 3gmgows Bovy-0m 3ol 3mb3q6(300L%, a3 356
dMogoma Bemol gobdogmmdsadn dgbadadabn sbobgs ggf 33mgs sMda@Magol dgbabgd Jggybals 3o-
bmb3gdemmdada. 53sb (3boYmMBL b god@a(s, Hm3 2009 Brmsdog 396 dmbgmbos Logmsdmea-
b LasMdoGmogm gosbyzg@omgdgdal Hgammomgds. Hmams 1339 5036036gm, LadoFmgg-
mmb 3obmbdgdemmds dgdmagsmamgdmes 3gmdm sMmda@Magol dgbabgd Ladstrmggmml 1997
Bob 3obmbom, Hm3gmog Loghomm o6 gbgdmes LagMmedmEmabm LosMdo@Mogm gobboemgal,
sbgomo gobboemgal dgogasm domgdnmo gsbyzg@omgdal sembMmgdsbs s Lbgs 360d36gmm3sb
bo3mbgdL.? Joormem omoom moBgMognModo LomdMmdEE96 smbodbmma 306mbal bofmga-
bgddg o LOgLgdom Lo ENdboE 3sdmm 358166 FMLBEGESL Sbomo, ImwgmyMo 306mbals
39L53530b0 LasBBdnGHogM Mgamms30930L Bowgdol oy(30mgdemmdob Jgbobgd.*

»O30GMO70L dgLobgd® Ladofmggmmb 30bmbol, MHmame (3 dmegmymo 396mbab dnbgogom
dggdboemo bemMdsGoggma 5@l gMm-gfom bmgsznsl, LbmMgo, (36mdol s smbmnmgdal ©obzg-
Bomo s LogMmedmEmabm Lo 3obmbdadmm 548 gdmsb dgbadadabn Mgammamgdal dgdmEsbs Bam-
dmoagbl. @mbndbmmaon 306mbals 44-9 8bemn g6, 03 d39960b Bombgmegem, bowss 3odm@s-
Boem 0g6s LosMmdo@Magm gosbyzg@omgds, ngo dgbobEnmgdmaw bogommgdgmms s bobsdsm-
omdo bgMommmdomo 308gm3mmdal Bammagbol dgdmbgzgzedn ©bos smbnmogl, g o6 o6 -
LydMAL 8ol (36mMdaLY s dLEYMadadg Yool ™ol Logydzmada. LojsGmnggmmdo gsdm@s-
Boem g50056y39@0mg353msb 0539330609800, (36mdabs s srbabEmmgdmaw d0d(3939dg Bmg-
353mbogn babsdsmmme nmgmgds Losdgmaznm LobsdsMommgda, bmmm LojoMmmggmmb gom-
amgdl gomgom godm@obom ao0sby3980mgdgdmab ws3ogdomgdom — badommggmmb ¢bgbogbo
LoboadsGmenm.

5.2. 35056y39@0mqdab (36mdabs s sbAnmgdal sAba

09900 M0dgMe@MMmdn sMdn@GMmagal gosby3zg@nmgdal (36mdsb aobdsm@ogz96, Mm-
am@ 3 bobadaMmommb ab@n@b, Mm3 gb aoebygzg@&omgds badmemms s bogemogdemmms dbo-
9900bomgab. 330b dgdmd dbatggdl MBmgds gMmdgzem ndogg agob bagsbdy bgmobms do-
doMmmb 30l gobdbomggm mMasbmb, res judicata-b 3Gab(3030.

bodommol mgmmool Bmgowo 3M0b3039300006 35dmB0bsc°, LobgmdBogmlb 306mbgdals
dmd390090s, dgdmomoas 83 39460l agmadeganmo babdmgmgdom, dgbsedsedabsw, 3M(39m@gds
03 GgmmBmEnadg, HmIgmoacz dabo, Mmames J39460b bLyggMgbad @b Gomamaddos dmd399-

1

gmorgs (m., b, 43ggbal LobsdoBmmm  aomsobyzg@nmgdgdabs o EbmyGo LosMdoGFogm
3056y39@&0mgdgdal smbinmgds, boabgM@som bsdcman, md., 2009, 28.

LogoBmggmmb  3oMmsedgb@ob  mamaqbomgds ,qEbmgmab  LosGdo@Mogm gowsbyzg@omgdsms
(36mdabs s sebEnmgdal dgbobgd LagMmedmEabm 3mbggb300Lmsb BngfMmgdal momdadby”, »d., 3
ogdggoman, 1994, <codex.net2007>.

GIPGE99T 8-, LIYA@TMFalbm LosGdo@Mogm asbbomgol Bobodnfmdgda, (dgosfgdomoa sbamabn)
Lowabgfm@oznm badmmdn, »d., 2008, 90.

%088560dy 0., LagBMedmEabm 3mIgH 309 3GdoGMayn (3EMdmg35da s 3gMb3gddn3zs) 3EmMuqbme
By@od sbgmgonsbalb bbmgbobawdn 8odmgboma 3Mgdmman, »d., 2004, 80, 81.

° 6735 3., bodaGomal mgmEns, md., 2004, 147.
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mo. b39Mg6089&0 LdgMMedMENbm YMmngMmmdgdol 3mbEgdLb@3dn, Rzgnmgdmng, anmab-
bIMEL LobgmIbogmb NFEgdsl gobsbmMzogmmb 1bgbsgbo bgmoabygmagds (Supreme power) dob
&9H0GmE0sdy.!

09m9bow, LagdoMmmggmmdn godm@obamo LosMdo@Mogm aosbyzg@omadol (36mdsbmsb ©s-
39390619800, 5M530m36M0 B0bsomBogamds o6 smbgdmal. Labgmdbogm msegal bLyggMabamo veg-
mgdsdmbomgdal gomamgddo, Ggeo@mmonmmdolb 3M0b030b (3300 SbmM(309mgdl 3obmb-
30095mmd0o gomzgamnbbobgdym @mgdsdmbomgdsl s Lobsdsmommm bgmabygmgdal d9d39-
mdom dbgbl LysMmdoGMmagm gosbyzg@omgdol mgan@ndszasl. gobgobommao Mo bgds wsbm
939460L LasMdoGFoygm gosbyzg@omgdol (36mdal dgdmbggzseda.
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3960 B0bosmboms s 4obLbgsg93mmo Mmoo babosmwgds.

Mg 3obmbo s bog-0m@ 30b 3mbg9b(30s, dgbodsdoba, ,oMdoGMagol dgbobgd® be-
Jonggmmb 306mbo(s, LosGdnGMogm ass6y3zg@nmgdal gongdgdslb s (36mdabs s sebfymg-
35bg 90l 07430l baggndgmgdlb mM ganxsw ymaygb.

306390 xaydo Rsdmmgmomons ol bogydzmada, Mmzs dbomglb gbodgds gomddqdol/xs-
0L 04300 bogndzgmdg Jomomgdabs s dobo 3@ 3o(3900L GzoMmn 564y, Rsdmmgmoama 3oMmdgdo
Lobodamomm gobboegabsls dbggmmdol bogsbo begds Jbmmm o dbatyg, GmAeals babss-
3009353 399MEobaos LosMdoGoygm gowsbyszg@nmgds, 3ndsmmagh LafmRgmoo s 3@ 30390l
Mm3..." . 93 @MML LobdsMMEM NBmgdadmbomos oMo ozl aoebyzg@omgdal go9d8qdady
ob 3mMababmb (36mds s sbfmmads, 09y s3sM(3bgdmo dbofmyg 396 sbgbl docmomgdyma bs-
39zl bomobome obodymgdsl s Bog@mdMogo goMgdmgdom dob 3B Jo(39050.

39mMg xamBdn dgdagamo Logydzmagdol domomgds s 3odmzgmggs bobsdsMommb goem-
©9dmgdol Bomdmowaqbl (ex officio).? omRgbomo mo 316480l ©obdmbaznolb 393mB3gdals
39mEgdmmgdsl bojoMmgzggmmb Labsdsmmmmb dJogH ssbEB NG JdL dgdmgan BOHSD: ,,...LoLsTsM-
M a50aqbl, MmJ... .

bogoMomzgmmb 396mba(z ,oMdoGMayalb dgbabgd™ MmamE(3 basmdogMmagm asmebysg@omg-
d0b 3091439dab, abg (36mdobs s smbEmNmgdsDy Yool mgdabomgal, 0gb@nE Ladsmmegdfng
boggdgmgdlb obgbgdl. Labodommmm sbgbl ao@sbyzg@omgdal (36mdal s sbMmMmgdsl, oy
06 5MbgdmdL oMol 430l Laggmdggmo. sbggg, 99398L goebyzg@omagdsl dgbedsdabo bagnd-
3ol 5®bgdmdal dgdmbgggedn. s3wgbow, ,oMdo@Magal dgbabgd® bodeMmazgmmb 306mbals 45-9
Inbmob, dmegmymo 306mbob 36-5 dnbmoabs s bogy-0mE 3oL 3mb3gb00b 3g-5 Fnbmal Jgbodos-
dabow, ,dbatglb dgodmgds Mofn gorgdzolb gosbyzg@amgdol (36mdsobs s sebmmmagdsbg®, bmem
dmeEgmfo 3obmbals 34-g 3qbmabs ©s ,0Mdo@Mogal dgbobgd® Lojomggmmb 3obmbal 42-9
Inbmgdals msbobdow, ,LosMmdaGMagm gosbyszg@nmgds dgbodmms aomddgb® 306mboom 3nMos-
306 a0m35mabBnbgdmmo bLoggmdzmgdol sGLgdmdalob.?

! GIFG5999 -, LagEEdMELm sEdnGMogn, md., 2012, 624.

2 Sanders P., ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For Judges,
Published by the International Council for Commercial Arbitration, 2011, 79-80, <www.arbitration-icca.org>.
Van den Berg A. J., New York Convention of 1958: Refusals of Enforcement, ICC International Court of
Arbitration Bulletin — Vol. 18/No. 2 — 2007, 2.

LobodsBmnmmb  ©abgMgEoob sMbgdmdal gsbboemgsl ®egmBmds dgdmam8o magzn, gsd8qdaemo
LooMdo@fogm go@abygg@nmgdal smbEnmgdol dgbadmadmmdol obodggdmds/scaladzgdmdal
Jomda.
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bgdmombadbymo bmMmdgdom ©oagbomos LasMmdaGMagm aowsbygzg@nmgdal gomddgdobs
5 (36mdabs o sbEMmadadg Mofalb mddob gMmazemmazaba bagmdgmgda, o3d(39, aswsbysg-
&omgdalb 309943gds o (56mdobe o sebEMmgdedy Mool ®gds mz0bmdMngom aobbbgsegmgds
96®356900b356, 06LEG NG (30MBIMYMo© s sIaIMo LadsMmmmgdfngn dggagdalb mzgambsb-
obom, oDy yMomgds 3sdsbgzomes 606s3gdomg maggdda.

»0M30@Mo70Lb dgbobgd® Logommzgmmb 3obmba Ly 8 Logmdzgmb a(3bmdl, a3, msegal
dbMog, go9mmb bogy-omE 30b 3Mmb3gb(300L YdMmgdgdowab, 39Mdme dg-5 s dmEgeMa 3obm-
bob 34-9 o 36-9 3bmgdnsb 3o8m3abamgmdl. bogy-ome 3ol 3mbggbzns dbmemmem 7 gotgdmg-
3oL dbobgmgdL, JoMormmo bm@mds bogy-om 3ol 3mbggb00l V dqbmals gMoo 4393464@0b dobo-
S@LL (1, ,0%) Mm@ (30m39 J39396d&o0 3odmymab. (,0MdoGMogolb dgbobgd® 30bmbal 45.1 ,5.0% o

»9.8%). 3m 390 303mzobommo mocmmgmmo boggmdggmo.'
6.2. 359943935 3 Y360 IbsMab nbazns§anzom

LoaMdo@Mogm aomobygzg@omgdalb gomd85d0b s bogeMmzgmmado godm@ebomn Lastdod)-
Fogm 350569439@0mgdals (36mdabs @s sbMmadadg Mocal m7gdal dgbobgd Bomdmgdabal bosdg-
md(30m, beagnm, LogoMmggmmb gomamagdl gofmgm godm@ebomo gosbyzg@omgdol (36mdobs o
S bEMmM9dalb @AM, xDgbogLo babsdsMmmmgda, Bbsfab dogH Bomd8mmagboemn 8@ 30(39dmmgdg-
30b boggmdggmdy vaq696 353930 4o693mgdgdal sMbgdmdal bs joobl:

6.2.1 by3MdoGMmdym Jgn5bbIqdab AbsMmab JIgEnybsmmds

Bogg-omM 3ol 3mbggbz00lb V(1)(s) 3bemals, JoMorgm 396mbdn, m bobamaw oymeaal dgbo-
b9d 9339 30LONIMYo. Bogy-0mE 3ol 3Mbg9b300 53mMb3MYEJOL, BM3 JdgMMbaotmds, 53 dgdmbgg-
3590, aob0bodmgMmgds 03 LodsGmmmolb dobgognm, HmMBgmbsz 8baMmggdds msegem LosMmdn@Mogm
dg05b6b375ds a9y d393gdemgl.

bogoMomggmmb badmdsmadm 3megdbol 3g-12 3nbema Jdgonbomosbmdol (369dsL gobbode-
36030 d99936006M50: ,B30b0gHM0 3oMab HbsGn, Mmoz30b0 bgdams s ImJdggdoo bmma Im3e-
mmdoom dgodobmb s gobsbm3ngmmb badmjomsdm mamgdqdo s dmgemgmdgdn” J8gmbotn-
obmds Badmadmds bmmmBrmmzsbqdal (03603580 Brab sbs 3b) Jombgzabmebagg. sbgsg, J8gw-
boM0sbo nmgmgds 30, Mm3gmoaz 0dmMbabgdl m3Madg@o beab sbszolb dombgzedwyg. bmem,
d300 bemadog sbsgal s@abEMEBEmmgaba (3(30Mgbmmzgsabn) oMol Jdgmmbatm. J3gnbotmeu
300Rbg3s sbg3g 300, MmBgmas F3oLaLEMBAL 86 Lyymom v3503YymErmdal godm LabsdsGmmmb
309 sbgomo 0gbgds smasmgdama. 3 3oMab MRmadgdl sbm309emgdL dobo 306mbBagfn bocdm-
aagbgo (3g9M39)-

J890656056mdal gbrogs ©ondggds IbmmmE 39bmbam gomgamabbobgdym dgdmbgg-
39030. 05913390905 §31909)65M05bmMd0l dgbmMw3s goMog gdom.

6.2.2 bLooMdoGMmdygm JgnsbbIgds dsmnma 3b dysmas3sMmaymns

(45-9 3gbemab | 3964§ab ,,5.3“ §393964§n)

LooMdo@Mogm dgmabbdgdol 306mbogMgds ©anbogds 03 Ladsmmmoal dobgwgnoc, Mm3ge-
bog 00 Abaggd3s 39800900 gl. sbgma sMhg360L sGsMLYdMdal dgdmbggzsada aodmoaygby-
ds lex arbitri (lex fori). s¢badbyyema 6ol Bogy-om 3ol 3mbggb300Lbgmmo gmMIMmamgds dg3-

Bom-om@30b 3mbggbz00m V(1)(e) momagboma Logmdzgma, .09 LosEdoGMogm gosbyzg@omads
39914395 mns... , o6 360l gomgamabbobgdema dmegmno 3obmbal 34-g9 Jgbemda. dob gobgabomagm
d99am3 mo3dn, aomd89d0bs ©d (36mdobs s SEbLENMAdsdy Mofal ®ddal YHmngBMIadstmgdals

3M6894L&do.
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©9absnMo@ gmgMb: ,...(36mds o6 Imbrgds... o9)... gb dgmebbdgds LadsMmmgdmngn domal oM-
3gmbgs 03 396mbom, MHmMIgmba(y Bbamggdds gb dgmebbdgds sy dzgdmgdamgl, bmmm sbgomanl do-
0009800 565Mbgdmdob d53mbgg3edn, 03 J39ybals 306mbom, bLowas (s gosbysg@nmgds donmgl.”

09) o6 3Mbgdmdl onFoonmo domal ddmbg LasMdoGmoym dgmsebbdgds, stoxggmo dgnd-
mgds g03m3nbomgmdogl 3abgsb — ex nihilo nihilfit. d53mbB3gdabs gomg LabdmyMgda o6 sl Bo-
0o ©d Rsdmyomodgdamo. mmanznma, ,bsdsMmmgdfngn domab sGdmbs® (bm@mdal ggm®d«n-
m0M7gd0Esb g5dmdnbofy, domnmmds b domows joMmammon g4odm(3bogds) Bomagl, dmoegh
»O@3MLYdMBILY s 03 LoGMo(305L, Bm (30 Jg0dbbdgds oM dmgaglh LosGda@Mmagm gobbamgol dgd-
0b393590 ,3bs6 90" obobgmadmm b NG 56 Moo oM.

5b0dbnym Laggdzgmb 3og@ 03930 bdoMow 9yMbmdnsb. ¢dmegmagl dgd8mbggzeda dbamy,
30850050, o3MdL, HM3 bosMdoGMoygm dgmobbdgds o6 smbgdmadl, 306s0sb 3mbggbzal 11(2)
Inbmoo bogomeEgdymm, LasMdoGMmagm dgmabbdgdals sgdal BgMammdocmn GgmMds o6 aym
(370 ©o 5.9.2

9L Loggdzgmo GBOM63gmYMBL MebsGMEMBSL, domabbl ,3m33589b(300L 3M339@q6(30-
sb06™, BMBmoms(3 sdM30mns LsoMmdadMogm &Maodmbomo. ,3m339896(300b 3m339@96(300L"
Y39madg dmmbasdodbymo g3oMmns309(3 (bgae@oyma 3m3d3g@ b0l 3m33989b(300) o dbmemme
50 FnM353L GM0dybomb Yamagdoo nymb oyyMobrndzool gsbdsbmmzngmagdgmo doMggmo soaon-
™0.* §F0dMbamgdl ,Lodmmmm bogygs” 3onb3 o6 gogdom, ob ymggmomgal Lobsdsmmmgdals
39036093530 04698.° Imegmn@o 3obmbals 39-16 3mbmal Abgsgbo, ,oMHdadMagolb dqbobgd”
bogoMomggmmb 3obmbal 3g-16(1) 8mbemaz gobbodbemagFogh MmB sMda@Mago Mgmgdsdmbooas do-
00mb oagbomgds magabo 3m33g@&abznnlb dgbobgd, LosMdaGMmagm dgmabbdgdol sMLydmdal
09) bs3gommdol @oagbol homgmoam. s3sbmsb, sdsogg Igbmalb 3g-5 3¢bJ@nb dobgogom oy
330G Mdg0 55089bL, MM 3ol Jgbodsedabo 3m83g@gbz0s ogd3l, Bbomgqdl dgmdmoaso gl ao-
©5b6y93980mgds 30 ol 3900530 gosbaRogmmb Lobsdsmommmaa. Labodsmnmmb gowsbyszgdnmgds
5bndbym Logombdy Lodmemms ©s o6 gobohogMmgds, 5.0 o) GMEdYbomo sEdomdE go-
56yY39@L Logombl s 30dm@oblb o gbomgdslb dobo oyMaboogsool dgbobgd s gobsgmdmdl
360 (39LL, Bm3gemag bLadmmmm LosGdoGMogm aomobygzg@&omgdom ELGYYMEYLS, SLgmo ©s©a -
Boemgdob gobaRng@gdol dgdama, Labadsmmmmb 3m@ gbznnGsm bggs@nn®n gosbyszgdnmgds
bodmmmme a50569439&L 0gMabong00b bszombl. s3wgbsw, ,»,08 0dgnsm dgdmbggssda, Bmzs ao-
oby39@0magds 3m339Egb(300L MOMdsDY Mdo@Magol BngM dnomgds agol sMbgdomsm gowseby-
3989Lmb gHma, 3530b LabadsMommmadn 3mad3g@gb00b bogombals gobboegs dgadmads Lasm-
d0@Magm aoobyzg@nmadolb gomdd9d0b bs30cmbob @oygbgdom o6 o3 gowsobygzg@nmgdal (36mdabe

s 50bEYmadabol.

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 137, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract id=1615333>.

: Sanders P, ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For Judges,
Published by the International Council for Commercial Arbitration, 2011, 87.

©ob3Mnmadoo ab. 3935909 3., LagP@EdmBNbm sMmda@Moyn, md., 2012, 545.

Gaillard E., The Negative Effect of Competence-Competence; Mealey’s International Arbitration Report, 2002,
27.

German ZPO, 1032(2), “a party may request an early ruling on “admissibility” of the dispute from the courts.
This covers jurisdictional issues as well, including the issue of the validity of the arbitration agreement. Kréll S.,
Kraft P., Ten Years of UNCITRAL Model Law in Germany, 1 World Arbitration and Mediation Review, 2008,
439, 453.

6 GIFG3999 8-, bLdgEBMMEbm sEdnGMogn, 0d., 2012, 545.
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6.2.3 Due Process — 3bstg 56 aym x96m3630 nbgm@mdamgdyma 5G30§Mab
©5603360bL 56 LysMdnGMmoygm gsbbaemgal Jgbsbgd 56 bbgs LadsGom dadgbgdals

35dm 396 dnomm ImbsBamgmds bosMdoGmagm gsbbaemgsda

(45-9 3gbemab | 3964&ab ,,0.5“ J393964§n)

bodaMomnabo LabadasMommb gmgds, Lodsommoasbo gosbyzg@omgdol 3o 3mmbgwos.
boymggmomom 5@0aMgdmmos badsMmmosbo babodsMmmmb, dgbsdadobaw, dbamabogol Labe-
doonmm asbbomazal 3mbdgbol vbEHNbggmymazol ngmgds. Joohbgzs, Gm3 83 ©gdMmgdoo gom-
35m0LB0bgdmmo Fmmbmzbol oMmmgzgzs Lobgdgs 35d0b, MmEgbsg 5MLYdMIL FndgdmdMogo 3o3-
doto sbgo badMmgbm batzgdLs s LosMdoGMmoygm aoabyszg@nmgdsl ImEal s MHmgs dbomgl
bbgogzefon o6 d9gdmm mo30L0 NBmgdgdal s(330." LeoMdo@Mogm asbbomgal bomagl, 690b-
dng dgdobgzgzado gbos dog3gb 3Gm(39b3n 3mMbBIBamgmMdalb s Lo gMomama 3mbaznol godmbog)-
30b Ladggomgds.

Bogg-0mM 3oL 3mb3gb(300L sbsmmgoyMa baggmdggmo dgdmgabsntom gmgmb: ,dbsmg, HmI-
mob Bobosmdagas oMol domadymo asmsabygzg@omgds, o6 aym ggMmazbom 0bgm®mdnmgdamo
56308 Mal 56033600 ob LosMdoGMmaygm gomhgzol Mmomdsdy, ob Lbgs Jodgbam 396 dgdemm mago-
Lo obbBso-g56356M 8 gdal Botmoagbs™ (V(1)(3)).

53 bogoMbmab dodsMmmgdom, dmsgamas dbomal Lomsbawm Bgboo gogmmbammgdol ¢ bE6-
39myma3s, Gm3gmog bes dggbadsdgdmegl lex fori-nm owagbom dmmbmgbgdl. bdnmow dbg-
™05 Bb®n 360dgbgmmds gobbodmgmm EgMdnbobs “due process™ (ability to present a case, fair hea-
ring, etc.). 3ogMs3 baggmdgmgdo Lowagm oM sMab, bamsbswm babom gogmmbomadsbmseb ghmaw,
3b3M7ggd0bmzgalb goMabGoMmgdymo ¢bos nymb, msbsdstma Im3yMmds (equal treatment) s doo 4)b-
©9 3§mbgm Jgbsdmgdmmds BotdmoBabmb Lo gmmomo otamndgb@gda.?

6.2.4 on@moboongd(0s @335%)

dbomal 0bo(30080300, LosMdoGMogm gosbyzg@0mgdol (36mdabs s sebENmMgdsdy dbs-
9L dgadmgds oMo godzob ob ao¢Jdwmglb gosbyzg@amgds, o9y gosbygzg@nmgds aodm@sbo-
mo0d g0l dgbobgd, Mm3gmoa o6 aym gomgamabbobgdymoa LosMdoGmoygm gmebbdgdom, o6
96935 bagombl, HmIgmo Lomegds bosmdoGMmogm dgmabbdgdal gomamadl. LosMdodMogm
3505694398 0mgdol (36mdsbs o smbemmgdabyg dbamgl dgadmads oo godgolb ob go9ddmgl ao-
©5by39@0mads, domosbsm o6 Ibmmmme 03 bobamdn, MmIgmoy bzomegds bosMdoGMogm dg-
056630l FoMamgdL (45-g Igbmal | 396480l ,0.0" 43934164 0).

»53 BM30o 430m35mmobBbgdmm LosGmdnGMmagm LobsdsMommmb dngf Mgmgdsdmbormgdals
35005398 9d5b yzgmadg bdoMow o43L saamn abgmo besMdoGMmoygm asebyzg@omgdol godm@s-
bob gm@dom, Hm3mal a30L Logsbo bosMdoGMmaogm dgmsebbdgdom o6 560l ImbgbMog gdyema. do-
33003, LosMmdo@Mogm 3Mod@n3odo 3osby3zg@nmgdals godm@sbobalb oG 3oy ndgnsmas dgd-
0b393980, Hm3e godmaygbgds sMs MHmMIgmndg 3mbicg@&mmoa babgmdBogmb Ladstmmmab, sto-
390 LadaMomnabmdals 3Mnb(3039d0. Mo mdds Mbs, gb dgzMo Lobgmabogmb 396mbB3gdemmdals
dabggom sMss bgdoamomo. dgbadadnbow, LosMdoGMmogm Labadommmmmd badsMmmasbmdal
36063039800 M3 g53m0@Gobmb go056Y39@0mgds, dogbgoegsm 0dobs, Mmd asdmboygbgdemo

1 gmorgs (., b, 43ggbal LobsdoMmmm  aomobygzg@nmgdgdabs o Ebmyco LosMdoGFogm
3005643980 gdgdob smbAmmgds, boabg@m@ssom bodmman, md., 2010, 77.

2 Sanders P., ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For Judges,
Published by the International Council for Commercial Arbitration, Hague, 2011, 92-93, <www.arbitration-
icca.org>.
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LodEm39Lm LadoMmmaman 83sb 3Mdomagl, Logdg a39469ds LEMMgE 3 Moo gomgsomabboby-
3 0ob3mB300Lms6.“! 83 3160l sMLYBMBsLsE g3l sbgzg Logdg ow bobgbgs LooGdn@ -
Fogm GM0dmbaemal 8ogM 0d bLadsGomnmal godmygbgds, Mmdgmoa(z 3batggdl o sa@mBgznso.

bog-omM 3ol 3mb3gg6(300L Bgbodadabo Bm™mds (V(1)(5) au®m 3MEgme gmmdnmamgdoo
336309d5: ,,...35056y39@0mgds Jomgdnmos ogsdy, GmMIgmoag 56 sMal gomgamabbnbgdyma o6
o6 9939800905690 LosMdoGMogm dgmabbdgdsl o6 bgmdg3Hmmgdol LosMdo@Mogm ods@gdom
d960d3bsb, 56 dgn(303L @o@agbomgdal baznmbgddyg, MmAmagdos bzomegds LosMmdoGMagm dg-
»56b3gdalb o6 bgmdg 3O mEgdal LosMda@Mogm ods@gdomn d9603360L goMamgdl, bmmm ov
dgbadmagdgmos, MM saqbomgdgdo abgm bogombgddg, HmMImgdbss dmagazl basdoGMagm
dg0obb3dgds o6 bgmdgimnmgdal ©sds@gdoma d96ndzbs, (39m3g asdmoymb 0d bLsjombgdowasb,
M3mgdLa(3 o6 dmazo3L sbgmo dgmobbdgds ob ©ds@gdnma 3960d3bs, 35dnb bosMdo@Magm go-
©5b6y93980madob ob 6sboemn, HmIgmo(z 3go(393L o3 gbnmgdsl bLostdo@Mogm Jgmabbdgdoom o6
bgdg 3O mmgdol LosMdo@Mogm eds@Ggdoma dgbndszboc gomzamabbabgdmm bsgzombgddyg, gd-
39000985698 (36mdobo s dmbEMmgdsab™.

6.2.5 36308590l d7350396mmdab 56 LysAdaGMogm BosMIMgdab Jg9bods3dmds

d99m9a0 bogmdggmo babgdgs (45-g Inbmab | 396480l ,o.9% J393964E0), B39, »oMd0E)-
0¢0b d930agbmmmds 36 LosGdnGMagm bomdmgds of dggbodsdgdmms dbatgms dgmebbdgdsl,
bmmm sbgmo dgmabbdgdol sGombgdmdobsl — 03 Jg9ybals 3obmbL, Loz Ro@omMos Losmdo M-
gm aobboemgs”.?

bogdoMmggmmb 393mbggsedn, JoM@ngsom MmAd god3zom, 35948980bs s (36mMdaLS s smbiFe-
mgdoDdg 9M0b 0d80b 8mbadbmma Logmdgmoal gedmbamosbao Mbws 398mbBAwgL ,oMdo@Magal
dgbobgd® Logommggmmb 3obmbob I, IV s V msg39d0, Gmdgmoaz 3mo(30396 sGdo@Magol dgdsc-
39bmmdol nxmgdsdmbomgdolb @s booMdo@Magm gsbbomgol doMgamamgdge bmmdgol.

bogdoMmzgmmb gomamgdl gofmgm aodm@obama bosMdn@Magm aswobygzg@omgdal sembv-
mgdomsm 30739353 Mobo3zzoMzgmos o6 ©s0dgz9ds, 019y ILENOYLS LosGdaGMagm Lobodsm-
ommb d943babab 96 LosMmdnGMmagm 3Mm3gbol dbgmgmmdobal sdggdmma bomzgbgda. ,08539
MM, 56 G0l bogbgdom bamgma, o) G Gomamagdda dgdmoansm 3bafgqdl dsm dgmebbdgdsdo
bobasqwagn%mb 0339M5@0mmo badMmzgbm bmMmdgdobgeb gobbbgseggdymo gdnmgdgdol ooag-
6o."

6.3. 35943933 3 Y360, AmamE g babsds@anmmb 33mEgdnmgds (ex officio)

»0M308 M0l dqbobgd® 306mbal dobgwg0m, Lodommggmmb Mbgbogbo Lobsdstommmb bs-
dmgdomadm, Lsdgbscdgm ©s go3mM@Mgdol Loddgms 3oma@ ol dmbadsmmmggdo 3omEydmmbo
361056 LosMdoGMagm aoobyzg@omads (333mEebol s@aomolb dombgmsegem) aow@sesdmb3dmb dg3-
©93 MM bm@m3obmab dgbadsdabmdado:

1) bogdooggmmb 306mbdmgdemmdal dobgmgom, @ogs o6 dgndmgds agmb Lostdo@Mogm
a56boemgol bagsbo;
2) boaMdo@Magm aosbyszg@&nmgds gBnbosmdogagds badsmmggmmb bagsmm Bgbengl.

1 g3moms ., qEbm  d3gybolb LobsdsGmmm  aowsabygzg@nmgdgdabs s GEbmaGa LosMdodMogm
30056Y39@0mgdgdob smbAmmgds, baabg®@som 6536mBa, »d., 2010, 77.

abygag, 0b. dmEgmyo 3obmba, 34(2)(a)(ii) r: “the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision
of this Law from which the parties cannot derogate, or, failing such agreement,was not in accordance with this
Law”.

3 3moms ., Ebm  d3ggbol LoboBsFmmm aswsbyzg@nmgdgdabs o MEbmyGo bssGdoGmoym

3005693980 gdgdob smbAmmgds, boabg@m@sezom bsdGmaa, md., 2010, 77-78.
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bogamm bgbMogn bogHmadmMobm sMdo@Magol gMo-gMmn yggmadg 3Gmdmagdntn (369-
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"If the award has been set aside ... there does no longer exist an arbitral award and enforcing a non-existing
arbitral award would be an impossibility or even go against the public policy of the country of enforcement." ob.
Sanders P., New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1959, 55.
sbyggyg, ob., Van den Berg A. J., Annulment of Awards in International Arbitration",6036d0: Lillichand R. B.,
Brower C. N., International Arbitration in the 21st Century: Towards "Judicialization" and Uniformity, 1992,
133, 161. Haight G. W., Convention on Recognition and Enforcement of Foreign Awards: Summary Analysis of
the Record of the UN Conference 1958, 42.

Cf. Commonwealth Secretariat, The New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 1981, 24, <http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/Model-Law-Arbitration-
Commonwealth.pdf>.

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration. 2010, 149,
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

Paulsson J., May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 14 Arb. Int’]
227-30, “I examined all five official versions of the Convention and found that four of the five versions clearly
used permissive rather than mandatory language, and thus came to the conclusion that the drafters wished to give
the enforcement judge discretion on whether or not to enforce an annulled award. (1998). On the other hand, the
French reading of the Convention as requiring non-enforcement of annulled awards may have conditioned the
French approach to find a way out of that straight-jacket.

Nacimiento K., Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New
York Convention, 2010, 366. bogj-om30b 3mb396(300L MBaz00 N0 5309680 MoMadsbo obgdmdl
0bgmoby®, Msbamm, gbdsbym, Raby® ©s Gnbam 9693%g. Mmommgmmo dsmgsbo Mmobsdsma domalb
3gmbgs. 98 IPbmmsb ©s39330Mgdama RsbobgmMa abgmalin®, gbdsbnm, Rabym s Gubnm 965ddg
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1

5333560 0bBgM3Mgb@s300L Lobabssmdmgam sMamdgb@qdo ab. Van den Berg A. J., Enforcement of

annulled awards, ICC International Court of Arbitration Bulletin, 1998, 15, <http://www.hvdb.com/wp-

content/uploads/1998-AJvdB-Enforcement-of-Annulled-Awards.pdf>.
2 Van Der Berg A. J., the New York Arbitration Convention of 1958, 1981, 355.
} Paulsson J., Enforcing Arbitral Awards Notwithstanding A Local Standard of Annulment (LSA) , The ICC
international Court of arbitration Bulletin vol 9/#1, May 1998, 1, <http://ciarb-europeanbranch.-
com/training/CourseMaterial/Geneva%20ARF%20Advance%20Materials/Advance%20File%20to%20participan
ts/A16.%20Paulsson%200n%20Enforcing%20Awards%20after%20LSA.pdf>.
Paulsson J., The case for disregarding local standard annulments under the New York Convention, 7 Am. Rev.
Int’l Arb., 1997, 99,
<http://ciarb-
europeanbranch.com/training/CourseMaterial/Geneva%20ARF%20Advance%20Materials/Advance%20File%20
to%20participants/A16.%20Paulsson%200n%20Enforcing%20Awards%20after%20LSA.pdf>.
Redfern & Hunter, For an overview of the practice and caselaw, supra note 22, 540.
Koch C., The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience)
Kluwer Law International, The Netherlands 2009, J. Int. Arb.2, 272.
Polkinhorne M., Enforcement of Annulled Awards in France: The Sting in the Tail, January 2008, in 2007, the
Putrabali case celebrated the culmination of the Doctrine Ancel. The French Supreme Court proclaimed that —an
international award, which is not connected to any legal system, is an international judicial decision, whose
legality is examined with regards to the applicable laws in the country where its recognition and enforcement are
sought.”, <www.whitecase.com/files/Publication/9519e3f5-1c7b-4531-8a62-a6ac59dc87de/Presentation/Publi-
cationAttachment/153d6bd2-17f4-48a0-94b2-af4265abf8fc/article Annulled awards v3.pdf>.
Tepes N., The More Favorable Right Provision of Art. VII of the New York Convention and its Application to
the Form of the Arbitration Agreement; 12 Croat. Arbit. Yearb., 2005, 125. “...application of the New York
Convention cannot result in the situation where a party would be deprived of any rights it has according to more
liberal provisions of the law of the country where enforcement procedures are taking place. This provision, also
known as the more favorable right provision, basically ensures that the recognition and enforcement will take
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Koch C., The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience)
Kluwer Law International, The Netherlands, 2009, J. Int. Arb.2, 267.

GIFG5999 8-, LagEEdMELm sEdnGMogn, »d., 2012, 312,

Gaillard E., The Enforcement of Awards Set Aside in the Country of Origin; ICSID Review — Foreign Investment
Law Journal, based on the report presented by the author to the ICCA Congress in Paris, May 1998, 17.
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SALOME JAPARIDZE

INTERRELATIONS BETWEEN THE UNNULMENT OF THE ARBITRAL
AWARD AND THE REFUSAL OF RECOGNITION AND ENFORCEMENT
OF THE ARBITRAL AWARD

1. Introduction

The globalization process worldwide and the development of the economic relations influenced the
formation of forms and resources of private legal dispute proceedings. The free international market featu-
red by the rapid trends of changes requires presence of flexible legal base, system and mechanisms.

Generally, the major economic projects have the transnational character. In such circumstances we
can observe the attempts to avoid subordination of the legal relations and potential disputes to the legal re-
gime of a specific country. Aimed to the effective operation of the market, the special mechanisms had be-
en introduced that would be acceptable to the subjects of different legal systems. Today, it is widely recog-
nized that business prefers the alternative dispute resolution methods.

Similarly, in Georgia, the role of arbitration — as of the alternative means of dispute resolution bet-
ween the parties — enjoys its gradual increase. With this regard, the new Law on Arbitration adopted in Ge-
orgia had the vital importance. In fact, the mentioned Law made the Georgian legislation on arbitration
adequate to the unified legal acts existing in this field. Thus, the institute similar to “the private justice”
existing till 2010 has been transformed into a dispute resolution instrument operating under the State con-
trol in compliance with the internationally recognized form.

Substantially, the arbitration is a product of the parties’ agreement. It examines the disputes that in
major cases end in rendering the arbitral awards. The government legitimates the rendered awards through
granting to it the legal power that makes an award equal to the judicial decision. Itself the fact that the arbit-
ral award equals to the final court decision is the gift given to the parties by the judicial control of the na-
med arbitral award.

“Refusal of recognition and enforcement of the arbitral award and annulment of the arbitral award
are the forms of control over the arbitral award with common objective — to exclude the occurence of the
legal outcomes of the arbitral award rendered through the violation of fundamental principles of arbitration,
notwithstanding the character of the outcomes.”' Their fundamentals coincide with each other and therefore
are featured by the similar contents and different forms.

The present research aims to discuss the above mechanisms of arbitral control, to compare the regu-
lations prescribed by the Georgian legislation with the international treaties and with the arbitration acts of
national legislations of the countries with substantial backgrounds in arbitration justice. The present paper
is based upon the analysis of the legislation in force and the international practices that are helpful in anal-
ysing interrelations between the annulment of the arbitral award and refusal of recognition and enforcement
of arbitral award. In particular, what are the differences and similarities between them and how the legisla-
tor regulates annulment of either enforcement of the revoked arbitral award or the possibility of revocation
of the enforced arbitral award.

The importance of the present research is dictated first of all by the amendments made to the Georgi-
an legislation regarding the development of regulations of arbitration control in a new manner. Besides,
among the reasons of addressing the topic are: the practical problems related to the mentioned topic, as well
as the nonhomogenous approach of the courts toward the topic, that are often faced by the parties when re-
voking the arbitral award or refusing the recognition or enforcement of the award.

Tsertsvadze, G., International Arbitration, Tb., 2012, 624.
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The methodology of the present research is based upon the general science and the comparative law;
the paper mainly uses the logical analysis and presents the informative-cognitive and comparative-legal as-
pects. Besides, the research uses the analytical methodology at the extent of the requirements of the research
subject.

For the comparative analysis we use the legislations and practices of the countries that have sound tra-
ditions and experience in arbitration.

The Georgian judicial system has an insufficient practice in relation with the topic of the present paper
and this is quite logical with regards to the rather short history of the arbitration in the country. However the
topic itself is very urgent, especially for the country which aims the legal and economic integration with the
Western countries and strives to affiliate with the European Union. Moreover, the country with its geo-politi-
cal location has the great potential to become the desirable place for the arbitral proceedings.

The present paper consists of the introduction, six chapters and the conclusion. The first chapter will
describe the fundamentals of the arbitral proceedings in Georgia in the past and at present, where we compare
the alternatives of the institutes of recognition and enforcement of awards and annulment of awards indica-
ted in the “Georgian Law on the Private Arbitration” to the instruments available today.

The second chapter describes the determination of the nationality of the arbitral awards. The Georgian
“Law on Arbitration” in force distinguishes the arbitral awards rendered in Georgia and outside its borders
and consequently subordinates them to the different court instances. Hence, the chapter will review the as-
pects of classification of the arbitral awards into “domestic”, “international” and “foreign” awards and will
observe the legal outcomes of the mentioned classification.

The third chapter is dedicated to the research of the institute of annulment of the arbitral awards. We
will discuss the essentials of appeals against and annulment of the awards, the procedures of appealing, the is-
sues of the court competences and terms of appeal; we will also refer to the outcomes of revocation of the ar-
bitral awards and the opportunities of appeal against the court decision regarding the annulment of award.

The fourth chapter deals with the institute of recognition and enforcement of the arbitral awards. Certa-
inly, we will discuss the essentials of the recognition and enforcement and their significance. We will review
the procedural issues and the outcomes of the proceedings regarding the recognition and enforcement.

The fifth chapter includes the annulment and refusal of recognition and enforcement of the arbitral
award in compliance with the reasons provided by the Modal Law, NY Convention and the Georgian Law on
Arbitration. We will separate the reasons the presence of which should be corroborated by the party. Besides,
we discuss the reasons that are the subject to the court’s investigation.

The sixth chapter will explore interrelations between the annulment of the arbitral award and the refu-
sal of recognition and enforcement of the arbitral award; we will look at the topic in the light of the internatio-
nal practices and theories and will outline the existing approaches worldwide regarding the enforcement of the
annulled arbitral awards. We will also review the extent at which it is possible to annul the recognized and en-
forced arbitral awards. We will also touch the gaps existing in the Georgian legislation and will compare it
to the regulations provided by the German legislation.

At the end of the present paper we provide the summary and assessment of the above topics and pre-
sent the recommendations how the specific problems can be corrected.

1. Fundamentals of Regulation of Arbitration in Georgia
1.1 General Overview
On June 26, 1997 the Georgian Civil Code was adopted giving the start to the development and impro-
vement of the institutes of private law in the history of sovereign state of Georgia. In the same year (1997) the

Georgian arbitral tribunals were abolished, and this was fairly assessed as the end of the soviet arbitrations in
Georgian legislation.1 The trends of learning and implementing of the internationally practiced standards sti-

Tsertsvadze, G., Preconditions of International Arbitration (Comparative Analysis), Tb., 2008, 97 (in Georgian).
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mulated the adoption of Georgian law on Private Arbitration in 1997. The mentioned law was the first attempt
to establish a qualitatively new alternative dispute resolution mechanism in the country.

The Georgian Constitution is based upon the principle of division of authorities. Therefore, the court —
as an independent third branch of authority occupies a significant place besides the legislative and executive
authorities. It administers justice on behalf of the State and ensures supremacy of law and maintenance of
the public order." In parallel with the judicial authority the arbitral tribunal appears on the stage as an alter-
native tool of dispute resolution between the parties. The subjects of the private law were allowed to deter-
mine on their own accord the issue of entering into the private-law relationships or determine the duties and
responsibilities thereof, as well as to choose the special forms and means for dispute resolution arising from
violation of the mentioned duties and responsibilities. It is known, that the most popular form to defend
one’s violated or disputable rights is to sue a case in the court. However, the court is no more a single tool
to defend one’s rights, because, in Georgia, like the in other countries, the arbitration has been launched as
an alternative tool of dispute resolution.

The first legal act regulating the relations with the arbitration was adopted in 1997. However, the po-
litical decision regarding adoption of the “Georgian Law on Arbitration” was not enough for the successful
reform in the field.* The main conceptual error made in Georgian legislation was refusal to activate the
UNCITRAL Model Law’ — already recognized and successfully practiced worldwide. Especially, when at
the end of 1990s the majority of the European countries that were understood as a ~perfect~ place for arbit-
ral proceedings and whose national legislations with regard to arbitration were harmonized with the Model
Law, completed their fundamental reforms® in alternative dispute resolution aimed to enhancing the role of
arbitration. The Arbitration Acts of England and Sweden were adopted in the same period. Georgia had a
good opportunity to use the experiences of the advanced countries, to consider the positive and negative
characters of the reforms and so on. But, unfortunately, overlooking these and many other factors caused
the adoption of the law full of errors and gaps in it that diminished the role of Arbitration in Georgia and
dropped it backward for a decade.

The errors and gaps and the regulations unlike to the internationally recognized approaches were ex-
pressed in various aspects of the Private Arbitration Law of 1997. For the purposes of the present paper we
will look at the specific problems of the named law in the light of the institute of annulment of the arbitral
award as well as of the enforcement of the domestic and international arbitral awards.

1.2 Relation of the Georgian Law on Private Arbitration to the Annulment,
Recognition and Enforcement of the Arbitral Awards.

One of the important fields certainly regulated by the national law on arbitration considers legal re-
gulation of the intervention of the state judicial system into the arbitration performance. In this particular
topics the Georgian Law on the Private Arbitration mainly corresponded to the Model Law and other Inter-
national Regulations. However, this statement cannot be true for the norms regarding the recognition and
enforcement of the Arbitral Award or the norms regulating annulment of the award by the court.’

The clause 43 of the Georgian Law on Arbitration granted the court with the authority to examine
the claim of a party and change the arbitral award whenever the sufficient grounds were established. This

Constitution of Georgia, 1995, clause 82.

Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 15.

UNCITRAL Model Law adopted on June 21, 1985 referring to the international commercial arbitration. The
countries were enabled to harmonise their arbitration law with the key principles of the Model Law. see also:
Baker, Mackenzie, “International Commercial Arbitration”, Moscow, 2001, 27. (in Russian) and the full list of
countries of UNCITRAL Model Law, <http://www.uncitral.org/uncitral/en/uncitral texts/arbitration/1985Mo-
del_arbitration_status.html>.

Tsertsvadze G, Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 16-17.

Tsertsvadze, G., International Arbitration, Tb., 2012, 139 (in Georgian).
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norm attracts our interest in several ways. First of all it was possible to appeal against the arbitration award
in the regular way that differs from the current form of appeal considered by the Model Law.' Besides, the
mentioned proceeding was dedicated to the “amendment” of the arbitral award, but with no hints how to do
it. The law did not provide the court’s competencies, namely, which instances would be eligible for the pro-
ceedings and how the award would be amended — by concerning the legitimacy and the propriety of the de-
cision or by revising and simply annulling it.

The above-mentioned clause 43 indicated the exceptions where it was possible to amend the arbitral
award. Based on the party’s claim the judge was entitled to change the arbitral award, when:

a) it contravened the Administrative law or the Criminal Law;

b) the rules established by the law or agreed between the parties regarding the arbitral proceedings

were violated;

¢) in relation to the case the arbitrate member commited an act described in the clause 189 of the

Criminal Law of Georgia, that has been ascertained by the sentence in force, except when such
act had no influence upon the arbitral award.

It is obvious that the mentioned basis have nothing in common with the relevant provisions of the
NY Convention and the Model Law, therefore their effectiveness in terms of the judicial control over the
international arbitral awards was somewhat doubtful.> What does a legislator mean under the term “judici-
al” used in the clause? The answer on this question is given by the clause 6 of the Georgian Law on the Pri-
vate Arbitration. Namely, the lawsuit of a party or the request of the arbitration considered under the menti-
oned law shall be examined by the regional or city court on the territory of which the arbitration procee-
dings take place. Hence, the issues related to the arbitration awards were unilaterally examined by the civil
judge of a regional court, and accordingly, by one of the authorized judges of the city court. Consequently,
we can assume that it was possible to “amend” only the arbitral awards rendered in Georgia and it did not
concern the arbitral awards rendered outside the coutry’s borders.

The legal regulations provided in the law were so vague that the civil judges who are not implemen-
ting the precedents and novelties through definition and interpretation of rules, had to refer to the norms
provided in the Model Law in their various decisions. As the Model Law was not in its legal force in Geor-
gia, the question redarding the eligibility of its application remains open, however, the attempts and aspira-
tion of the Georgian civil judges to fill in the legislative gaps by the interpretation of the norms can be un-
derstood as a progressive step.’

In fact, the Georgian law on the private arbitration provided corrupted form of the elements of the
award annulment and was very far from the procedures considered by the Model Law. Besides, the grounds
for “amendment” of the award are absolutely different from the internationally recognized standards that
we are going to discuss more deeply in the next chapters.

Furthermore, it is quite interesting how the mentioned law deals with the notion and procedures of
the recognition and enforcement of the arbitral awards. The paradox is that the Georgian law on the private
arbitration with its own form and contents only represented the act regulating the arbitration in Georgia and
it was not applicable to the international arbitration institutions, especially because of the absence of the ru-
les regarding the recognition and enforcement of the foreign arbitral awards. This particular point was the
main defect of the law and consequently was justly criticized in the Georgian legal literature.*

By the virtue of the resolution of February 3, 1994, the Parliament of Georgia announced accession
of the Republic of Georgia to the NY Convention of 1958 on the recognition and enforcement of the fore-
ign arbitral awards. The same resolution obliged the Cabinet of Ministers to harmonize the norms and regu-
lations with the mentioned Convention but in fact, the law on the private arbitration adopted 3 years later

Details in the Chapter 3 Herein.

Tsertsvadze, G., International Arbitration, Tb., 2012, 700 (in Georgian).

Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 17.

Tsertsvadze, G., International Arbitration, Tb., 2012, 140. Gotua, L., Enforcement of the court sentences and the
international arbitral awards, thesis, Tb., 2010, 45-49.
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absolutely ignored the unified standards of recognition and enforcement of the foreign arbitral awards, es-
tablished by the convention.

The issue of recognition and enforcement of the foreign arbitral awards remained outside the legal
regulation in the Georgian legislation in force until 2010. Nevertheless, there are the precedents of recogni-
tion and enforcement of such arbitral awards. Until the new Law on Arbitration was adopted Georgian Sup-
reme Court conducted recognition and enforcement of the arbitral awards in compliance with the internati-
onal private law and Minsk Convention that are not related to the arbitral awards and provide regulation of
recognition and enforcement of court decisions." The question —why the Georgian Supreme Court did not
refer directly to the NY convention of 1958 on recognition and enforcement of the foreign arbitral awards?
— remains open’; especially, when such possibility is specifically considered by the Georgian Legislation.

Here we should mention that the Georgian law on private arbitration of 1997 did not consider the no-
tion or the institute of the recognition of the arbitral awards. This fact once again call in question the appli-
cation of the mentioned law upon the foreign arbitral awards, because when talking about the recognition of
foreign arbitral awards we face “recognition” of validity of the foreign act and granting a legal force to it
within the territory of the country. In other words, based on the state’s permission, the foreign act (an arbit-
ral award in our case) gains its legitimation inside the country thus restricting the territorial principle at so-
me extent, and consequently, without recognizing the foreign arbitral awards, its enforcement contravenes
the sovereign rights of the state.

The absence of the recognition of the arbitral awards caused lots of problems with regards to the do-
mestic awards too. The established corrupted practice transformed the arbitration into a scene for infringe-
ment of the parties’ rights instead of protecting them. The clause 42 of the above-mentioned law provided
that “the arbitral awards that will not be enforced voluntarily, will become the subject of the compulsory
enforcement on the basis of the arbiter’s endorsement of execution.” It is obvious that there was no recog-
nition of the awards and consequently no signs of validation of the enforcement of arbitral awards by the
state judiciary system. The law entitled the arbiter to issue an endorsement of execution. “It is alogical to
grant the right of issuing the enforcement document to the legal person of the commercial law. The compe-
tences of the arbitration fall within the rendering an award, whereas the right of validation of enforcement
of the awards should be granted to the court”.?

The same clause of the law further considered launching of the civil proceedings based upon the
mentioned arbitral endorsement. The second clause of the Georgian law on enforcement proceedings provi-
des a list of the acts thereto; among those acts are the private arbitral awards and the awards that are enfor-
ceable in compliance with the international conventions which Georgia is the party of. Obviously, this sta-
tement considers the foreign arbitral awards, because generally, their legal regulation was not indicated in
the law and the above provision was dedicated to fill in the mentioned gap.4

As we have seen in fact there was no judicial control over the arbitral awards. All above factors cla-
rify that the Georgian law on private arbitration needed fundamental amendments and its compliance with
the international standards.

1.3 New Law on Arbitration

In 2009 the new Law on Arbitration was adopted that took in account the recommendations of Euro-
pean countries and international organizations. The new Law introduced completely new rules in relation
with “the establishment of arbitration in Georgia, arbitral proceedings, arbitral awards as well as recogniti-
on and enforcement of arbitral awards rendered outside Georgia™ Arbitration is entitled to examine the

Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 19.

Georgian Law about Normative Acts, clause 20 (2).

Tsetsvadze, G., Preconditions of International Arbitral proceedings (Comparative analysis), thesis, Tb., 2008, 100.
Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 45.
Georgian Law about Arbitration, clause 1(2).

[0, T VO R S

233



property disputes based upon the equality of the parties, that can be solved between the parties.” The new
Law on Arbitration consolidated the parties’ independence in terms of their right to choose the form of de-
fence of their rights as well as to choose the arbitration which they would trust their dispute resolution.

When adopting the new law the legislator faced the certain conceptual alternative. In terms of the le-
gal techniques the legislator had to choose either separate regulations of the arbitral awards rendered in Ge-
orgia and outside the country, or create a uniform legal act regulating all together. The mentioned problem
had rather procedural character than the substantial. Georgia made its choice in favor of adopting a uniform
act and consequently shared the latest trends of development in arbitration." For example, in 1999 in Swe-
den the reform of the arbitration legislation took place. On the 1* of April of the same year the “Law on
Arbitration” entered into its legal force. The commission working on the draft law did not aim to create a
perfect formulation of the law, but to make the law simple, laconic and flexible.” Before the reform there
were two laws in Sweden: “the Law on Arbitration” and “the Law on arbitral awards and agreements”. The
new law encompassed both spheres of regulation.” The Sweden Law on Arbitration applies to the arbitral
proceedings taking place in Sweden notwithstanding the international relations of the disputes.*

Georgian Law on Arbitration is also a uniform act applicable to the arbitral awards rendered either in
Georgia or outside the country. The law determines the scope of the independence of the arbitration and the
limits of the judicial intervention in it. There has been invented an absolutely new institute for Georgian re-
ality — recognition and validation of enforcement of the arbitral awards. The mentioned institute subordina-
ted the arbitral awards to the judicial control; therefore the question: “whether the arbitral awards should be
a subject to the judicial control?” has changed into: “how and at what extent shall such control take place?”

2. “Nationality” of the Arbitral Award

It is known that the harmonization of arbitration legislation has been ensured by three key docu-
ments, they are: 1. the Convention on Recognition and Enforcement of foreign arbitral awards of 1958 (NY
Convention), 2. UNCITRAL Arbitration rules of 1976 that had been transformed into 3. UNCITRAL Mo-
del Law in 1985. With a quite ambitious aim the harmonization served the existing national arbitration laws
and minimized its limitation features.” Meaning of the model law is outstanding especially since the control
over the arbitral awards became a subject of consensus by a court of the same country where the arbitration
situs takes place.’

Controlling principles laid down in the model law are the part of the global agreement regarding the
desirable balance between the finalized and perfect arbitral awards.” The arbitral award passes through a
certain test before its enforcement that means its formal examination. Disaffirmation of the arbitral award
and refusal of its recognition and enforcement are the very forms of mentioned control over the decision
and are also considered by the Georgian law on arbitration. Legislator subjects an arbitral award rendered

1

Tsertsvadze G, Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 21.

Madsen F., Commercial arbitration in Sweden, a commentary on the arbitration act (1999:116) and the rules of
the arbitration institute of the stokholm chamber of commerce; Jure Férlag AB, 1™ ed., Stokholm, 2004, 40.
Tsetsvadze, G., Preconditions of International Arbitral proceedings (Comparative analysis), thesis, Tb., 2008, 74.
Madsen, F., Commercial Arbitration in Sweden, A Commentary to the arbitration Act and the Rules of the
Arbitration Institute of the Stockholm Chamber of commerce, 3" ed., New-York, 2007, 343.

Pavic, V., Annulment of Arbitral Awards in International Commercial Arbitration, 132. Knahr, C., Koller, C.,
Rechberger, W., Reinisch, A., Investment and Commercial Arbitration — Similarities and Divergences, ELEVEN
INTERNATIONAL PUBLISHING, 2010, 131-152, <http://papers.ssrn.com/sol3/papers.cfm?abstract id=-
1615333>,

Zeiler G. & Steindl B., The New Austrian Arbitration Law 5 (2006). — “great flattener [...]. However, not the
entire world has been flattened.There are great plains as well as rocky mountains. The plains exist where the
Model Law has been introduced — steep mountains remain where it is not the case.”
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in Georgia to disaffirmation, whereas the recognition and enforcement “tests” are similarly obligatory to all
arbitral awards whether they are made in Georgia or outside the country. Therefore it is important to deter-
mine what is meant under such formulation.

As we already have mentioned, the law on arbitration in force until 2000 did not stipulate differenti-
ation of arbitral awards according to the country of their origin. The different conditions are offered by the
new law on arbitration, where the provisions set forth are greatly in line with the international standards.
The new law does not distinguish international and foreign arbitral awards. Moreover, it does not recognize
any of the mentioned terms. Following the specific matters the law of 2009 does not mark off “arbitral
awards made in Georgia” from the new legal category: “notwithstanding the country where the arbitral
award was rendered”. Therefore, the new law on arbitration rejects separate regulation of foreign or inter-
national arbitral awards and generalizes matters of their recognition and enforcement.

English legislation considers the arbitral award as a domestic decision if it is made in England or
outside its borders, but is based upon the arbitrate agreement regulated through English legislation. This de-
finition shows that the decision made in England between the arbitrating parties, where none of the parties
is a UK citizen or resident, is still a domestic arbitral award. Similarly, an award rendered outside UK bor-
ders between the arbitrating parties, where one of the parties is a resident of UK is also considered as a do-
mestic arbitral award. According to the settlement of arbitral awards through the English legislation' there
is a general consideration about definitions that their positive definition cannot be accepted and such notion
could not be comprehensive.”

Jurisprudence did not provide overall idea regarding the features of foreign arbitral awards and the
criteria that would be taken into consideration when separating it from national arbitral awards. Finally, two
criteria have been outlined in order to determine origin of arbitral awards. The first criterion is a Procedu-
ral criterion that determines “nationality” of an arbitral award according to the proceedings upon which
the decision was made. Normally, lex loci arbitri used to qualify procedural issues. This means that alloca-
tion of an arbitral award to this or that country would take place in accordance with the legislation to be
used in arbitrate sittings.

The second criterion is a Territorial criterion’® that focuses on location, place of the rendered
award. According to this concept, the matter of allocating an arbitral award to one or another country is de-
termined by the geographical location of arbitration i.e. by the location where the process (legal location of
the dispute resolution tribunal) took place. NY Convention does not contain any of the above mentioned
criteria, and the model law is based upon the theoretical “philosophy” of territories®. Its dissemination cau-
sed marginalization of procedural criterion.’

Yet, there was a disagreement among the countries followers of the territorial theory for long time
with regard to how the place of arbitral sitting would be determined. This theory, with its practical point of
view, appeared more convenient and therefore found its establishment worldwide. Federal Republic of Ger-
many, being the follower of the procedural theory for long time, changed its approach by means of the re-
form in the arbitration legislation and established the territorial conception in 1996. This was caused by the
UNCITRAL Model Law that unilaterally supports the territorial theory. Hence, the countries that used to
determine the origin of the arbitral awards according to the procedural conception automatically became
the supporters of the territorial doctrine after adopting the regulations based upon the UN Model Law. Con-
sequently, the arguments between the supporters of these two conceptions became less reasonable; Accor-

Lew, Julian D.M., The Recognition and Enforcement of Arbitration Awards in England; American Bar
Association; The International Lawyer, Vol. 10, No. 3, 425-437, <http://www.jstor.org/stable/40705300>,
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ding to the territorial theory the parties can now determine whether the arbitral award is a national or a fore-
ign one for this or that country. '

There are the states where two notions: foreign and international arbitral awards — are marked off. In
several countries the regular terms, such as: “domestic and foreign arbitral awards” are rarely used and they
prefer to apply the legal categories such as: “domestic and international arbitral awards”.

In Switzerland, the international arbitral award is present when the dispute case is examined by the ar-
bitral tribunal within the territory of Switzerland and when one of the parties has its residence, legal address or
regular residence outside the borders of Switzerland confederation.

Differences in terminology can be found in the international conventions too. For example, NY con-
vention, as seen from its title, regulates the relations concerning the foreign arbitral awards, whereas the
UNCITRAL Model Law covers the international arbitral awards.

The group working on the Model Law denied the approach of the French legislation toward the “inter-
nationality”criterion that considers that the arbitration is international when the international trade interests are
concerned in arbitral sitting. This approach was rejected because the abstract category of “interest” could be-
come absolutely free subject of the contradictory interpretations for the judiciary systems of the countries sha-
ring the model Law.’

Generally, several criteria can be used for recognizing the arbitration as an international one — either se-
parately or in combination. The first criterion mostly accepted by the countries is the territorial criterion,
considering that the arbitral sittings taking place outside the country’s border should be treated as an internati-
onal arbitration.” Another criterion requires examination of the dispute nature, i.e. arbitration is international
if the dispute nature relates to international trade. The next criterion focuses on the party, namely, the neces-
sity to determine the party’s nationality or the domicile abroad, in order to recognize the arbitration as an in-
ternational one. One more criterion for internationality of arbitration is the law — that had been used during the
arbitral sittings. For example, in India the arbitral awards can be treated as Indian if the parties agree to subor-
dinate the arbitral proceedings to the norms established by the Indian arbitration act.*

The clause 1(3) of the Model Law offers the combination of objective (International nature of the dis-
pute) and subjective (foreign citizenship or permanent residence) criteria. No doubts that the system of the
Model Law is flexible and effective in terms of determination of the international nature of the dispute; besi-
des, it includes the collision norms that ensure determination of relation of the legal persons to the specific
systems.” Looking at it more globally, we will see that the international and domestic arbitrations are often
marked off because the first includes the element of crossing the border.’

Hence, the international arbitral award appears in a form of an intermediate notion between the national
and foreign arbitral awards. It considers application of both national and foreign elements to the recognition
and enforcement of the arbitral awards. Legal equalization of the international arbitral awards with the foreign
acts of the same character does not necessarily mean their full denationalization. Therefore, according to the
norms of the UNCITRAL Model Law the international arbitratal awards are subjected to recognition and vali-
dation of enforcement. This event is assessed by some specialists as a negative and regressive step.” Whereas
in past only the foreign arbitral awards needed the recognition, today, the clause 6 of the French Civil Code
requires, in compliance with the norms of the Model Law, that international arbitral awards rendered within
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the territory of France were subjected to the recognition procedure in order to entail the legal outcomes in the
country.1

The new Law on Arbitration in Georgia denied clarification of the location where the international ar-
bitral award was rendered. It is rather complicated to decide whether the Georgian Law on Arbitration should
include the statement regarding the difference between the foreign and international arbitrations. The extraor-
dinary legal regulation of the issue has the theoretical meaning and can cause additional complications.

The legislator’s decision to put in the equal legal regimes the recognition and enforcement of arbitral
awards either rendered in Georgia or outside its borders, should be understood as a correct approach. This ap-
proach reflects the provision stipulated in the clause 3 of the NY Convention indicating that recognition and
enforcement of arbitral awards, to which the convention is applicable, cannot be subjected to the substantially
harder conditions or higher fees than establishd for the recognition and enforcement of domestic arbitral
awards. For example, Canadian Supreme Court defined that, within the scope of the clause 3 of NY Conventi-
on, none of the Canadian provinces can allocate to the recognition and enforcement of the international arbit-
ral awards less time limits than the biggest time limit established for the recognition and enforcement of the
domestic arbitral awards countrywide. >

Considering all the abovementioned, we see that the Georgian legislation provides the criteria for re-
cognition and enforcement of the arbitral awards rendered in Georgia and outside its borders. According to
these criteria the mentioned arbitral decisions become the subjects of control by different instances of court.

3. Appealing against and Annulment of the Arbitral Award
3.1 Substance of Appealing against and Annulment of Arbitral Award

Right to address the court is one of the important rights guaranteed by the Constitution of Georgia
and the European Convention on Human Rights. Anyone can require having the case examined by the just
and impartial court. At the same time, the dispute examination and resolution by the arbitration excludes
issuing a court decision upon the same dispute. According to the key principles of the civil law the parties
themselves restrict their own rights and choose the arbitration for their dispute resolution. The arbitral sit-
ting is fully based upon the principle of parties’ autonomies. According to the clause 8 of the Georgian Law
on Arbitration “the arbitral agreement is an agreement by means of which the parties agree to transfer to the
arbitration all or some disputes that has arisen or may arise between them because of some contractual or
other legal relations”. As the parties decide (by the virtue of their arbitral agreement) to subject their dispu-
te to the arbitral proceedings, such arbitral proceedings of disputes cannot be understood as restriction of
the parties’ constitutional right.’

By transferring the dispute to the arbitration the court loses the jurisdiction upon the same dispute.®
However this does not disclaim the role of court in proper conduct of arbitral proceedings.” According to
the Clause 6 (2) of Georgian Law on Arbitration “any intervention of the court into the legal relations regu-
lated by this law is not allowed, unless this law directly considers such intervention.” The example of the

! Calavros, das UNCITRAL — Modellgesetz iiber die internationale Handelsschiedsgerichtsbarkeit, 1988, 173.
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4 Wallgren C., ADR and Business, ICC Publication No. 963, 2006,30.
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court’s intervention, directly provided by the law, is the clause 42 of the mentioned Law, that in complian-
ce with the clause 34 of the Model Law, grants the party with the right of appealing the arbitral award and
whenever the grounds prescribed by the law are present, it entitles the court to annul the arbitral award.

From one hand, the main idea of arbitration is that the parties agree to transfer their dispute to the third
party — to arbitration, thus avoiding the judicial procedures existing in the state system. From another hand, in
the legal doctrine, according to the general principles, appeal against the arbitral decision in the court shall
mean the examination of the awards legitimacy and validity in accordance with the state material and proce-
dural legislation. Looking at the mentioned factors, the question comes to the mind: if the main advantage of
the arbitration is the opportunity to avoid court proceedings and enjoy the quick and effective process, then
why does the legislation allow the appeal against the arbitral award in the court? What does the appeal mean
and how does the judicial authority intervene in the formal or substantial aspects of the rendered award?

The Clause 34 of the Model Law directly indicates that appealing against the arbitral decision in the court
is only possible by means of submitting a request of annulment of the named award. In such cases the court can-
not examine the factual circumstances of the dispute subject-matter, nor amend the arbitral award or render a
new one.' Therefore, it is obvious that the institute of appealing against the arbitral award does not contain the le-
gitimacy and validity elements considered by notion of “appeal”, consequently, this cannot be a classical appeal
but an opportunity to annul the arbitral award if the preconditions provided by the law are present.”

Like the Model Law, the Georgian Law on Arbitration also considers only the opportunity of the award
annulment. Georgian legislation does not provide separate regulation for institutes of abrogation, annulment and
etc. unlike Sweden, where the institute of abrogation of the arbitral award is marked off the annulment of the ar-
bitral award. They have different grounds and relate to different legal outcomes.’

As already mentioned, Georgian law on Arbitration of June 19, 2009 fully complements with the
UNCITRAL Model Law on International Commercial Arbitration. Therefore, logically, the grounds and sub-
stances of appealing against and annulment of the arbitral award as provided in the clauses 42 and 43 of the Ge-
orgian Law on Arbitration fully comply with the content of the clause 34 of the Model Law. Besides, pursuant to
the Law on Arbitration the amendments were made to the Georgian Civil Proceedings Code, namely, on June
19, 2009 the Code was added with the Chapter 7' about “Participation of Court in arbitral sittings and enforce-
ment of Arbitral Awards”. The relevant norms of the Civil Proceedings Code determine authority of the court
(for the court of the first instance, as well as the Court of appeal and Court of Cassation) with regard to the issues
related to the arbitral proceedings. These issues are provided in further details in the chapters below.

3.2 Procedures of Annulment of the Arbitral Award

3.2.1 Competences of the Court

According to the clause 39 (4) of the Georgian Law on Arbitration, the arbitral award enters into the
legal force from the moment of rendering it. However, rendering the final award by the arbiters’ compul-
sory for the parties — is not “the end of the story”. Whenever the sufficient gorounds are present, the party®
is entitled to request refusal of enforcement of the award or annulment of the award, “by the competent aut-
hority of the country where or under whose legislation was the award rendered”.”

' Tsertsvadze, G., International Arbitration, Tb., 2012, 23.

note: basics for annulment of arbitral award fully coincide with the basics of refusal of recognition and
enforcement of arbitral award; both topics are discussed in the chapters below.
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The clause 42 (1) of the Georgian Law on Arbitration defines the authority of the court (not the duty)l,
to annul the arbitral award rendered in Georgia. The clause 2 (1) of the same Law indicates that such authority
belongs to the competences of the Court of appeal,” and consequently, the Courts of Appeal of Tbilisi and Ku-
taisi represent the courts authorized to annul the arbitral awards.

According to the Model Law (clause 34 (1)), the arbitral award can be appealed against in court only
by means of submitting the request fot its annulment. It should be mentioned that the Law allows only sub-
mission of application and not the claim.> The mentioned note, unlike to the law on private arbitration of
1997, is included in the current legislation. According to the grounds provided by the Georgian Law on Arbit-
ration, an arbitral award can be appealed at the Court of appeal by means of submitting a claim, and the sit-
ting is the subject to the special proceedings.”

When talking about the court competences, attention should be paid to the German ZPO clause
1062(2), which provides that German courts have the competence to annul the arbitral award even when the
latter has not been rendered in Germany. In such cases the competence is based upon the defendant party’s
permanent residence or where the assets of that party or the property are located.” Georgian Law on Arbitrati-
on does not contain similar exceptions and directly indicates the possibility of annulment of the arbitral
awards rendered in Georgia.

3.2.2. Time Limits

One of the positive features of the international Commercial Arbitration is the occurence of the final
outcomes in a short period of time. Therefore, we think that making the request by the party to annul the ar-
bitral award should have also limited time frame. If the party fails to appeal against the award within the es-
tablished period of time it loses the opportunity to appeal against and consequently to achieve the annul-
ment of the award by the court. The period of appealing against the award is usually counted from the cer-
tain moment, for example, such as the date of handing over the award to the party. The mentioned period
varies between 28 days (in Britain) and 6 months (in China).’ The Model Law and the majority of national
legislations consider the three months period for appealing against the award that is counted from the date
of handing over the arbitral award to the parties.’

The Georgian law also establishes the time frame for appealing. The party shall address the Court of
Appeal with the request to annul the arbitral award within 90 days after the date of handing over the arbitral
award to the parties.® The Court shall examine the appeal and issue the decision within 30 days after accep-
ting the submitted request. The Court is also entitled to set aside examination of the request of annulment of
the arbitral award by the period not exceeding 30 days after accepting the submitted request, in order to gi-
ve the arbitration the opportunity to revive its sittings in order to eliminate the reasons of annulment.’

Paulsson J., May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 1998.

Civil Proceedings Code, clause 356" "

Tsertsvadze, G., International Arbitration, Tb., 2012, 623.

Resolution of the Georgian Supreme Court of September 25, 2012 regarding the case Neas-1246-1175-

2012.

“If the place of arbitration in the cases referred to in subsection 1, no. 2, first alternative, nos. 3 and 4 is not in

Germany, competence lies with the Higher Regional Court) where the party opposing the application has his

place of business or place of habitual residence, or where assets of that party or the property in dispute or

affected by the measure is located, failing which the Berlin Higher Regional Court (Kammergericht) shall be

competent.”

6 Chinese Arbitration Law, 59, <http://eguides.cmslegal.com/pdf/arbitration_volume I/CMS%20GtA_Vol%20I -
CHINA.pdf>.

7 Model Law, clause 34(3).

Georgian Law about Arbiration, clause 42 (2).

Civil Proceedings Code, clause, 356%*
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3.3. Outcomes of the Examination of the Request to Annul the Arbitral Award

As we already mentioned, whenever the sufficient grounds are present, the arbitral award rendered in
Georgia is the subject to annulment if a party request so.

According to the general considerations, the competent court, where the party requests the annulment
of the arbitral award, can come to different decisions, namely it can: annul the arbitral award, refuse to annul
the arbitral award and leave it in force, annul the arbitral award fully or partially, or set aside the examination
of the annulment and allow the arbiters to take measures to eliminate the reasons of annulment.

Refusal to annul the arbitral award means that the award under the question shall not be subjected to
the problems at its enforcement phase in the country where the request for annulment was not satisfied. More-
over, perspectives of enforcement of such awards increase in other legal areas as well, if its annulment was re-
fused by the court with the jurisdiction of the Model Law, because the NY Convention establishes identic gro-
unds for refusal of recognition and enforcement. So, if the award has not been subjected to the annulment by
the national law of the country which complies with the Model Law, it should be recognizable and enforceab-
le in other country too.

However the following factor should be taken in account: when examining the annulment of the award
the court investigates the award and discusses it with regards to the law principles of the country, for example,
with regards to the public order, while the foreign court that shall recognize the award might refer to absolu-
tely different standard. This means that the matter of acceptability for one country’s law and unacceptability
for another country’s law may become the ground for refusal of recognition. Therefore, from my point of vi-
ew, the refusal of annulment of the arbitral award, does not necessarily guarantee its automatic recognition in
any other country.'

In case of satisfaction of the party’s claim regarding setting aside of the award the Court of Appe-
al issues a decision about annulment of the arbitral award.

After the annulment of the award, usually two main questions come to the agenda, the first: does the
annulment of the award “revive” the court’s judgement over the case or gives the atbitration the second “chan-
ce” to solve the dispute between the parties? and second: what is the actual outcome of the annulment of the
award and what does the annulment mean outside the country’s borders, in the jurisdiction of other countries?

The annulment of the arbitral award creates a dilemma: does the annulment mean transferring the case
back to the arbiters, or their mission has expired when they rendered their first award?

The approach that the arbiters’ authority ends at the moment of signing the arbitral award, creates seve-
ral practical problems, in particular these problems are: the national legislations of various countries consider
that the arbiters can correct the errors in the arbitral award or review its specific aspects ex officio or by the co-
urt’s instruction. If the arbiters are functus officio” after rendering the award they will not be entitled to make
mentioned amendments to the award. The clause 41 of the Georgian Law on Arbitration allows correction of
the arbitral awards and issuing the additional arbitral award unless the parties have agreed otherwise. The ma-
in purpose of admission of such intervention is to prevent the annulment of the arbitral award and ensure pro-
cedural effectiveness.’

The national legislations of some countries give to arbitration only one “chance” to render an award.
If the award is subjected to annulment, the jurisdiction upon the case transfers to the court.* Besides, accor-

note: enforcement of annulled awards are discussed in the chapter 6 (2) below.

“Having fulfilled the function, discharged the office, or accomplished the purpose, and therefore of no further
force or authority. Applied to an officer whose term has expired, and who has consequently no further official
authority; and also to an instrument, power, agency, etc. which has fulfilled the purpose of its creation, and is
therefore of no further virtue or effect”, The Law Dictionary Featuring Black's Law Dictionary Free Online Legal
Dictionary 2™ ed., <http://thelawdictionary.org/functus-officio/#ixzz2XuMY AoRv>.

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010 149, <http://papers.-
ssrm.com/sol3/papers.cfm?abstract_id=1615333>.

Netherlands Code of Civil Procedure,1067,“Unless the parties have agreed otherwise, as soon as a decision
which has reversed the award has become final, the jurisdiction of the court shall revive®, <http:/-
/www.dutchcivillaw.com/legislation/civilprocedure044.htm>.
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ding to the national legislations of some countries, the annulment of award does not imply same results but
the case is returned to the arbitration, unless the ground for annulment is the abrogation of the arbitration
agreement. The best example for this is the arbitration law of Serbia and Croatia and the only exception
from the situation is whenthe arbitration agreement provides a list of arbiters’ names, in such circumstances
the case is returned to the court.'

According to the German ZPO the result of annulment means the beginning of the second round of
arbitral proceedings.2 The clause 611(5) of the Austrian ZPO also provides for returning the case to the ar-
biters, however, it clarifies that “The setting aside of the arbitral award does not affect the validity of the
underlying arbitration agreement. Where an arbitral award on the same subject-matter has been finally set
aside twice and if a further arbitral award regarding that subject-matter is to be set aside, the court shall,
upon request of a party, concurrently declare the arbitration agreement to be invalid with respect to that
subject-matter”.’

The Georgian Law on Arbitration does not stipulate this matter and consequently the question rema-
ins open: whether the setting aside of the arbitral award “revives” the court’s judgement upon the case or
gives the second “chance” to the arbitration to solve the dispute between the parties. It would be reasonable
if like the above-mentioned countries the Georgian legislation would regulate the mentioned issue in order
to avoid the chaotic and contradicting practice.

As for the specific outcomes of setting aside the award and its meaning outside the country, in the
jurisdiction of other countries, this issue will be discussed in the next chapter.

3.4. Appeal against the Court’s Verdict regarding Annulment of the Arbitral Award

Generally, the first part of the clause 391 of the Georgian Civil Proceedings Code considers appealing
against the verdict of the Court of appeal by the parties by means of the cassation claim and by the third per-
sons by means of the independent claim. It is interesting whether this norm covers the verdict of the court of
appeal regarding the annulment of the arbitral awards and whether such verdict could be appealed against.

With this regard let’s look at the explanation of the Supreme Court regarding the case, when the party
submitted a cassation request to annul the verdict of Kutaisi Court of Appeal of june 13, 2012 regarding set-
ting aside the award rendered by the permanent private arbitration rendered on September 26, 2008.The Court
of Cassation clarified that the verdict of the court of appeal is final and therefore cannot be subjected to the
proceedings by the court of cassation.

According to the clause 6 (2) of the Georgian Law on Arbitration, any intervention of the court into the
legal relations considered by the law is inadmissible, unless the law directly provides possibility of such inter-
vention. Similar provision is provided by the part 2 of the clause 356'* of Georgian Civil Proceedings Code,
according to which the cases related to the arbitration will be examined by the court only in cases directly in-
dicated in the Georgian Law on Arbitration.

Therefore, the court is not entitled to examine the cases of above-described categories in any form un-
less this is directly provided by the normative act. As mentioned above, the first part of the clause 391 of the
Georgian Civil Proceedings Code considers appealing against the verdict of the Court of appeal by the parties
by means of the cassation claim and by the third persons by means of the independent claim, but this norm is
used only towards the cases of action proceedings. As for the given example, here we have extraordinary pro-
ceedings, where the regulating norms do not include any reference about the possibility of appeal against the
verdict of the court of appeal. Therefore, we can assume that the legislator foresees impossible intervention of

Serbian Law on Arbitration, 63, <http://www.lexadin.nl/wlg/legis/nofr/eur/Ixweser.htm#Arbitration Law>.
Croatian Law on Arbitration, 37.<http://www.vsrh.hr/CustomPages/Static/HRV/Files/Legislation Law-
Arbitration-RC.pdf>.

see, German ZPO, 1059(5), <http://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html>.

Austrian ZPO, 611(5), <http://arbitration-austria.at/dokumente/Official CommentAustrianArbitrationAct2006.-
pdf>.
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the court of cassation in the cases of similar category.1 Consequently, the verdict of the court of appeal regar-
ding the annulment of the arbitral award is final and cannot be subjected to the appeal.

4. Substance and Procedures of Recognition and Enforcement of the Arbitral Awards

4.1. Regulation Norms and General Characteristics of the Recognition and
Enforcement of the Arbitral Award

The arbitral or court proceedings - either at national or international level — can have the single goal,
to solve the dispute between the parties through rendering an award compulsory for the parties. The actual
legal or economic results occur only after enforcement of the decision made by the competent body; there-
fore, enforcement of the award is the very important procedure which proves the attempt of the parties and
the dispute examination bodies for the resolution of the given dispute.

In order to enhance the role of the international arbitration and ensure its flexible and effective per-
formance, the active campaign to create a uniform system of recognition and enforcement of the arbitral
awards had started in 50s of the 20th century. The campaign aimed creation of a uniform standard regula-
ting the recognition and enforcement of the arbitral awards.

The mentioned efforts resulted in conducting the UN organized NY Convention in 1958 regarding
recognition and enforcement of foreign arbitral awards. The Conventioned is considered by the internatio-
nal commercial arbitration as one of the significant grounds for recognition and enforcement of the foreign
arbitral awards and represents the “central legal instrument” for settlement of relations.”

Georgia joined the NY Convention on August 31, 1994°, however it was not duly reflected in the co-
untry’s legislation about arbitration for long time and the international arbitral awards had not been regula-
ted until 2009. As we already mentioned, Georgian legislation was limited to the Law on private arbitration
of 1997 that did not refer to the international arbitration, recognition and enforcement of such arbitral
awards and other important issues thereof.* The Georgian Juruducal literature referred to the gaps in the
mentioned law and expressed necessity of adopting the regulations corresponding to the new Model Law.’

One of the novelty of the Georgian Law on Arbitration, as of the normative act set forth in accordan-
ce with the Model Law is the improved provision regarding recognition and enforcement of the arbitral
awards corresponding to the international standards. The clause 44 of the Law provides that despite the co-
untry where the arbitral award was rendered, the awards are obligatory enforceable and in case of submit-
ting a written application to the court, they should be enforced unless there are the grounds to refuse its re-
cognition and enforcement. Regarding the arbitral awards rendered in Georgia the authority to validate their
recognition and enforcement are granted to the courts of appeal; and for the arbitral awards rendered outsi-
de Georgia — to the Supreme Court of Georgia.

4.2. Substance of Recognition and Enforcement of the Arbitral Award

The juridical literature defines the recognition of the arbitral awards as the court’s permit that the gi-
ven award is final and compulsory for the parties. After, by res judicata, the parties lose their right to ad-
dress the dispute examining body for the same dispute subject-matter.

According to the general principles of the theory of law®, the application of the state laws is limited
to the borders of the country and consequently, are applicable to the territory within the sovereignty of the

verdict of Georgian Supreme Court of Sept. 25, 2012 regarding the case #as-1246-1175-2012

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 28.
resolution of Parliament of Georgia about “accession to the international Convention regarding recognition and
enforcement of foreign arbitral awards”, Tb., Feb. 3, 1994, <codex.net2007>.

Tsetsvadze, G., Preconditions of International Arbitral proceedings (Comparative analysis), thesis, Tb., 2008, 90.
Zambakhidze, T., International Commercial Arbitration (problems and perspectives), Tb., 2004, 80, 81.

®  Khubua, G., Theory of Law, Tb., 2004, 147.
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country. In the contest of international relations, sovereignty generally means the state’s right to conduct
the supreme power on its territory.1

Thus, there are no contradictions with regard to the recognition of the arbitral awards rendered in
Georgia. The state, within its sovereign authority conducts its legal authority by following the territorial
principles and legitimates the arbitral awards through the judicial authority.

Let’s have a look what happens in cases of recognition of the foreign arbitral awards. As already
mentioned before, based upon the sovereignty principles, it is not possible to fulfill the state’s public power
on the territory of the other country. Besides, there is matter of the “territorial principle”, indicating that the
state is entitled to fulfill its compulsory power only within its geographic borders. Therefore, the recogniti-
on and enforcement of foreign arbitral awards in other country is an act of fulfillment of the public power
by the latter, toward which the named state “uses its full sovereignty and freedom”. The international law
generally does not contain provisions that would oblige this or that state to recognize and enforce the fore-
ign arbitral awards. Thus, it solely depends upon the state’s will to apply the above-mentioned foreign acts
to their territories; “Otherwise, the independence of the country would be under the question; because the
right to ignore illegal foreign orders is one of the features of sovereignty of any political system.”” Therefo-
re the legitimation of the international and/or the foreign act — the arbitral award — within the borders of the
actual country is fulfilled on the base of the state’s permit that means the limitation of the territorial prin-
ciple. Framing this principle is based upon the bilateral and multiralteral international agreements conduc-
ted by the country or upon the internal legal norms of the country. Such permit from the country enables in-
ternational turnover of different acts, but the foreign decisions are not automatically applied to the territory
of other country. Subjecting the arbitral award to the legal system of other country can be done only thro-
ugh the recognition of the award.

Very often the recognition of the arbitral award comes together with its enforcement. They have cer-
tain similarities but in fact they represent different legal notions and therefore cause different legal outco-
mes. The recognition of the arbitral award means the enhancement of a foreign act on the territory of the
country, whenever there are no sufficient grounds for refusal. By means of the recognition the foreign act
enters into the legal system of the other country. * The recognition itself as a separate act can prevent the
party from violation of its rights granted by the award. The validation of enforcement goes deeper and obli-
ges the parties to respect the nature of the award.” The recognition itself has rather declarative nature, whe-
reas the validation of enforcement requires an exequatur process. This particular process brings the imme-
diate legal results — e.g. it makes possible to satisfy the creditor’s interests by means of forced measures
upon the borrower’s property.”

Arbitration can be the relevant instance for the creditor to submit a claim, but the validation of the
arbitral award and its enforcement is done only by the relevant competent bodies. °

Thus, “the institute of recognition means that the state permits the given judicial act to cause the le-
gal outcomes within the territory of its jurisdiction.” ’ “Recognition of the foreign arbitral award by enhan-

“The terms sovereignty has been used in other contexts, of course, including as a description of a political
subdivision’s autonomy on certain matters”. Reisman M. W., Sovereignty and Human Rights in Contemporary
International Law, in Democratic Governance and International Law 239 (Fox G. and Roth B., eds., 2000),
exploring sovereignty of populations in contrast to that of rulers. Krasner S.D., Globalization and Sovereignty, in
States and Sovereignty in the Global Economy (Smith D., Solinger D., & S. Topik, eds., 1999). Arbitration of Int'l
Business (Ch. 2-E-1), TheChallenge of Sovereignty.

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 12.
HaasLU., die Anerkennung und Vollstreckung ausldndischer und internationaler Schiedsspriiche, 1991, 128.
Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 13.
Tsertsvadze G., Brief commentary to the Georgian Arbitration Law 2009, Tb., 2011, 174.

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 14.

ASA bulletin, Volume 23, N1 Kluwer Law international 2005, 684. Tsertsvadze, G., International Arbitration,
Tb., 2012, 48.

Tsertsvadze, G., International Arbitration, Tb., 2012, 652.
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cing the area of its application is a precondition of permitting an application power to the mentioned award
that is further expressed in its validation for enforcement”. '

As a rule, the recognition takes place together with the validation of enforcement of the foreign arbitral
award. This fact proves that the institutes of recognition and enforcement have very close conceptual interrela-
tion and that it is impossible to explore the enforcement in detail without considering the recognition.

We agree that it is not reasonable to allow the application of the foreign legal act in the territory of the
other country without the deliberate review of it; this enables us to conclude that the institute of recognition
was created for such purpose. During the times the concept of recognition has appeared: it is usually conduc-
ted automatically, without the recognition procedures, by the judge entitled to examine the dispute subject-
matter. The court recognizes and validates enforcement of the arbitral award simultaneously by one order. In
practice, the parties require the enforcement of the award, yet, the recognition of the award is possible without
its enforcement.”

The court recognizes and validates the enforcement of the arbitral award, if there are no grounds for re-
fusal of recognition and enforcement of the named award. The list of impeding circumstances is provided by
the clause 45 of the Law on Arbitration, which is an identical translation of the clause 5 of the Model Law and
at the same time coincides with the grounds for award annulment provided by the clause 34 of the Model law.
To these issues we will refer in detail in the next chapter.

We can assume that NY Convention is a manual of the actions regarding the recognition and enforce-
ment of foreign arbitral awards. It regulates key legal aspects related to the recognition and enforcement of the
awards. And, aims to unify the normative acts related to the recognition and enforcement of the arbitral
awards, to encourage arbitral agreements and establish a uniform standard for regulation.

4.3. Procedures for Validation of Enforcement of the Arbitral Award

While the Georgian Law on prvate arbitration was in force, the practice of rendering the arbitral
awards showed that the awards rendered by such body violated not only the procedural rights of the parties
but also their material-legal rights.

The improvement of arbitration environment in the country through adopting the regulations corres-
ponding to the international standards and consideration of the mechanisms of recognition and enforcement
of foreign arbitral awards in order to fulfill the liabilities assumed through the NY Convention had the vital
importance.’ Consequently, the new law on arbitration increased the scope of the judicial scope for recogni-
tion and enforcement of both: national and foreign arbitral awards. According to the Law on arbitration the
amendmends had been made to the Georgian Civil Proceedings Code and the scope of the court’s interven-
tion into the arbitral proceedings and enforcement of the awards had been defined in detail. The norms cor-
responding to the civil proceedings Code mark off the authorities of the court of the first instatnce, court of
appeal and court of cassation with regard to the arbitral proceedings.

The new law on arbitration and namely its clauses 2(a), 44 and 45 precisely define the competences
of the relevant authorities toward each specific legal relation. For example the pre-award relief measures
are under the district (city) courts authority. The clause 44 (1) provides that “regarding the awards rendered
in Georgia the authority belongs to the courts of appeal, and for the awards rendered outside the country the
authority belongs to the Supreme court of Georgia.” Hence, Georgia established distribution of judicial aut-
hority among all instances by means of adopting a new law on arbitration.

The authority of recognition and enforcement of the arbitral awards rendered outside Georgia be-
longs to the chamber of civil, business and bankrupt cases of the Supreme Court of Georgia.

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2009, 14.
There are the award categories that need the recognition but no enforcement, as they have the declarative
character. Dirk O, Article IV, NYC in Kronke, Herbert; Nicimento, Patricia; Otto Dirk; Port Nicola Christine;
Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New-York convention,
Kluwer Law International, 2010, 149.

Tsertsvadze G., Brief commentary to the Georgian Arbitration Law 2009, Tb., 2011, 19 .
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The structure of the chamber of civil, business and bankrupt cases is defined by the organic law on the
Supreme Court. The clause 9 of the named law provides that the Chamber of the Supreme Court examines the
cases by participation of three judges, unless the extreme complication, significance or the substance of the
case requires the dispute examination by the Grand Chamber of the Supreme Court.

It is axiom, that the foreign arbitral award can be subjected to the compulsory enforcement only if the
court recognizes it and validates its enforcement. In order that the Supreme Court of Georgia — the authority to
recognize and enforce the foreign arbitral awards in Georgia — had enforced the award, the party should sub-
mit to the court: a) the original of the arbitral award and/or its sufficiently endorsed copy; b) the original of the
arbitral agreement or its sufficiently endorsed copy; If the arbitral agreement or award is conducted in the lan-
guage which is not official language of the state, where the recognition and enforcement of that award is so-
ught, then the party shall provide the sufficiently endorsed authentic translation thereof.

According to the clause 44 (1) of the Georgian Law on arbitration: “the authority to recognize and en-
force the arbitral awards rendered in Georgia belongs to the courts of appeal”. Therefore, whenever the party
does not fulfill willingly the arbitral award, the interested party addresses Thilisi or Kutaisi court with the re-
quest to recognize and validate enforcement of the award.

In any case, the court comes to an either decision: to recognize and validate the enforcement of the
award, that guarantees the interested party with the forced enforcement of the award in his/her favor, or, whe-
never the sufficient legal grounds for refusal of recognition and enforcement are present, issues a decision re-
garding refusal of recognition and enforcement of the award.

The decision about enforcement of the arbitral award is issued by the court of appeal in a form of ver-
dict. Together with the verdict on enforcement of the arbitral award the party receives the execution paper.
The verdict of the court of appeal regarding the enforcement of the arbitral award is final that means that such
verdict cannot be subjected to the private or cassation claims.'

Unlike the annulment of the arbitral award, there is a gobal consensus regarding the refusal of recog-
nition and enforcement of the arbitral awards. The refusal on recognition and enforcement of the arbitral
award is valid within the territory of one country. This does not deprive the right of the party to re-address
the arbitration with the request to examine the dispute by taking in consideration the court’s comments. Be-
sides, the recognition and enforcement of the named award can be requested in the jurisdiction of the other
country and therefore can be subjected to the mentioned procedures.

5. Gorunds for Annulment of the Arbitral Award and for Refusal of Recognition
and Enforcement of Arbitral Award

5.1. General Overview

The group working on the Model Law purposefully created the catalogue of the grounds for annul-
ment of the arbitral awards (clause 34) according to those grounds declared by NY Convention (clause 5)
as preconditions for refusal of recognition and enforcement of the arbitral awards. Besides, the grounds for
refusal of recognition and enforcement stipulated in the Model Law are unalterably copied from the NY
Convention. Respectively, the countries that adopted their national laws in compliance with the Model Law
and joined the NY Convention, achieved a uniform approach toward the refusal of recognition and enforce-
ment of the arbitral awards. “Thus, in fact, the united and unified system of judicial control over the arbitral
awards had been established, that does not depend upon the location where the enforcement of the arbitral
award is sought. The refusal of recognition and enforcement of the arbitral award and the annulment of the
arbitral award have the similar content and different forms.”

The model law and the NY Convention, and consequently the new Georgian Law on Arbitration, di-

vide the grounds for annulment of the arbitral awards and refusal of recognition and enforcement of arbitral
awards into two groups.

e.g., Case as1369-1291-2012 of Oct.15, 2012 of the Chamber of civil cases of the Supreme Court of Georgia.
Tsertsvadze, G., International Arbitration, Tb., 2012, 624.
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The first group is a list of the grounds in presence of which the party has to point out the reason of an-
nulment/refusal and is burdened to assert it, i.e. the listed conditions are the subject to the court proceedings
“if the party, against which the arbitral award is rendered, submits a claim and asserts that . . . “.In such case
the court is entitled to refuse annulment of the award or recognize the awards and validate its enforcement, if
the loser party cannot assert duly the pointed ground and establish it by the factual circumstances. The gro-
unds allocated to the second group shall be pointed out and investigated by the court (ex officio).' The Georgi-
an court’s duty to revise the disposition of the last two points is proved by the following phrase: “...the court
will establish that . . . «.

Alike, the Georgian Law on arbitration establishes the identic legal grounds for both: annulment of the
arbitral award and refusal of recognition and enforcement of arbitral award. The court performs the recogniti-
on and enforcement of the arbitral award if the grounds for refusal are not present. Therefore, in accordance
with the clause 45 of the Georgian Law on arbitration, the clause 36 of the Model Law and the clause 5 of the
NY Convention, “the party can be denied from recognition and enforcement of the arbitral award”; and in ac-
cordance with the clause 34 of the Model Law and the clause 42 of the Georgian Law on Arbitration “the ar-
bitral award can be annulled”” whenever the grounds directly indicated in the law are present.?

The above norms establish the uniform grounds for annulment of and refusal of recognition and enfor-
cement of the arbitral awards, yet, the annulment of the arbitral award and the refusal of recognition and en-
forcement of the arbitral award differ in institutional terms of and in terms of the occurred results that were
discussed in the previous chapters.

The Georgian Law on arbitration establishes 8 grounds in total that supervene from the provisions of
UN NY Convention, and in particular from its clause 5 and the clauses 34 and 36 of the Model Law. The
NY Convention lists only 7 circumstances whereas the Georgian Law divides the content of the clause 5
(1,a) of the NY convention into two sub-paragraph (Georgian Law on arbitration, clause 45.1 “a.a.” and
“a.b.”). Let’s review them in brief.?

5.2. Annulment and Refusal Initiated by the Party

When proceeding with the annulment of the arbitral awards and refusal of recognition and enforce-
ment of arbitral awards (the Court of appeal for the arbitral awards rendered in Georgia, and the Supreme
Court for the awards rendered outside Georgia) the Court based upon the evidences provided by the party
establishes the subsistence of the following circumstances:

5.2.1 Incapability of the Party of the Arbitral Agreement

We already talked about division of the clause V(1)(a) of NY convention into two groups by the Ge-
orgian Law on arbitration. The NY Convention specifies that incapability in such cases will be determined
by the law to which the parties subject the arbitration agreement.

The Georgian Civil Proceedings Code, and in particular its clause 12 defines the capability as: “the
ability of the natural person, to fully acquire and perform the civil rights and duties by his own free will and
performance”. The capability arises from the moment of reaching the lawfull age (18 years) by a person.

Sanders P., ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For Judges,
Published by the International Council for Commercial Arbitration, 2011, 79-80, <www.arbitration-icca.org>.
Van den Berg A. J., New York Convention of 1958: Refusals of Enforcement, ICC International Court of
Arbitration Bulletin — Vol. 18/No. 2 — 2007, 2.

note: the court’s discretion will be discussed in the next chapter in the light of admissibility/inadmissibility of the
enforcement of the annulled arbitral award.

The grounds established by the NY Convention (V(1)(e)) “if the arbitral award is annulled . . . “ is not considered
by the clause 34 of the Model Law. This matter is discussed in the next chapter in the context of interrelation
between the annulment and refusal of recognition and enforcement of the arbitral award.
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Also, the person is capable if s’he marries before reaching the age of 18 years; whereas the juvenile less
than 7 years old (under age) is deemed incapable. Incapable is also a person who is deemed incapable by
the court because of his/her lunacy or mental disease; the rights of such person are realized by his/her legal
representative (trustee).

Restriction of capability can be admitted only in the cases provided by the law. Any restriction of ca-
pability through any bargain is absolutely unacceptable.

5.2.2 The Arbitral Award is Null or Void

(Clause 45 (1) “a.b.”).

The legitimacy of the arbitral award is determined by the law to which it was subjected by the parties.
Whenever such option is impossible the lex arbitri (lex fori) is used. This norm is regulated by the NY Con-
vention as: “. . . the recognition shall not take place. . . if . . . the present agreement is out of the legal force by
the law to which the parties have subjected the agreement; whenever such reference is absent, by the law whe-
re the award was rendered.”

If there is no arbitral award with the legal force, nothing can follow from that - exnihilo nihilfit. The ou-
ter borders of examination are not clearly defined nor set out logically. “Absence of the legal force” (as per
formulation of norm — declaring null and void) includes “the absence” and the situation when the agreement
does not restrict the natural or legal person being the “party” of the arbitral proceedings.'

The mentioned grounds are often referred in practice. In most cases, for example, the party claims that
there is no arbitral agreement conducted because the written form of the arbitral agreement provided by the
clause II (2) of the Convention was not fulfilled and etc.? This ground ensures the correlation, the balance of
“competence to competence” which equips the arbitral tribunal. Even the furthest variations of “competence-
competence” (competence of negative competence) equip the tribunal with the right to be the first place of
conducting the jurisdiction.® The final word is not after the tribunal, but stays with the court.* Like to the clau-
se 16 of the Model Law, “the clause 16(1) of the Georgian Law on Arbitration defines that arbitration is entit-
led to make a decision about its own competence including the existence or authentic of the arbitral agree-
ment. Besides, the paragraph 5 of the same clause provides that if the arbitration establishes its due competen-
ce, the parties can appeal against the decision in the court within 30 days period. The court’s verdict upon the
issue is final and cannot be appealed; i.e. if tribunal makes a positive decision upon its jurisdiction and conti-
nues a process that will end with the arbitral agreement, after appealing against such decision, the negative
verdict of the court finally settles the issue of jurisdiction. Consequently, “in very rear cases when the deci-
sion about the competence is made by the arbitration simultaneously with the essential dispute resolution,
then the issue of competence can be examined by submitting an application regarding annulment of the ar-
bitral award or its recognition and enforcement.”®

5.2.3 Due Process

The party was not dully informed about appointment of the arbiter or about the arbitral proceedings,
or could not attend the arbitral proceedings for some other reasonable excuse. (clause 45 (1) “a.c.”

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration, 2010, 137, <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

2 Sanders P, ICCA’S Guide To The Interpretation of the 1958 New York Convention: A Handbook For Judges,
Published by the International Council for Commercial Arbitration, 2011, 87.

Gaillard E., The Negative Effect of Competence-Competence; Mealey’s International Arbitration Report, 2002, 27.
German ZPO, 1032(2), “a party may request an early ruling on “admissibility” of the dispute from the courts.
This covers jurisdictional issues as well, including the issue of the validity of the arbitration agreement. Kroll S.
& Kraft P., Ten Years of UNCITRAL Model Law in Germany, 1 World Arbitration and Mediation Review,
2008, 439, 453.

> Tsertsvadze, G., International Arbitration, Tb., 2012, 545.
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The right of the impartial court is a corner-ston of the fair decision. The right of an impartial court
and consequently the right of the court trial for the party is widely recognized. This provision is violated
when there are the causal relation between the trial error and the arbitral award, and when the party had no
other opportunity for self-defence.' the party of he arbitral proceedings should in any circumstances have
the opportunity to take part in the process and express one’s own position.

Similar provision of the NY Convention sounds as follows: “the party against which the arbitral
award is rendered was not dully informed about appointment of the arbiter or about the arbitral procee-
dings, or could not provide his explanations due to some other reasonable excuse”. (clause V(1)(b)).

With regards to this topic it is important to have the party dully informed in compliance with Jex fori
requirements. Very often, it is not possible to define the exact meaning of the term “due process” (ability to
present a case, fair hearing, etc.), but the grounds for it are out of question, - together with dully informing,
the parties should be guatanteed with equal treatment and the opportunity to present own arguments.>

5.2.4 Jurisdiction upon the Dispute

Upon the party’s initiative the party can be denied from recognition and enforcement of the award or
the award can be annulled, if the award is rendered regarding the dispute that was not considered by the ar-
bitral agreement, or refers to the issue that exceeds the limits of the arbitral agreements. The party can be
denied from recognition and enforcement of the arbitral award fully or in part where it exceeds the frames
of the arbitral agreement (clause 45 (1)”a.d”).

“Exceeding the authority by the arbitral tribunal considered by the mentioned norm is often reflected
by in the form of the rendered award that refers to the dispute subject-matter which is not settled through
the arbitral agreement. For example, when rendering an award in the arbitration practices the overall prin-
ciples of justice are used instead of the law of a particular country. Certainly, this is not allowed by the le-
gislation of several countries. Consequently, if the arbitral tribunal renders its award in line with the general
principles of justice notwithstanding that such practice is not allowed by the applicable procedural law, this
will mean the disposition considered by the above-mentioned law.”® This issue is present when the arbitral
tribunal applies the law which was not chosen by the parties.

The corresponding norm (V(1)(c)) provided by the NY Convention gives wider formulation: “. . . the
decision is made upon the dispute, that is not considered by or is not a subject to the arbitral agreement or
to the additional comments to the arbitral agreement; or includes the resolution regarding the issues that ex-
ceed the frames of the arbitral agreement or the additional comments thereto; and, whenever possibly the
decisions regarding the issues covered by the arbitral agreement or the additional comments thereto are se-
parated from the issues that are not considered by such agreement or the additional comments thereto, then
the part of the arbitral award which includes resolution regarding the issues considered by the arbitral
award or the additional comments thereto are the subject to recognition and enforcement”.

5.2.5 Irrelevance in Arbitration Composition or Arbitral Procedures

The base is stipulated in the clause 45 (1)”a.e.” of the Model Law provides that: “the composition of
the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless
such agreement was in conflict with a provision of this Law from which the parties cannot derogate, or, fai-
ling such agreement, was not in accordance with this Law”*

Gotua L., Enforcement of the foreign court sentences and the foreign arbitral awards, Thesis, Tb., 2010, 77.

: Sanders P., ICCA’S Guide to The Interpretation of the 1958 New York Convention: A Handbook For Judges,
Published by the International Council for Commercial Arbitration, Haague, 2011, 92-93, <www.arbitration-
icca.org>.

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, Thesis, Tb., 2010, 77.

* Model Law, 34(2)(a)(ii).

248



In case of Georgia, in order to exclude the mentioned basis for annulment of award and refusal of re-
cognition and enforcement of the award, the chapters III, IV and V of the Georgian Law on Arbitration
should be referred, that cover the norms regulating the authorities of composition of the arbitration and the
arbitral procedures.

Likewise, the enforcement of arbitral awards rendered outside the Georgian borders cannot be vali-
dated, if the errors in arbitration composition or in the arbitral procedures are confirmed. “At the same time
it is not clear at what extent can the parties establish the provisions different from the imperative procedural
norms in their agreement?””'

5.3. Annulment as a Liability of the Court (ex officio)

According to the law on arbitration the judges of chambers of civil cases, business and bankruptsy cases
of the Supreme Court of Geogia are liable to revise the arbitral award (despite the palce where it was rendered)
and check their compliance with the following two norms:

1) The dispute cannot be subjected to the arbitral proceedings according to the Georgian legislation;

2) The arbitral award contradicts with the public order of Georgia.

The Public Order is one of the problematic notions in the international arbitration. If the other bases are
more or less defined and formulated, the court has to determine when the public order is deemed breached. Des-
pite that the courts of some countries try to avoid wider interpretations, still, referring to the local “public order”,
provides the opportunity of refusal of recognition and enforcement.?

“Georgian legislation does not distinguish the arbitral awards according to the countries of origin; therefo-
re we will see in future how the Georgian judges will refer to the notion of the public order; wheather the attitude
toward the Georgian and foreign arbitral awards will be similar, and etc. In such cases the judge should proceed
so that the prohibitions of revision au fond and the key principles of the Georgian law are met. The breach of or-
dre public in fact is a sole restriction in terms of revising the substances of foreign awards. The idea spread out
in European juridical literature states that the subject of control of the act’s conformity with the public order is to
be assured that the act satisfies the minimum standards of fair process in the country.”

The public order may belongto material law and procedural law. Besides, the national, international and
transnational and etc. public orders are distinguished. The scope of this theme is quite wide, therefore we will li-
mit ourselves to the statement that “juridical science cannot provide and should not strive to provide an overall
notion of the public order. The best way to clarify its meaning is to comment the arvitral awards and court ver-
dicts, where the detailed analysis of every circumstance will enable us to determine whether the recognition and
enforcement of the specific arbitral award contradicts with the public order.™ Or, in case of setiing aside the
award, to determine whether the public order is breached by the specific arbitral award.

6. Relation of setting aside an Arbitral Award with the Procedures
of its Recognition and Enforcement

6.1. General Overview

When learning the interrelations between the annulment of the arbitral award and recognition and
enforcement of the arbitral award, the attitude of Georgian legislation toward the recognition and enforce-
ment by one country of the arbitral award set aside by another country - is essential. In other words, whet-
her the Georgian Supreme Court will recognize and enforce those arbitral awards rendered outside Georgia

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2010, 77-78.
Tsertsvadze, G., International Arbitration, Tb., 2012, 666.

Gotua, L., Enforcement of the foreign court sentences and the foreign arbitral awards, thesis, Tb., 2010, 80.
Tsertsvadze, G., International Arbitration, Tb., 2012, 667.

T
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that were set aside by the court of the country where the awards had been rendered. The judicial practices
differ worldwide, therefore there are various ideas regarding the issue. We will discus them below.

From the other hand, it is interesting to know what happens after recognition and enforcement of the
arbitral award. Is it possible to set aside the recognized and enforced awards in Georgia?

6.2. The Recognition and Enforcement by a Country of the Arbitral
Award Set Aside by another Country

The composers of the NY Convention believed, that “If the award has been set aside ... there does no
longer exist an arbitral award and enforcing a non-existing arbitral award would be an impossibility or even
go against the public policy of the country of enforcement.~'

Recognition and enfocement of the arbitral award within the territory of the state, is mostly conditioned
by the legal force of the arbitral award in the country of its origin. Generally, there is an expectation that the
annulment of the arbitral award prevent from its enforcement.? is the annulment of the arbitral award in a fore-
ign country the sufficient ground to prevent legal outcomes of the award in another country? The clause 5 of
the NY Convention defines that the party can be denied from the enforcement of the arbitral award if “the
award . . . was annulled or set aside by the competent authorities of the country where it had been rendered, or
by the authorities of the country whose legislation had been applied to it”.

Nevertheless, this formulation of the norm of NY Convention is debatable, because it says that the en-
forcement of the arbitral award can be denied . . . what does “can be” mean?® It seems that in the English ver-
sion® of this international Convention there are no imperative requirements regarding the above-mentioned
obstructive circumstance. Whether the judge will satisfy the application regarding recognition and enforce-
ment of the foreign arbitral award if the award has been annulled in the country of its origin, can be decided
by the judge’s assessment. The disposition of the norm is also highlighted by the condition that such circum-
stance can be considered only upon the parties’ initiative and it is not the subject of mandatory consideration
by the judge (it is not ex officio).®

According to such interpretation the clause V(1)(e) of the Convention grants the discretion power to
the court and allows it to recognize and validate the enforcement of the annulled foreign award; besides,

Sanders P., New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1959,55.
also: Van den Berg A. J., Annulment of Awardsin International Arbitration",in R. B. LillichandC . N. Brower,
International Arbitration in the 21st Century: Towards "Judicialization" and Uniformity, 1992, 133, 161. Haight
G. W., Convention on Recognition and Enforcement of Foreign Awards: Summary Analysis of the Record of the
UN Conference 1958, 42. Cf. Commonwealth Secretariat, The New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1981, 24, <http://www.uncitral.org/pdf/english/texts/arbitration/ml-
arb/Model-Law-Arbitration-Commonwealth.pdf>.

Pavic V., Annulment of Arbitral Awards in International Commercial Arbitration. 2010, 149. <http://papers.-
ssrn.com/sol3/papers.cfm?abstract_id=1615333>.

Paulsson J.,May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 14 Arb. Int’l
227-30, “I examined all five official versions of the Convention and found that four of the five versions clearly
used permissive rather than mandatory language, and thus came to the conclusion that the drafters wished to give
the enforcement judge discretion on whether or not to enforce an annulled award. (1998). On the other hand, the
French reading of the Convention as requiring non-enforcement of annulled awards may have conditioned the
French approach to find a way out of that straight-jacket.

Nacimiento K., Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New
York Convention, 2010, 366. The official authentic translation of the NY Convention exist in English, French,
Spanish, Chinese and Russian languages each having the equal force. The provisions of this clause are identic in
English, Spanish, Chinese and Russian versions; however, the French version is different. The English text
considers a discretive note that the party can be denied, whereas the French text excludes such discretion and
hands over the liability to the court, without any discretion, to refuse recognition and enforcement of the award in
every casewhenever specific grounds are present. (“seront refusées”, i.e. shall be refused).

arguments opposite to the interpretation: Van den Berg A. J., Enforcement of annulled awards, ICC International
Court of Arbitration Bulletin, 1998, 15, <http://www.hvdb.com/wp-content/uploads/1998-AJvdB-Enforcement-
of-Annulled-Awards.pdf>.

250



despite the revision of the grounds upon which the award was annulled. Consequently, the annulment does
not automatically mean that the award will not be enforced in other country. In the research regarding the
convention published by Proffesor Alert Van Der Berg' in 1981 the author indicated that the Convention
could be “undermined” if all peculiarities of the national legislation would cause frustration of the enforce-
ment of the award.? In such cases, the local annulment standards (LAS), despite their exotic nature, become
extraordinary important.’

The practice shows that the annulled awards have less chances of enforcement®, however, the French
court has enforced a number of annulled arbitral awards (the most vell-known case are: Hilmarton Ltd. v.
Omnium de Traitement et de Valorisation, decision of March 23, 1994°; also the Bechtel case and Putrabali
case, decision made on june 27, 2007°); and the USA court enforced the arbitral award annulled by the
Egyptian court (Chromalloy Aeroservices v. Arab Republic of Egypt; 1996).

These decisions outlined the trend of common development of USA and French forensic practices.
In both cases the courts enforced the awards that had been annulled by the courts of the countries of their
origin, based rather upon the more favorable provisions’ of the local legislation than upon the NY Conven-
tion. But, later on, the USA and French forensic systems developed diametrically different approaches. The
French courts continued ignoring the foreign annulment elements and recognition of the international arbit-
ral awards despite the attitude of the local legislation of the country of the award’s origin regarding the le-
gal force of the award. As for USA courts, they enhanced refusals of recognition and annulment of the
awards annulled in the location of their proceedings. The USA courts ignore the “foreign” annulements
only in case when the award fundamentally contradicts and breaches the public order of USA.® It is obvio-
us, that one of the most important issues regarding the settlement of the arbitration matters is the determina-
tion of the location of the arbitral proceedings. In fact, this is a criterion determining the nationality of the
legislation applied to the arbitral proceedings; according to which the awards are classified into the national
and international arbitral awards and besides, the competent court that will be entitled to examine the issues
arising from the arbitral proceedings is also chosen according to the location of the arbitral proceedings.’

Van Der Berg A. J., the New York Arbitration Convention of 1958, 1981, 355.
2 Paulsson J.,Enforcing Arbitral Awards Notwithstanding A Local Standard of Annulment (LSA), The ICC
international Court of arbitration Bulletin vol 9/#1, 1998, 1, <http://ciarb-europeanbranch.com/training/Course-
Material/Geneva%20ARF%20Advance%20Materials/Advance%20File%20to%?20participants/A16.%20Paulsson
%200n%20Enforcing%20Awards%?20after%20LSA.pdf>.
Paulsson J., The case for disregarding local standard annulments under the New York Convention, 7 Am. Rev.
Int’l Arb., 1997, 99, <http://ciarb-europeanbranch.com/training/CourseMaterial/Geneva%20ARF%20Advan-
ce%20Materials/Advance%20File%20t0%20participants/A16.%20Paulsson%200n%20Enforcing%20Awards%2
Oafter%20LSA.pdf>
Redfern & Hunter,. For an overview of the practice and caselaw, supra note 22, 540.
Koch C.,The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience),
Kluwer Law International, The Netherlands 2009, J. Int. Arb.2, 272.
Polkinhorne M.,Enforcement of Annulled Awards in France: The Sting in the Tail, January 2008, “in 2007, the
Putrabali case celebrated the culmination of the Doctrine Ancel. The French Supreme Court proclaimed that —an
international award, which is not connected to any legal system, is an international judicial decision, whose
legality is examined with regards to the applicable laws in the country where its recognition and enforcement are
sought.”, <www.whitecase.com/files/Publication/9519e3f5-1c7b-4531-8a62-a6ac59dc87de/Presentation/Publica-
tionAttachment/153d6bd2-17f4-48a0-94b2-af4265abf8fc/article Annulled_awards_v3.pdf>
Tepes N., The More Favorable Right Provision of Art. VII of the New York Convention and its Application to the
Form of the Arbitration Agreement; 12 Croat. Arbit. Yearb., 2005, 125.“...application of the New York
Convention cannot result in the situation where a party would be deprived of any rights it has according to more
liberal provisions of the law of the country where enforcement procedures are taking place. This provision, also
known as the more favorable right provision, basically ensures that the recognition and enforcement will take place
in...”: <https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=ci-
te&docid=12+Croat.+Arbit.+Yearb.+125&srctype=smi&srcid=3B15&key=8258069176d781eeb4b1a47037770754>.
Koch C., The Enforcement of Awards Annulled in their Place of Origin (The French and U.S. Experience)Kluwer
Law International, The Netherlands 2009, J. Int. Arb.2, .267.
Tsertsvadze, G., International Arbitration, Tb., 2012, 312. (in Georgian)
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According to one of the views dominating for the long time and still important in England, the loca-
tion of arbitral sittings is equivalent of the municipal jurisdiction. According to this approach, the legislati-
on of the country where the arbitral sittings take place inevitably guides the arbitral agreement either di-
rectly or through the applied law. Also, it is deemed that the formation and composition of the arbitral tri-
bunal as well as the immediate process and the form of the award are also subjected to the same law.

The courts of the location of arbitration undertake the supervision upon the sufficient operation of
the aspects of arbitration procedures and consequently either recognize or annul the arbitral award at the
end of the process. In other words, according to tis approach, the location anchors the arbitration to the law
and order of the country where it takes place. The mentioned philosophy of arbitration was concerned by
EA. Mann’s paper “Lex Facit Arbitrum”. Various courses have emerged from the mentioned philosophy.
Even though the arbitral rules are applied that grant the arbiter the wider discretion over the case, the arbi-
ters following this approach will tend to subject the arbitral process to the legal norms of the country where
the arbitral sittings take place (use as lex fori).'

Another concept of arbitration spread out in France and other countries with traditions of civil justice
and systemized by Berthold Goldman and Pierre Lalive, has different view upon the issue: the seat of arbit-
ration is chosen for little more than the sake of convenience. The arbitral tribunals shall not act in the same
way as the national courts of the specific countries do, just because they (tribunals) are located in the same
country. The authority of arbiters does not emerge from the state, but from the law and order created by the
entire law, that in presence of the certain conditions recognizes validity of the arbitral agreement and arbit-
ral award.

Unsettled dissension regarding the role of the location of arbitral sittings becomes more critical when
the issue of enforcement of the arbitral award that had been annulled by the court of the country where the
arbitral sittings took place, appears on the agenda.

The main question appears again — Is it possible to enforce the award that was annulled by the com-
petent court of the country where that award was rendered? When the award is deemed to gain its compul-
sory power from the state’s law and order, and the latter deprives the award of legal force, logically, such
award does not exist any more and therefore cannot cause any further legal outcomes.

But, if the location of the arbitral proceedings is not deemed as a sole band between the arbitral sit-
ting and the national law and order, it is possible that the arbitral award annulled by one country is recogni-
zed by another country; the law of the country of origin of the arbitral award will not affect the law of the
country where such award will be enforced.

Thus, Emmanuel Gaillard supposes that the answer on this question which is still widely argued
worldwide depends on the conceptual approach toward the arbitration of the country.?

6.3. Collesion between the Procedures of Annulment as well as Recognition
and Enforcement of Local Arbitral Awards in Georgia

“Refusal of recognition and enforcement of the arbitral award and the annulment are the forms of
control of the award that mainly aim to prevent from occurence of the legal effect of the award rendered
through violation of the fundamental principles of the arbitral proceedings, notwithstanding the effect it-
self.”® Refusal of recognition and enforcement of the arbitral award and annulment of the award are con-
ducted in full compliance with the identic grounds provided in the Georgian Law on Arbitration, that were
discussed in detail above.

Gaillard E., The Enforcement of Awards Set Aside in the Country of Origin; ICSID Revew — Foreign
Investment Law Journal,based on the report presented by the author to the ICCA Congress in Paris, May
1998, 17.

thereto 18.

Tsertsvadze, G., International Arbitration, Tb., 2012, 624 (in Georgian).
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We’veseen that Georgian legislation of arbitration similarly regulates the process of recognition and
enforcement of the arbitral awards rendered locally or outside the country’s borders. Houever, only arbitral
awards rendered in Georgia can be subjected to appeal or annulment.

Certainly, the awards rendered outside the country’s borders (either foreign or international arbitral
awards) exceed the competence of Georgian court and therefore cannot be annulled. In other words, when
the arbitral award is rendered outside Georgia's borders, the process of annulment of the award and the pro-
cess of recognition and enforcement of the award cannot exist simultaneously, so, their identic grounds do
not cause problems.

The situation is different with regards to the arbitral awards rendered in Georgia. As much as the lo-
cal arbitral awards can be annulled by the Georgian courts, and the same courts have the competence to en-
force the local awards, there is a collession between these two procedures.'

Recognition and validation of enforcement of the arbitral award means that there are no grounds for
refusal, therefore the grounds for annulment of the award are not envisaged too. The decisions of the Geor-
gian courts put the above arguments in doubt and it may sound paradoxically, but have annulled the arbitral
award already been recognized and validated for enforcement.

For example, the arbitral award against three defendants submitted to the Tbilisi court of appeal was
settled without any delays. The court undelined that there were not any grounds to refuse the recognition
and enforcement of the award and the named arbitral award did not contradict with the public order.?After,
two defendants applied to the same court with the request to annul the arbitral award, because the arbiter
was too young to have sufficient competence to hendle the case of the dispute. The next argument referred
to inadequacy of the fixed fines with the public order. The opposite party negated the application because:
1) the claimant party was informed about the recognition and enforcement of the arbitral award and did not
resist to the mentioned procedure; 2) the court has finally settled the case through the recognition and enfor-
cement of the award. Therefore, it should not have considered the additional measures of annulment of the ar-
bitral award, as the court’s verdict upon the recognition and enforcement of the arbitral awards is final and
cannot be subjected to appeal.

Thilisi court of appeal satisfied the application in part and reduced the amount of the fixed fines. The
court underlined that the defendant’s inactivity against the expected procedure of recognition and enforcement
of the arbitral award, could not be used as an obstructive circumstance of annulment of the arbitral award.3

The mentioned position can cause some vagueness. Firstly, the grounds for annulment of the arbitral
award and for recognition and enforcement of the arbitral award are the same. Thus, if the court enforces the
award, the winner party can suppose that all requirements established by the law are present; whereas the an-
nulment of the already enforced award contravenes with the “legitimate expectation” of the winner party.

1. it is arguable, that by means of the annulment procedure the court opposed its own decision;

2. the court did not consider that the Georgian arbitration law ensues from the Model Law, which focu-
ses on international commercial arbitration. Similarly, the annulment can be sought if the international arbit-
ration makes a decision in the territory of the same country, whereas the recognition and enforcement could
be requested if the decision is not made in the territory where it is sought.*

It is also noteworthy, that several countries with the jurisdiction of the Model Law, such as, for
example Germany and England, have unified the arbitral legislation at local and international levels. Unlike
the Georgian judges, the German judgs do not face the above described problems in their ractices. Accor-
ding to the clause 1059 (3) of the German CPC the claim requesting the annulment of the arbitral award
cannot be accepted if the award is already known and enforced by the German court.

Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 169.

Decision of Tbilisi court of appeal of May 4, 2011 upon the case # 2b.1262-11, quot.: Tsertsvadze G.,Brief
Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.

} Decision of Thbilisi court of appeal of July 11, 2011 upon the case #2b\1238-11. Tsertsvadze G.,Brief
Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.

Tsertsvadze G.,Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 170.
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Absence of the similar regulation in the Georgian law pushed the courts to the interpretation that
contradicts with the main goal of the procedures of firstly, the annulment of the award and secondly, the re-
cognition and enforcement of the arbitral awards. Therefore, it is vital to incorporate the regulation similar
to the provision set forth in German legislation into the Georgian law on Arbitration. '

Before such modifications take place, the Georgian judges should avoid the above collisions and re-
fuse annulment of the arbitral awards that had already been recognized and validated for enforcement.
According to the current practices the stability and effectiveness of the process of recognition and enforce-
ment are put under the question. In fact, the loser party has the right to appeal against the decision which
was recognized and enforced without his attendance.

7. Conclusion

The present paper aimed to outline the mechanisms of the control over the arbitral awards — the legal
nature, function and procedures of both: annulment and recognition and enforcement of the arbitral awards as
well as the issues of their interrelation.

We can say that the main defect of the legislation existing before 2010 — the recognition and enforce-
ment of the arbitral award is already systemized and complies with the requirements of the NY Convention.

Unlike the recognition and enforcement, the procedure of annulment of the arbitral awar is not regula-
ted by the international convention. However, UNCITRAL Model Law provides the directions for the natio-
nal legislations. As it is seen obviously, the Georgian law on arbitration is set up according to the mentioned
law and therefore in terms of its legal regulations and procedures — this institute is streamlined.

Notwithstanding the fact that regarding improvement of this issue anyone can have a different idea any
time and anywhere, still, there are the topics of global consensus: The arbitral award can be appeald only by
means of submitting a request for its annulment. The appeal is accepted where the mentioned awards had been
issued. The arbitral award cannot be revised substantially, except its procedural aspcts and the issues related to
the arbitral agreement; the grounds for the annulment of the arbitral award pretend to be precise, therefore, it
is very hard, or almost impossible to extend these grounds.

The issue regarding the competence upon the dispute examination after annulment of the arbitral
award is left open by the Georgian law on arbitration, unlike to the legislations of other countries.? Therefo-
re, it is obscure, whether the annulment means revercing of the case to the arbiters, or their mission has ex-
pired when they rendered their first award. From my point of view, considering the experience of the other
countries, the legal regulation of the mentioned issues would be beneficial and supportive in terms of estab-
lishment of the uniform arbitral practices.

The fortune of the annulled award is also unclear according to the interpretative formulation of the
NY Convention,? but, still, the annulment of the award is a significant instrument to prevent the unlawful
arbitral awards from gaining the legal force.

The award rendered to solve the specific dispute causes the different reactions from the parties. The
winner party starts acting for enforcement, in order to get the desirable result; and, the loser party has the
option to appeal against the award and get “better result”.

The identity of the grounds for annulment of the arbitral award and for its recognition and enforce-
ment is also caused by the same reason. In both cases the legislator excludes the possibility of appearing the
legal effect of the unlawfully rendered arbital award.

At the level of the arbitral awards rendered in Georgia, the problem is clear with regards to the co-e-
xistance of these two norms. The Georgian law on arbitration does not include a provision that would pro-
hibit the possibility of annulment of the already recognized and enforced awards; Admission of annulment

Tsertsvadze G.,Brief Commentary to the Georgian Arbitration Law 2009, Tb., 2011, 171.
2 Chapter Ill, Par.3.
} Chapter VI, ar.2.
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of the arbitral awards already recognized and enforced by the court, contradicts with the main goal of both
procedures: annulment of the award and recognition and enforcement of the award.

According to the clause 1059 (3) of the German CPC the claim requesting the annulment of the ar-
bitral award cannot be accepted if the award is already known and enforced by the German court. Such pro-
visions should be incorporated in the law in order to defend the legal interest of the winner party and pre-
vent the stability and effectiveness of the recognition and enforcement from the failure. At the same time
the competence of the court is under the question if it abolishes the award by means of the identic grounds
which it used to validate the recognition and enforcement of the same award confirming that there were no
identical grounds for refusal.
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