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Sesavali  

winamdebare kvlevis mizani Tanasworobis uflebis konstituciuri 
kontrolis standartebis SedarebiT samarTlebrivi analizia. kvlevaSi 
ganxilulia kanonis winaSe Tanasworobis uflebis konstituciuri 
kontroli saqarTvelos sakonstitucio sasamarTlos, germaniis fede-
raciuli sakonstitucio sasamarTlos, samxreT afrikis sakonstitu-
cio sasamarTlos da aSS-is uzenaesi sasamarTlos iurisprudenciaSi.

analizis Sedegad gamoikveTa, rom saqarTvelos sakonstitucio 
sasamarTlo Tanasworobis uflebis konstituciuri Semowmebisas or, 
racionaluri diferenciaciis da mkacr tests iyenebs. amasTan sasa-
marTlo diferenciaciis mkacr tests klasikuri niSnebiT diferen-
ciaciisas da diferencirebis maRali intensivobis SemTxvevaSi, xolo 
racionaluri diferenciaciis tests ki yvela danarCen SemTxvevaSi 
iyenebs. kvlevisas gamoikveTa, rom zog SemTxvevaSi racionaluri 
safuZvliT diferenciaciis testis gamoyenebisas saqarTvelos sakons-
titucio sasamarTlos analizi diferenciaciis legitimuri miznis 
miRwevasTan gonivruli kavSiris Semowmebas scdeba da saSualebis 
xarisxobriv SefasebaSi gadadis, rac mas metad mzRudav xasiaTs 
aniWebs da sadavo normis arakonstituciurad cnobas ganapirobebs. 
amdenad, racionaluri diferenciaciis testi ufro mkacri SeiZleba 
iyos, vidre es misi formulirebidan Cans.

saqarTvelos sakonstitucio sasamarTlos iurisprudenciis ger-
maniis federaciuli sakonstitucio sasamarTlos iurisprudencias-
Tan Sedarebisas TvalSisacemia, rom saqarTvelos sakonstitucio 
sasamarTlo garemoebebis safuZvelze diferenciaciis SemTxvevebSi 
miiCnevs, rom sadavo norma neitraluria da dasaSvebobis etapzeve 
wyvets maTi konstituciurobis Semowmebas. germaniaSi ki garemoebebis 
safuZvelze diferencirebis SemTxvevebSi gamoiyeneba „TviTnebobis 
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akrZalvis“ testi imis dasadgenad, Tu ramdenad moqmedebda kanonm-
debeli racionaluri safuZvliT. Sesabamisad, es testi germaniaSi, 
pirvel rigSi, garemoebebis safuZvelze diferencirebis SemTxvevebis 
SemowmebisTvis gamoiyeneba. TviTnebobis akrZalvis Semowmeba ki gamij
nulia pirebis mimarT diferencirebis an arapirdapiri diskriminaciis 
SemTxvevebisgan da am SemTxvevebis Semowmebisas sasamarTlo e.w. axali 
formuliT xelmZRvanelobs, rac Tanazomierebis Semowmebasac moicavs.

germaniaSi TviTnebobis akrZalvis testi gamoricxavs xelisuflebis 
mier SerCeuli saSualebis gamosadegobis, Sesabamisobis da aucileblobis 
Semowmebas. Tanazomierebis aspeqtebis Semowmeba, rogorc wesi, mxolod 
iseT SemTxvevebSi xdeba, rodesac saqme pirebis mimarT diskriminacias 
exeba, an garemoebebis safuZvelze diskriminacias araxelsayreli ze-
gavlena aqvs piris mier ZiriTadi uflebiT sargeblobaze, an saxezea 
akrZaluli niSnebis msgavsi niSniT piris mimarT diferenciacia. 

saqarTvelos sakonstitucio sasamarTlos iurisprudencia ar 
icnobs aseT sistematizacias da diferenciaciis maRali intensivobis 
SemTxvevebs sasamarTlo mkacri testiT amowmebs da gamarTlebisTvis 
xelisuflebisgan dauZleveli interesis arsebobas moiTxovs. 

germaniasTan Sedarebisas TvalsaCinoa, rom xelisuflebis mier 
iseTi diferencirebis gamarTlebisTvis, romlebic adamianis ufle-
bebiT sargeblobaze araxelsayrel zegavlenas axdens, an rodesac 
diskriminaciis akrZaluli niSnebis msgavsi niSniT xdeba diferen-
cireba, sasamarTlo iyenebs Tanazomierebis Semowmebis sqemas axali 
formulis farglebSi, Tumca gamarTlebisTvis xelisuflebisgan 
dauZleveli interesis arsebobas ar moiTxovs. Sesabamisad germania-
Si saqarTvelos iurisprudenciisgan gansxvavebiT arsebobs saSualo 
simkacris testic, romelic aseT SemTxvevebSi gamoiyeneba. 

germaniasTan Sedarebisas aseve TvalsaCinoa, rom saqarTvelos 
sakonstitucio sasamarTlos iurisprudenciaSi doqtrinalurad 
mkafiod ar aris gamijnuli Tanasworobis zogadi ufleba (principi) 
Tanasworobis specialuri uflebebisgan. germaniaSi aseTi gamijvna 
ZiriTadi kanonis me-3 muxlis pirveli punqtis teqstiT aris ganpi-
robebuli. saqarTvelos konstituciis axali redaqciis me-11 muxlis 
teqsti aseTi gamijvnis safuZvels ukve iZleva. aseTi, Tanasworobis 
zogadi da specialuri uflebebis doqtrinaluri gamijvniT, Ta-
nasworobis sasamarTlo kontroli moeqceva erTian sistemaSi, sadac 
kanonis winaSe Tanasworobis zogadi uflebis Semowmebisas erTaderTi 
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mizani samarTlebrivi saxelmwifos principidan gamomdinare xelisuf
lebis TviTnebobis Tavidan arideba iqneba. am miznidan gamomdinare 
konstituciuri kontrolisas sasamarTlo aseve Seamowmebs kanonm-
debeli garemoebebis diferencirebis safuZvelze xom ar moqmedebda 
TviTneburad. Tumca aseTi SemTxveva Tanazomierebis testis elemen-
tebis safuZvelze ar Semowmdeba. mxolod garemoebebis safuZvelze 
diferencirebis SemTxvevebi Semowmdeba racionaluri safuZvliT 
diferencirebis testiT, rac gamoricxavs xelisuflebis mier Ser-
Ceuli saSualebis Tanazomierebis aspeqtebis safuZvelze Semowmebas 
da amave dros garemoebebis safuZvelze diferencirebis SemTxvevebs 
msubuqi konstituciuri kontrolis farglebSi aqcevs. meore mxriv, 
am doqtrinaluri midgomis safuZvelze sasamarTlo Semowmebis mkacr 
tests mxolod diskriminaciis specialuri uflebebis da Sesabamisad, 
me-11 muxlis pirvel punqtSi CamoTvlili diskriminaciis akrZaluli 
niSnebiT diferencirebis SemTxvevebSi gamoiyenebs, xolo msgavsi 
niSnebiT diferencirebis SemTxvevebs ki sasamarTlo mkacri testis 
nacvlad saSualo simkacris testiT Seamowmebs.

aseTi midgomiT erTi mxriv, racionaluri safuZvliT diferencia-
ciis Semowmebisas Tanazomierebis Semowmebis Tavidan arideba iqneba 
SesaZlebeli, meore mxriv ki, Tu sasamarTlo diskriminaciis akrZalu-
li niSnis msgavsi niSniT diferencirebis SemTxvevebs Tanazomierebis 
mosazrebebis safuZvelze Seamowmebs mkacri testi Sinaarsobrivad ar 
gamoifiteba da sasamarTlo aseTi diferencirebis gamarTlebisTvis 
„dauZleveli interesis“ arsebobas ar mosTxovs xelisuflebas. 

saqarTvelos sasamarTlos midgomis samxreT afrikis respublikis 
sakonstitucio sasamarTlos midgomasTan Sedarebisas ikveTeba, rom 
sasamarTlo mkafio zRvars icavs diferenciaciis, rogorc saSuale-
bis damoukidebeli Semowmebisgan. aseTi midgomis Sedegad Sesabamisi 
sasamarTloebi racionaluri diferenciaciis Semowmebas mkafiod 
mijnaven ufro mkacri Semowmebis stadiisgan. 

samxreT afrikis respublikis iurisprudenciaSi racionaluri 
diferenciaciis farglebSi Tanasworobis uflebis konstituciuri 
Semowmebisas Tavad diferenciaciis, rogorc saSualebis, arCevis mar-
Tebuloba sasamarTlos Semowmebis miRmaa da xelisuflebis Sesabamisi 
organos konstituciuri diskreciis sferos miekuTvneba. 

saqarTvelos sakonstitucio sasamarTlos racionaluri diferen-
ciaciis standarts aRniSnuli gamijvnis mkafiod gansazRvreba aklia 
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da calkeul SemTxvevebSi saSualebis gonivrulobis Semowmebazec 
gadadis. gonivruli diferenciaciis standartis SigniT SesaZloa 
arsebobdes intensivobis gradaciis aucilebloba da samxreT afrikis 
erTgvarovani midgoma SesaZloa yovelTvis ar iyos gamarTlebuli, 
Tumca testis SigniT intensivobis gradacias/safexurebriv gansazR-
vrebas safuZveli sWirdeba Sesabamisi standartis saxiT. 

samxreT afrikis sakonstitucio sasamarTlos iurisprudencia-
Si diferenciacia diskriminaciulad CaiTvleba, Tu is efuZneba 
konstituciiT akrZalul niSans, an analogiur niSans. analogiurad 
CaiTvleba niSani, romelsac arsebiTi kavSiri aqvs adamianis Rirse-
basTan da mis safuZvelze diferenciacia Rirsebis Selaxvis arsebiT 
riskebs moicavs. samxreT afrikis respublikaSi ki analizis es ori 
safexuri analitikurad gamijnulia, Tumca mWidrodaa dakavSirebuli 
erTmaneTTan. swored pirTa da pirTa jgufebs Soris gansxvavebuli 
mopyrobis aradiskriminaciulobis dadgena ganapirobebs gonivruli 
kavSiris testis nakleb simkacres da politikuri xelisuflebisTvis 
daTmobil farTo diskrecias. Sesabamisad, Tu diferenciacia konsti-
tuciiT gansazRvrul an analogiur niSans ar efuZneba, diferenciacia 
aradiskriminaciulad CaiTvleba da legitimur mizanTan gonivruli 
mimarTebis sust standarts gaivlis.

Sedarebisas aRsaniSnavia, rom analogiuri niSnis cneba saqarTvelos 
sakonstitucio sasamarTlos iurisprudenciaSi ar gvxvdeba. nebis-
mieri niSniT diferenciacia, Tu is maRali intensivobisaa, SeiZleba 
Semowmdes iseTive momTxovni mkacri testiT, rogoriTac konstitu-
ciiT akrZaluli niSniT diferenciacia. 

saqarTvelos sakonstitucio sasamarTlos iurisprudenciis samxreT 
afrikis sakonstitucio sasamarTlos iurisprudenciasTan Sedarebisas 
TvalsaCinoa, rom samxreT afrikis respublikis SemTxvevaSi doqtri-
nalurad erTmaneTisgan gamijnulia Tanasworobis zogadi garantia 
da diskriminacia. Tanasworobis zogadi garantia dakavSirebulia 
TviTnebobis akrZalvasTan da saxelmwifos gonivruli moqmedebis 
valdebulebasTan, rac samarTlis uzenaesobis konstituciuri prin-
cipidan gamomdinareobs. aRniSnuli gamijvna gasaTvaliswinebelia 
msgavsi mimarTulebiT qarTuli sakonstitucio iurisprudenciis 
ganviTarebisas.

 saqarTvelos sakonstitucio sasamarTlos iurisprudenciis aSS-is 
uzenaesi sasamarTlos iurisprudenciasTan Sedarebisas TvalsaCinoa, 
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rom aSS-Si Tanabari dacvis klauzulis Semowmebisas sasamarTlo sami 
gansxvavebuli simkacris tests, kerZod ki racionaluri safuZvlis, 
saSualod mkacr da mkacr tests iyenebs. 

aSS-is uzenaesi sasamarTlo diferencirebis Semowmebisas im niSnebis 
safuZvelze, romlebic „saeWvo kategoriaSi“ ar eqcevian, daTmobis 
standarts (tests) tradiciulad maRali xarisxiT iyenebs. gansxva-
vebiT „saeWvo kategoriebisgan“, aq diskriminaciis mtkicebis tvirTi 
srulad awevs mosarCeles, romelmac xelisuflebis „TviTneburi da 
kaprizuli moqmedeba“ unda daamtkicos. racionaluri safuZvliT 
diferenciaciis testi saqarTvelos sakonstitucio sasamarTlos 
tests mogvagonebs, im gansxvavebiT, rom aSS-is uzenaesi sasamarTlo 
xelisuflebis mier SerCeul saSualebas Tanazomierebis aspeqtebis 
safuZvelze ar amowmebs da am testis farglebSi xelisuflebas far-
To diskrecia aqvs.

 aSS-Si Semowmebis ufro mkacri testi gamoiyeneba Tu ki araTanabari 
mopyroba „saeWvo kategorias“ ar moicavs, magram jgufis fundamentur 
uflebasTan, an fundamentur interesTan dakavSirebulia.

aSS-is uzenaesi sasamarTlo saSualo simkacris testiT amowmebs 
genderis da qorwinebaSi dabadebis statusis (legitimacy) safuZvelze 
diskriminacias, xolo mkacri testis safuZvelze rasis, erovnuli 
warmomavlobis (eTnikuroba), aseve garkveulwilad sxva qveynis mo-
qalaqeobis safuZvliT diskriminacias. 

aSS-is iurisprudenciaSi Tanasworobis sasamarTlo Semowmebisas 
mniSvnelovani sakiTxia Tu vis aqvs „arsebiTi Tanasworobis“ mtkice-
bis tvirTi. „saeWvo kategoriebis“ SemTxvevebSi mosarCeles daculi 
jgufis „arsebiTi Tanasworobis“ mtkicebis tvirTi ara aqvs. piriqiT, 
mosarCelis mier rasis, erovnuli warmomavlobis, siRaribis, genderis 
an qorwinebaSi dabadebis statusis (legitimacy) safuZvelze ganzrax 
diskriminaciis damtkicebisas mtkicebis tvirTi avtomaturad xeli-
suflebaze gadadis, romelmac rasis an erovnuli warmomavlobis 
safuZvelze diskriminaciis marTebuloba unda daasabuTos.

mkacri testiT Semowmebisas mtkicebis tvirTi avtomaturad xeli-
suflebazea, romelmac unda aCvenos rom mas „dauZleveli“ interesi 
amoZravebda, romlis sxva, naklebad diskriminaciuli saSualebebiT 
realizeba ar SeeZlo.

aSS-is marTlmsajulebaSi diskriminaciis „mizani“ kritikulad 
mniSvnelovan rols asrulebs, radgan „saeWvo kategoriebis“ sa-
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fuZvelze diskriminaciisas „mkacri Semowmebis standarti (testi)“ 
mxolod diskriminaciis ganzraxvis pirdapir an iribad damtkicebis 
SesaZleblobis SemTxvevaSi gamoiyeneba. 

aSS-Si Tanazomierebis mosazrebebis amsaxveli „gaumarTlebeli 
tvirTis dakisrebis“ koncefcia mxolod fundamentur interesebTan 
mimarTebiT diskriminaciis konteqstSi moqmedebs. es specifikuri 
cneba ufro metad „arsebiTi saTanado proceduris“ konteqstSi ana-
lizisas gamoiyeneba da mas Tanabari dacvis analizisas ar mimarTaven.

aSS-Si mkacri testi xelisuflebis mier „saeWvo kategoriis“ kla-
sifikaciis gamoyenebisas „dauZleveli interesis“ damtkicebas moi-
Txovs. xelisuflebam aseve unda daamtkicos, rom misi RonisZieba am 
interesis miRwevis mizniT viwrodaa gansazRvruli da rom am miznis 
miRweva ufro naklebad diskriminaciuli gziT iyo SeuZlebeli.

 „saeWvo kategoriebis“ garda uzenaesi sasamarTlos mosamarT-
leebma diskriminaciis SemTxvevebis sasamarTlos mier ufro mkacri 
Semowmebis gamomwvevi „fundamenturi interesebic“ gansazRvres da 
am konteqstSi aSS-is sasamarTloebi, rogorc wesi, Tanazomierebis 
Semowmebis nairsaxeobebs iyeneben. pirveladi interesebi, romlebic 
Tanabari dacvisTvis gansazRvrulia rogorc „fundamenturi“, exeba 
saarCevno process an sasamarTloebis xelmisawvdomobas.

Sejamebis saxiT SeiZleba iTqvas, rom saqarTvelos sakonstitucio 
sasamarTlo marTlmsajulebis safuZvelze Tanasworobis konstitu-
ciuri Semowmebis mxolod or tests icnobs. Tanasworobis Semowmebis 
farglebSi sakonstitucio sasamarTlo saSualo simkacris testis 
gamoyenebis SesaZleblobas ar icnobs. aseTi saSualo simkacris tes-
ti ki kvlevaSi ganxiluli sxva iurisdiqciebis marTlmsajulebaSi 
damkvidrebuli praqtikaa. Sesabamisad, am mimarTulebiT saqarTvelos 
sakonstitucio sasamarTlos mier Tanasworobis Semowmebis standar-
tis ganviTarebis potenciali arsebobs. winamdebare kvlevis mizani 
miRweulad CaiTvleba, Tu ki kvlevaSi ganxilul iurisdiqciebSi 
ganviTarebuli doqtrinaluri midgomebis analizi momavalSi am mi-
marTulebiT saqarTveloSi Tanasworobis konstituciuri Semowmebis 
standartis ganviTarebas Seuwyobs xels. 
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I. Tanasworobis konstituciuri Semowmeba: 
saqarTvelos sakonstitucio sasamarTlos 

iurisprudenciis analizi

1. Sesavali

saqarTvelos konstituciis me-11 muxli adgens Tanasworobis 
princips. 1995 wlis konstituciis 2018 wlis dekembramde moqmed 
redaqciaSi Tanasworobis principi me-14 muxliT iyo ganmtkicebuli. 
radgan winamdebare kvleva exeba 2018 wlis seqtembramde arsebul 
praqtikas, miTiTeba msjelobaSi gakeTdeba konstituciis me-14 muxlze 
da am SemTxvevaSi, swored 2018 wlis dekembramde moqmedi redaqciis 
me-14 muxli igulisxmeba.

sakonstitucio sasamarTlos mier gamoqveynebuli statistikis Ta-
naxmad, me-14 muxlTan mimarTebiT 1996 wlidan 2017 wlamde Setanili 
iqna 813 sarCeli, aqedan 781 fizikuri pirebis mier.1 amave statistikis 
Tanaxmad, Semdeg yvelaze popularul uflebasTan mimarTebiT (piradi 
cxovrebis xelSeuxebloba) sasamarTlos miRebuli aqvs 350 sarCeli2, 
anu Tanasworobis uflebis sarCelebi orjer da metjer uswrebs mas. 
erTi mxriv, aRniSnuli kidev erTxel adasturebs, rom konstituciur 
davaSi diskriminaciis moTxovnis dayeneba sxva moTxovnebTan Sedare-
biT ufro martivia, im martivi WeSmaritebis gamo, rom yvela kanoni 
axdens garkveulwilad diferencirebas. meore mxriv, igive statistika 
miuTiTebs, rom mosarCeleebi warmatebis karg SesaZleblobas xedaven 
am mimarTulebiT davisas.

am meore mosazrebas adasturebs me-14 muxlTan dakavSirebiT mi-
Rebuli gadawyvetilebebis erTiani analizic. sakonstitucio sasa-

1  ix. http://constcourt.ge/ge/legal-acts/statistics 

2  iqve.
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marTlos mier 2010 wlidan 2018 wlis 30 seqtembramde miRebuli 30 
gadawyvetilebidan, sadac sasamarTlos arsebiTad unda emsjela 
normatiuli aqtis konstituciurobaze me-14 muxlTan mimarTebiT, 
sasamarTlom 10 SemTxvevaSi miiCnia, rom sadavo aqti konstituciuri 
iyo, erT SemTxvevaSi dayenebuli ori moTxovnidan – erTi gamarTle-
bulad miiCnia, meore ki – ara, yvela danarCen SemTxvevaSi ki (19 saqme) 
daakmayofila mosarCeleTa moTxovna da daadgina konstituciis me-14 
muxlis darRveva. sainteresoa isic, rom aRniSnuli 30 gadawyvetile-
bidan sasamarTlom 13 saqmeSi gamoiyena „mkacri testi“ da mxolod 2 
moTxovnis SemTxvevaSi CaTvala, rom diferencireba gamarTlebuli iyo. 
isev am 30 saqmidan, sasamarTlom 12 saqmeSi gamoiyena e.w. racionaluri 
diferenciaciis testi da am testis farglebSic ki, mxolod 5 saqmeSi 
gadawyda, rom sadavo norma konstituciuri iyo. anu, mosarCeleebs 
warmatebis mniSvnelovani Sansi aqvT maSinac ki, rodesac sasamarTlo 
ar iyenebs mkacri Sefasebis tests da meore, ufro „susti“ testis 
farglebSi afasebs diferencirebis gamarTlebas.

Tanasworobis uflebis praqtikaSi „mkacri“ da racionaluri dife-
renciaciis testebi, maTi Sedareba da analizi am kvlevis erT-erTi 
mTavari mizania. es ori gansxvavebuli testi sasamarTlom pirvelad 
Camoayaliba gadawyvetilebaSi „moqalaqeTa politikuri gaerTiane-
bebi „axali memarjveneebi“ da „saqarTvelos konservatiuli partia“ 
saqarTvelos parlamentis winaaRmdeg“ (1/1/493, 2010 wlis 27 dekem-
beri) (SemdegSi „axali memarjveneebis saqme“). sasamarTlom daadgina, 
rom rodesac diferencireba efuZneba klasikur, anu me-14 muxlSi 
CamoTvlil niSans, an Tu is intensiuria, gamoiyeneba konstituciu-
robis Semowmebis mkacri testi: saxelmwifom unda daamtkicos, rom 
arsebobda absoluturi saWiroeba da saxelmwifos dauZleveli in-
teresi am diferencirebisTvis. amasTan saSualeba unda iyos miznis 
proporciuli. yvela sxva SemTxvevaSi, sasamarTlo iyenebs racio-
naluri diferencirebis tests, ra drosac saxelmwifos moeTxoveba 
mxolod imis Cveneba, rom diferencireba saWiro da racionaluri 
iyo (ar iyo TviTneburi) da racionaluri kavSiri arsebobda mizans 
da saSualebas Soris.

radgan winamdebare kvlevis fokusi swored sakonstitucio sasa-
marTlos mier aRniSnuli testebis gamoyenebasa da ganviTarebazea, 
kvlevaSi gaanalizebuli ar aris ramdenime saqme me-14 muxlTan daka-
vSirebiT, romlebic miRebuli iqna 2010 wlamde. aRniSnuli kvleva 
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moicavs am testebis damdgen, „axali memarjveneebis saqmes“ da mis 
Semdeg, 2018 wlis seqtembris CaTvliT miRebul gadawyvetilebebs. 

Tumca, aRsaniSnavia, rom Tanasworobis uflebaze msjeloba am ori 
testiT ar amoiwureba. realurad es aris gamarTlebis testebi, anu 
imis gazomva, ramdenad kargi gamarTleba aqvs saxelmwifos diferen-
cirebisTvis. amas win uZRvis imis dadgena arian Tu ara Sesadarebeli 
jgufebi arsebiTad Tanasworni da aqvs Tu ara adgili maT mimarT gansx-
vavebul mopyrobas. am or sakiTxze msjeloba mocemulia ara mxolod 
gadawyvetilebebSi, aramed saoqmo Canawerebsa da ganCinebebSic. Sesa-
bamisad, Tanasworobis da gansxvavebuli mopyrobis testebis Sinaarsis 
garkvevisTvis gadamwyvetia me-14 muxlTan mimarTebiT sakonstitucio 
sasamarTlos mier miRebuli saoqmo Canawerebisa da ganCinebebis ana-
lizic. am mizniT kvlevam moicva „axali memarjveneebis“ saqmis Semdeg 
2018 wlis seqtembramde miRebuli yvela aqti, sadac mosarCeleebi 
moTxovnas ayenebdnen me-14 muxlTan mimarTebiT da sakonstitucio 
sasamarTlom ar miiRo es moTxovna arsebiTad gansaxilvelad.

me-14 muxlTan dakavSirebiT, sakonstitucio sasamarTlos praqtikis 
amgvari analizi, rogorc zemoT aRvniSneT, erTi mxriv emsaxureba 
mis Sedarebas sxva qveynebis analogiur praqtikasTan. Tavis mxriv, 
aRniSnuli miznad isaxavs saqarTvelos sakonstitucio sasamarTlos 
praqtikaSi sisusteebis da araTanmimdevrulobis gamovlenas da mo-
qmedi testebis Semdgom daxvewas, rac Zalian mniSvnelovani iqneba 
imisTvis, rom moqalaqeebs qondeT Tanasworobis dacvis mZlavri 
berketi. imavdroulad, mniSvnelovania saxelmwifos SeeZlos dife-
rencireba iq, sadac es saWiro da gamarTlebulia da zedmeti tvir-
Ti ar ekisrebodes yvela diferencirebis gasamarTleblad, radgan 
Tanasworobis uflebis gansakuTrebulobis gamo, aq gansakuTrebiT 
martivia usafuZvlo moTxovnebis dayeneba.

2. Tanasworobis uflebis Sinaarsi

saqarTvelos konstituciis 2018 wlis dekembramde moqmedi redaq-
cia adgenda kanonis winaSe Tanasworobis princips masSi amomwuravad 
(teqstualurad mainc) CamoTvlili niSnebis miuxedavad. 2018 wlis 16 
dekembers ZalaSi Sevida konstituciis axali redaqcia, romlis me-11 
muxls ufro rTuli konstruqcia aqvs. germanuli modelis msgavsad 
is pirvel nawilSi adgens samarTlis winaSe Tanasworobis uflebas da 
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iqve krZalavs diskriminacias araamomwuravad CamoTvlili niSnebis 
mixedviT. Semdgom nawilebSi ki adgens konkretul garantiebs eTni-
kuri, religiuri, an enobrivi umciresobebis dasacavad, qalTa da 
mamakacTa Tanasworobis uzrunvelsayofad gansakuTrebuli zomebis 
miRebasTan dakavSirebiT da SezRuduli SesaZleblobebis mqone pirTa 
uflebebis realizebisTvis.

es damatebiTi konstituciuri debulebebi sakonstitucio sasa-
marTlos Tanasworobis uflebis Sinaarsis ramdenamde axleburad 
gansazRvris da konceptualizaciis saWiroebis winaSe daayenebs, 
Tumca mosalodnelia, rom konstituciis wina redaqciis me-14 muxlis 
praqtikam ganicados gafarToeba, gansakuTrebiT „gansakuTrebuli 
zomebis“ nawilSi. ganmarteba, romelic ukve arsebobs, Tanasworobis 
uflebis da diskriminaciis akrZalvis nawilTan dakavSirebiT (amJa-
mad me-11 muxlis pirveli punqti) maRali albaTobiT mniSvnelovan 
cvlilebebs ar daeqvemdebareba.

am nawilSi praqtikulad mniSvnelovani teqstualuri gansxvaveba 
aris is faqti, rom Zveli redaqcia niSnebis amomwurav CamonaTvals 
Seicavda, axal redaqciaSi ki CamonaTvali Ria fraziT „an sxva niSnis 
mixedviT“ mTavrdeba. Tumca sasamarTlo praqtikisTvis es gansxvaveba 
araa mniSvnelovani, radgan 2008 wlis mniSvnelovani gadawyvetilebis 
Semdeg, sakonstitucio sasamarTlo isedac ar miyveboda normis grama-
tikul ganmartebas da ar izRudeboda niSnebis mocemuli CamonaTvaliT.3 

amave saqmeSi sasamarTlom ganacxada, rom me-14 muxli adgenda 
Tanasworobis norma-princips, romlis mizania ar dauSvas arsebiTad 
Tanaswor pirTa uTanasworod mopyroba da piriqiT. aqedan gamom-
dinare, konstituciis me-14 muxli krZalavs rogorc pirdapir, ise 
arapirdapir diskriminacias, rasac adasturebs kidec praqtika.

Tanasworobis uflebis ganmartebisas, sakonstitucio sasamarTlo 
Tanmimdevrulad aRniSnavs, rom am uflebis mizania ara pirTa upirobo 
gaTanabreba, an absoluturi Tanasworoba, rac piriqiT winaaRmdegobaSi 
movidoda uflebis arsTan, aramed arsebiTad Tanaswori pirebisadmi 
Tanaswori mopyrobis uzrunvelyofa.4 „axali memarjveneebis“ saqmeSi, 

3	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 2/1-392, 2008 wlis 31 marti.

4	 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 14 Tebervlis №2/1/536 gad-
awyvetileba saqmeze „saqarTvelos moqalaqeebi – levan asaTiani, irakli vaWaraZe, le-
van berianiZe, beqa buCaSvili da goCa gaboZe saqarTvelos Sromis, janmrTelobisa da 
socialuri dacvis ministris winaaRmdeg“, II-8.
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sasamarTlom ganacxada: „am principis farglebSi saxelmwifos Ziri-
Tadi mizani da funqcia adamianebis sruli gaTanabreba ver iqneba, 
radgan es Tavad Tanasworobis ideasTan, uflebis arsTan movidoda 
winaaRmdegobaSi. Tanasworobis idea emsaxureba SesaZleblobebis 
Tanasworobis uzrunvelyofas, anu ama Tu im sferoSi adamianebis 
TviTrealizaciisaTvis erTnairi SesaZleblobebis garantirebas.“5

amasve ukavSirdeba isic, rom Tanasworobis uflebidan gamomdina-
re zog SemTxvevaSi diferencireba saWiro da aucilebeli SeiZleba 
iyos. yvela diferencireba, yvela gansxvavebuli mopyroba diskrimi-
nacia da konstituciasTan Seusabamo qmedeba ar aris. mTavari aris 
diferencirebis mizani da misi dasabuTeba: diferencireba ar unda 
iyos TviTneburi da TviTmiznuri: „diferencirebuli mopyrobisas 
erTmaneTisgan unda ganvasxvaoT diskriminaciuli diferenciacia da 
obieqturi garemoebebiT ganpirobebuli diferenciacia. gansxvavebuli 
mopyroba TviTmizani ar unda iyos. diskriminacias eqneba adgili, Tu 
diferenciaciis mizezebi auxsnelia, moklebulia gonivrul safuZvels. 
maSasadame, diskriminacia aris mxolod TviTmiznuri, gaumarTlebeli 
diferenciacia, samarTlis dausabuTebeli gamoyeneba konkretul 
pirTa wrisadmi gansxvavebuli midgomiT.“6 

amdenad, TviTnebobis akrZalvis mizani, romelic gansakuTrebiT 
naTlad Cans germaniis sakonstitucio sasamarTlos praqtikaSi, me-
14 muxlis ganmartebebSic ikveTeba, rodesac sasamarTlo miuTiTebs 
diferencirebis gonivruli gamarTlebis saWiroebaze.

bolos, unda aRiniSnos, sxva uflebebisgan gansxvavebiT, Tanaswo-
robis ufleba ar Semoifargleba cxovrebis romelime konkretuli 
sferoTi. miuxedavad imisa, romel sferos miemarTeba regulacia, 
saxelmwifos yvelgan moeTxoveba diskriminaciis aRkveTa da Tanaswo-
robis uzrunvelyofa.7

uflebis arsi, is Tu ras niSnavs moTxovna, rom arsebiTad Tanaswo-
rebs moepyron Tanasworad, uTanasworoebs ki piriqiT, Semdeg TavSi 
iqneba detalurad ganxiluli, Sesabamisi testebis nawilSi.

5	 sakonstitucio sasamarTlos 2010 wlis 27 dekembris N1/1/493 gadawyvetileba saqmeze 
„moqalaqeTa politikuri gaerTianebebi: „axali memarjveneebi“ da „saqarTvelos kon-
servatiuli partia“ saqarTvelos parlamentis winaaRmdeg“, II-1.

6  iqve, II-3.

7  mag., ix. sakonstitucio sasamarTlos 2013 wlis 11 aprilis gadawyvetileba №1/1/539 
saqmeze „saqarTvelos moqalaqe besik adamia saqarTvelos parlamentis winaaRmdeg“, II-4.
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3. Tanasworobis uflebis Semowmebis  
standartebi da kriteriumebi

rogorc zemoT aRvniSneT, Tanasworobis uflebasTan mimarTebiT 
sadavo regulirebebis Semowmebisas, sasamarTlo msjelobas iwyebs 
imis garkveviT, arian Tu ara Sesadarebeli jgufebi arsebiTad Ta-
nasworebi da adgili aqvs Tu ara maT mimarT diferencirebas. Tu 
am orive kiTxvaze dadebiTia pasuxi, mxolod amis Semdeg gadadis 
sasamarTlo analizis Semdeg etapze, sadac saxelmwifom unda war-
moadginos aRniSnuli diferencirebis gamarTleba. imis mixedviT, ra 
niSnis safuZvelze xdeba diferencireba, an ramdenad intensiuria 
igi, sasamarTlo iyenebs mkacri, an racionaluri diferenciaciis 
tests saxelmwifos gamarTlebis SemowmebisTvis. agreTve 2018 wlis 
saqmeebSi gamoCnda calke asakobrivi diferenciaciis testi, romelic 
ramdenadme gansxvavebul analizs gulisxmobs. es testebi detalu-
radaa ganxiluli qvemoT, Sesabamis qveTavebSi. 

3.1 Tanasworobis uflebaSi Careva

a. arsebiTad Tanaswori/arsebiTad uTanasworo pirebis testi

konstituciis me-14 muxlTan dakavSirebul praqtikaSi sakonstitu-
cio sasamarTlo ganuxrelad imeorebs, rom am muxlze msjelobisTvis 
pirvel rigSi saWiroa dadgindes savaraudo gansxvavebul mopyrobas 
daqvemdebarebuli pirebi arian Tu ara arsebiTad Tanasworni:

„amas gadamwyveti mniSvneloba aqvs, radgan es pirebi Sedarebad 
kategoriebs unda warmoadgendnen; isini ama Tu im SinaarsiT, krite-
riumiT msgavs kategoriaSi, analogiur garemoebebSi unda xvdebodnen, 
arsebiTad Tanasworni unda iyvnen konkretul viTarebasa da urTier-
TobebSi; erTi da igive pirebi garkveul urTierTobasTan, viTare-
basTan mimarTebiT SeiZleba ganxilul iqnen arsebiTad Tanasworad, 
xolo sxva garemoebebTan mimarTebiT – ara.“8

aqedan ramdenime daskvna SeiZleba gavakeToT. erTi mxriv, arsebi-
Tad Tanaswori pirebi niSnavs pirebs/pirTa jgufebs, romlebic raime 
kriteriumiT analogiur mdgomareobaSi arian. meore mxriv, arsebiTi 

8  sakonstitucio sasamarTlos gadawyvetileba 1/1/493 saqmeze „moqalaqeTa politikuri 
gaerTianebebi „axali memarjveneebi“ da „saqarTvelos konservatiuli partia“ saqarT-
velos parlamentis winaaRmdeg“, 2010 wlis 27 dekemberi, par. II-2.
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Tanasworoba, konkretuli urTierTobidan gamomdinare unda Sefasdes 
da ara zogadad. es konkretuli urTierToba aris sadavo normiT 
regulirebuli urTierToba. 

Tu ufro konkretulad SevxedavT, Tu ra kiTxvas svams sakonstitu-
cio sasamarTlo arsebiTi Tanasworobis sakiTxis gadasawyvetad, mas 
SeiZleba „interesis testi“ davarqvaT. magaliTad, gazis momxmarebelTa 
diferenciaciis saqmeSi, sadac 2008 wlis 1 agvistomde registrire-
buli momxmarebeli iRebda garantias, rom gazis safasuri garkveuli 
zRvruli tarifis farglebSi darCeboda, am TariRis Semdeg registri-
rebuli momxmarebeli ki sruliad daucveli iyo mimwodeblebis mier 
gazis nebismieri tarifis dadgenis mimarT, sasamarTlom Tanasworad 
CaTvala aRniSnuli jgufebi, radgan maT erTnairi samarTlebrivi 
interesi hqondaT gazis tarifis normatiuli regulirebis mimarT.9 

am ganmartebas sasamarTlom „sisxlis donaciis“ saqmeSi daamata 
Semdegi miTiTeba: „Tu pirTa diferencirebas safuZvlad udevs maTi 
gansxvavebuli faqtobrivi an da samarTlebrivi mdgomareoba, saxeze 
ar iqneba konstituciis me-14 muxlTan mimarTebiT Sesafasebeli mo-
cemuloba.“10 Tumca, es msjelobac ki sasamarTlom interesze msje-
lobaSi gadaiyvana. kerZod, aRniSna, rom sisxlis donaciis survili da 
faqtobrivi SesaZlebloba erTnairad aqvT homoseqsual da nebismier 
sxva pirs. aqedan gamomdinare, isini arsebiTad Tanasworebad unda 
CaTvliliyvnen.

faqtobrivi da samarTlebrivi mdgomareobis Tanasworoba sasamarT-
lom gamoikvlia saqmeSi „saqarTvelos moqalaqe avTandil kaxniaSvili 
saqarTvelos parlamentis winaaRmdeg“11, sadac miuTiTa, rom satrans-
porto saSualebis marTvis konteqstSi saqarTvelos moqalaqeebi da 
ucxoelebi warmoadgendnen Sesadarebel pirebs, radgan orive maTgani 
marTavda amgvar saSualebas da monawileobda sagzao moZraobaSi, 
eqvemdebareboda simTvralis dasadgenad Semowmebas da misTvis Tavis 
aridebiT Cadioda identur samarTaldarRvevas. 

9  sakonstitucio sasamarTlos gadawyvetileba saqmeze „saqarTvelos moqalaqe biWiko 
WonqaZe da sxvebi saqarTvelos energetikis ministris winaaRmdeg“, 2/1/473, 2011 wlis 
18 marti, par. II-5.

10	 sakonstitucio sasamarTlos gadawyvetileba 2/1/536 saqmeze „saqarTvelos moqalaqee-
bi – levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa xucaSvili da goCa gaboZe 
Sromis janmrTelobis da socialuri dacvis ministris winaaRmdeg“, 2014 wli 4 Teber-
vali, par. II-19.

11	 sakonstitucio sasamarTlos gadawyvetileba 1/4/535, 2013 wlis 6 agvisto, par. II-7.
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msgavsi da kidev ufro vrceli msjelobaa am sakiTxze saqmeSi 
„saqarTvelos moqalaqe tristan mamagulaSvili saqarTvelos par-
lamentis winaaRmdeg“12 romelic exeboda „saqarTvelos okupirebuli 
teritoriebidan iZulebiT gadaadgilebul pirTa – devnilTa Sesaxeb“ 
saqarTvelos kanons. mosarCeles okupaciis gamo ar eZleoda saSua-
leba ecxovra Tavis saxlSi, romelic okupirebul teritorias emij-
neboda. imis gamo, rom es teritoria ar warmoadgenda „okupirebul 
teritorias“ kanonis miznebisTvis, is ver sargeblobda iZulebiT 
gadaadgilebuli pirebisTvis dadgenili SeRavaTebiT. sasamarTlom 
daadgina, „okupirebuli teritoriebidan iZulebiT gadaadgilebuli 
pirebi da mosarCelis identur mdgomareobaSi myofi pirebi miCneul 
unda iqnen arsebiTad Tanaswor pirebad iZulebiT gadaadgilebis sa-
fuZvlebis, mizezebis, uflebaTa darRvevis mdgomareobis, ganvlili 
da mosalodneli safrTxeebis mixedviT.“13

Tanabar samarTlebriv mdgomareobaze, rogorc arsebiTi Tanaswo-
robis safuZvelze, sasamarTlom miTiTeba gaakeTa saqmeSi „saqar-
Tvelos moqalaqeebi – valeri gelbaxiani, mamuka nikolaiSvili da 
aleqsandre silagaZe saqarTvelos parlamentis winaaRmdeg.“14 aq dava 
exeboda saproceso samarTlis normas, romlis mixedviTac braldebu-
lebi, romelTa mimarTac devna daiwyo 2010 wlis 1 oqtombramde da 
braldebulebi, romelTa mimarTac devna daiwyo am TariRis Semdeg, 
gansxvavebuli saproceso kodeqsebis regulirebis qveS xvdebodnen 
da Sesabamisad, gansxvavebuli saproceso garantiebiT sargeblobd-
nen. sasamarTlom miuTiTa, rom identuri saproceso mdgomareobis 
(statusis) mqone pirebi, anu braldebulebi arsebiTad Tanasworad 
unda miCneuliyvnen (devnis dawyebis TariRis miuxedavad).

amgvari variaciebis miuxedavad, Tanasworobis uflebis gadawyveti-
lebebis umravlesobaSi Sesadarebeli jgufebis arsebiTi Tanasworobis 
dasadgenad sasamarTlo miuTiTebs, rom maT aqvT erTnairi interesi15/

12  sakonstitucio sasamarTlos gadawyvetileba 1/3/54, 2013 wlis 11 ivnisi.
13  iqve, par. II-18.
14  sakonstitucio sasamarTlos gadawyvetileba 1/4/557,571,576, 2014 wlis 13 noemberi. 

15	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 1/7/580 saqmeze „saqarT-
velos moqalaqe giorgi kekenaZe saqarTvelos parlamentis winaaRmdeg“, 2016 wlis 30 
seqtemberi.
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moTxovnileba16/saWiroeba.17 amasTan, aq ar igulisxmeba samarTlebrivi 
interesi, radgan samarTlebrivi interesi unda niSnavdes interess, 
romelsac samarTlebrivi safuZveli aqvs. Sesadarebel jgufebs ki 
regulirebis sferosTan mimarTebiT erTnairi samarTlebrivi interesi 
ver eqneba, radgan davis sagans swored is warmoadgens, rom Sesaba-
misi samarTlis norma, erT jgufis interess adgens/icavs, meorisas 
ki – ara. gadawyvetilebebis Sesabamisi nawilis kiTxvac gvarwmunebs, 
rom sasamarTlo ikvlevs ara samarTliT garantirebuli interesis 
arsebobas, aramed faqtobrivi interesis arsebobis SesaZleblobas 
(meti ufaso sareklamo drois, miwaze uflebis aRiarebis, an saval-
debulo samxedro samsaxurisgan gaTavisuflebis mimarT).

„interesis testis“ gamoyeneba maRali albaTobiT Tanmimdevruli 
praqtikis ganviTarebisTvis ver gamodgeba, radgan zogadad kargi 
rame, sikeTe yvelas meti unda da valdebuleba/tvirTi – naklebi. 
Sesabamisad, Tu am testis safuZvelze sasamarTlos gauWirdeba imis 
Tqma, rom Sesadarebeli jgufebidan erTs meoreze meti interesi aqvs 
miiRos rame sikeTe, an aicilos rame tvirTi. logikurad am testis 
pirobebSi sasamarTlos sul mouwevs imis Tqma, rom pirebi arsebi-
Tad Tanasworebi arian da maSin analizis es mniSvnelovani nawili 
azrsmoklebuli xdeba. 

interesis kvleva ar iZleva saSualebas mniSvnelovani da relevan-
turi gansxvavebebis gamovlenisa Sesadarebel jgufebs Soris. mTavari 
ar unda iyos, vis ra da rogor unda, aramed is, kanonis/Sesabamisi 
samarTlebrivi urTierTobis miznidan gamomdinare, ra aris is rele-
vanturi garemoeba/garemoebebi, ris mixedviTac Sesadarebeli jgu-
febi unda gavdnen, an unda gansxvavdebodnen erTmaneTisgan. am tipis 
analizi gvxvdeba okupirebuli teritoriebidan devnilTa saqmeSi. aq 
sasamarTlos ar dausvams kiTxva mosarCelesa da kanonis miznebisTvis 
iZulebiT gadaadgilebul pirebs qondaT Tu ara Sesabamisi socialuri 
daxmarebebis miRebis Tanabari interesi. amis nacvlad, sasamarTlom 
obieqtur garemoebebze gaamaxvila yuradReba: mosarCelem da kanonis 
Tanaxmad iZulebiT gadaadgilebulma pirebma erTi da igive movlenis 

16	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 2/4/532,533 saqmeze „saqa-
rTvelos moqalaqeebi – irakli qemokliZe da daviT xaraZe saqarTvelos parlamentis 
winaaRmdeg“, 2014 wlis 8 oqtomberi, par. II-101.

17	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis gadawyvetileba saq-
meze „saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energetikis minis-
tris winaaRmdeg“.
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– okupaciis gamo datoves sacxovrebeli saxlebi da erTi da igive 
safrTxeebis gamo ver axerxebdnen iq dabrunebas. maTze okupaciis 
Tanabari uaryofiTi gavlenis gamo iyvnen isini arsebiTad Tanasworni. 
Tu sasamarTlo metad gadaerTveba am tipis analizis gamoyenebaze 
interesis testis nacvlad, es „arsebiTad Tanasworebis“ tests met 
Sinaarss da Zalas SesZens.

aRsaniSnavia, rom konstituciis me-14 muxlTan mimarTebiT kons-
tituciuri sarCelis wardgenisas, mosarCelezea imis damtkicebis 
tvirTi, rom mas sxva arsebiT Tanaswor (arsebiTad uTanasworo) 
pirebTan SedarebiT, gansxvavebulad (erTnairad) moeqcnen, ramac is 
araxelsayrel mdgomareobaSi Caayena. Tu saqmis arsebiTad gansaxil-
velad miRebamde sarCelis, an ganmwesrigebeli sxdomis safuZvelze 
sasamarTlo ver darwmundeba, rom sadavo normis Sedegad ikveTeba 
arsebiTad Tanaswor pirTa jgufebi da maT mimarT gansxvavebuli 
mopyroba, sarCeli ver gaivlis dasaSvebobis etaps. 

aRsaniSnavia, rom damkvidrebuli praqtikis mixedviT18 me-14 muxli 
uzrunvelyofs Tanasworobas kerZo pirebs Soris da ara Tanasworo-
bas kerZo pirebsa da saxelmwifos Soris: „saqarTvelos konstitu-
ciis me-14 muxliT garantirebulia adamianebs Soris Tanasworobis 
ufleba kanonis winaSe, rac gamoricxavs saxelmwifosa da adamianis 
Sesadarebel jgufad ganxilvas“.

pirTa Tanasworad ganxilvis sakiTxze mniSvnelovani saqmea „sa-
qarTvelos moqalaqe nodar gogatiSvili saqarTvelos parlamentis 
winaaRmdeg.“19 patimari davobda, rom aratradiciuli orientaciis 
mqone pirebs ezRudebodaT TavianT partniorebTan xangrZlivi paemnis 
ufleba, radgan msjavrdebulTan xangrZlivi paemnis ufleba erTi 
mxriv, eniWebodaT meuRleebs, xolo meore mxriv, patimrebis Svile-
bis meore mSoblebs. homoseqsual pirebs ki, heteroseqsualebisgan 
gansxvavebiT TavianT partniorebze arc daqorwineba SeeZloT da arc 
saerTo Svilis yola. Sesabamisad, mosarCelis azriT adgili hqonda 
diskriminacias seqsualuri orietanciis safuZvelze.

18	 ix. mag., saqarTvelos sakonstitucio sasamarTlos saoqmo Canaweri 1/14/666 saqmeze 
„saqarTvelos moqalaqe SoTa jiblaZe saqarTvelos parlamentis winaaRmdeg“, 2016 
wlis 11 noemberi, saoqmo Canaweri 2/1/756 „saqarTvelos moqalaqe mamia miqautaZe 
saqarTvelos parlamentis winaaRmdeg“, 2018 wlis 22 Tebervali, saoqmo Canawerili 
2/4/1225 saqmeze „saqarTvelos moqalaqe mamia miqautaZe saqarTvelos parlamentis wi-
naaRmdeg“, 2018 wlis 23 marti.

19	 saqarTvelos sakonstitucio sasamarTlos ganCineba 1/3/1284, 2018 wlis 11 maisi.
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sasamarTlom miuTiTa, rom sadavo normebi ar ganasxvavebda pirTa 
jgufebs seqsualuri orientaciis niSniT; xangrZlivi paemnis ufleba 
ukavSirdeboda socialuri kavSiris samarTlebrivad dadasturebis 
SesaZleblobas. sasamarTlos azriT, mosarCelem ver daamtkica, rom 
homoseqsual pirebs SeeZloT romelime socialuri kavSiris samarT-
lebrivi dadastureba ise, rogorc heteroseqsual wyvilebs da amis 
miuxedavad ver sargeblobdnen paemnis uflebiT. Sesabamisad, sasa-
marTlom gadawyvita, rom sadavo norma „ar adgens diferencirebul 
mopyrobas arsebiTad Tanaswor pirebs Soris da piriqiT.“20

erTi mxriv, aq sainteresoa is rom sasamarTlom ar gamoiyena 
„interesis testi“ pirTa Tanasworobis Sesamowmeblad. meore mxriv, 
ki Sesadarebeli pirTa jgufebis gansxvavebulobis Sesaxeb daskvna 
daafuZna imas, rac Tavad davis sagnis Semadgeneli nawili iyo. pa-
timris mier partniorTan Sexvedris uflebis dakavSireba imgvar 
samarTlebriv kavSirTan, romelic am samarTlebriv sistemaSi ar 
SeiZleba homoseqsual pirs hqondes mis partniorTan, es aris Tavad 
sadavo diferencirebis nawili. sasamarTlom ki es diferencireba 
aiRo imis samtkiceblad, rom pirTa Sesadarebeli jgufebi arsebiTad 
Tanasworebi ar iyvnen. 

Tu samomavlod, pirTa Tanasworobis, an uTanasworobis Sesafa-
seblad sasamarTlo daeyrdnoba regulirebis mizans, romelic am 
SemTxvevaSi iyo patimris mniSvnelovani, personaluri-ojaxuri ur-
TierTobis SenarCuneba sasjelis moxdis pirobebSi, ufro naTlad 
gamoCndeba, romeli jgufebi arian an ar arian arsebiTad Tanasworebi 
am mizanTan mimarTebiT da msgavsi, aralogikuri daskvnebis gakeTebis 
acileba iqneba SesaZlebeli.

damatebiT, ramdenime gadawyvetilebaSi gvxvdeba msjeloba imis 
Sesaxeb, ras ar miiCnevs sasamarTlo Sesadarebel jgufebad arse-
biTi Tanasworobis testisTvis. magaliTad, rodesac sadavo norma 
aregulirebs erT urTierTobas, xolo mxareebi Sesadarebel jgu-
febad asaxeleben sxva normebiT regulirebuli sxva urTierTobis 
monawileebs, ise rom Tavad am normebs ar xdian sadavod, sasamarTlo 
ar ganixilavs am jgufebs arsebiTad Tanasworebad. magaliTad, ke-
Tilsindisieri winaaRmdegobis mqone rezervisti, romelsac ar aqvs 
arCevani uari Tqvas rezervSi samsaxurze da igive mdgomareobaSi 

20	 iqve, II-7.
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myofi axalwveuli, romelsac aqvs SesaZlebloba uari Tqvas saval-
debulo samxedro samsaxurze, sasamarTlom ar CaTvala arsebiTad 
Tanasworebad, radgan sadavo norma (samxedro rezervis Sesaxeb norma) 
savaldebulo samxedro samsaxurs saerTod ar exeboda. axalwveule-
bi misi regulirebis sivrceSi ar xvdebodnen, Sesabamisad, rezervis 
urTierTobis miznebisTvis, es jgufebi arsebiTad Tanasworad ar 
CaiTvalnen. 

SemTxvevebis meore jgufi, rodesac sasamarTlo ar miiCnevs pirebs 
arsebiTad Tanasworad gvxvdeba, rodesac Sesadarebel jgufebs Soris 
gansxvavebas warmoadgens garkveuli moqmedebis ganxorcieleba/Cadena, 
garkveuli arCevanis gakeTeba da Sesabamisad, raime myari identifi-
cirebadi jgufi ar arsebobs. ganxorcielebuli/ganxorcielebadi 
qmedebis Sedegad pirs SeuZlia gadavides erTi jgufidan meoreSi. 
aseT SemTxvevas hqonda adgili, rodesac gadasaxadis gadamxdeli da-
vobda, rom sadavo normis Sedegad gadasaxadis gadamxdelTa nawilis 
dasabegri qonebis Rirebuleba ganisazRvreboda sabazro fasiT, im 
nawilisa ki, romlebic qonebis aRricxvis gadafasebis meTods iye-
nebda – sabalanso RirebulebiT.21 Tumca sasamarTlom miuTiTa, rom 
gadafasebis meTodis gamoyenebiT, nebismier gadasaxadis gadamxdels 
SeeZlo gamosuliyo sadavo normis moqmedebis sferodan. es warmoad-
genda maTi arCevanis sagans. Sesabamisad, qonebis aRricxvis meTodebis 
TvalsazrisiT ori myarad identificirebadi jgufi, romelsac norma 
gansxvavebul reJimebs udgenda ar arsebobda. aseve, saqmeSi, sadac 
sadavo norma arTmevda socialurad daucvelTa bazaSi registraciis 
uflebas pirebs, romelTac unebarTvod daikaves saxelmwifo saku-
Treba (sanam ar gaaTavisuflebdnen mas unebarTvo mflobelobisgan), 
mosarCele davobda, rom adgili hqonda diskriminacias socialurad 
daucvel pirebs Soris, romlebic cxovrobdnen saxelmwifo saku-
TrebaSi da romlebic, ar cxovrobdnen saxelmwifo sakuTrebaSi.22 
sasamarTlom miiCnia, rom aqac norma iyo neitraluri da pirebs Tu 
gaaTavisuflebdnen, sakuTrebas aRudgebodaT bazaSi registraciis 
ufleba, ori myari identificirebadi jgufi ar arsebobda. 

21	 sakonstitucio sasamarTlos gadawyvetileba 2/7/667 saqmeze „ss „teleneti“ saqarTve-
los parlamentis winaaRmdeg“, 2017 wlis 28 dekemberi.

22	 sakonstitucio sasamarTlos gadawyvetileba 2/3/663 saqmeze „saqarTvelos moqalaqe 
Tamar TandaSvili saqarTvelos mTavrobis winaaRmdeg“, 2018 wlis 11 maisi.
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dakavSirebuli logika gamoiyena sasamarTlom saqmeSi „saqarTve-
los moqalaqe ia ujmajuriZe saqarTvelos parlamentis winaaRmdeg“23, 
sadac sadavo norma krZalavda sajaro samsaxuridan disciplinuri 
gadacdomis gamo gaTavisuflebuli piris daniSvnas notariusis Ta-
namdebobaze. mosarCelis azriT, is diskriminirebul mdgomareobaSi 
iyo im pirebTan SedarebiT, romelic mis msgavsad akmayofilebdnen 
notariusis TanamdebobisTvis dadgenil yvela sakanonmdeblo mo-
Txovnas, magram ar iyvnen sajaro samsaxuridan daTxovnilni imave 
mizeziT. sasamarTlom aRniSna, „notariusad ganwesebisTvis kanonmde-
blobiT dadgenilia konkretuli kriteriumebi, romelTa dakmayofi-
lebac nebismier qmedunarian moqalaqes saSualebas aZlevs, daikavos 
aRniSnuli Tanamdeboba... pretendentebi, romlebic kanonmdeblobis 
moTxovnebs akmayofileben da maT mimarT ar arsebobs notariusad 
ganwesebaze kanonmdeblobiT gansazRvruli uaris Tqmis safuZvlebi, 
ver CaiTvlebian mosarCelis msgavsi pirebis Tanasworad.“24 

aqve aRsaniSnavia, rom Zalian msgavsi situacia iyo saqmeSi „saqar-
Tvelos moqalaqe nodar mumlauri saqarTvelos parlamentis winaaRm-
deg.“25 saqme exeboda „Tavisuflebis qartiis“ normas, romelic yofili 
ssrk-s da saqarTvelos ssr-s konkretul maRalCinosnebs ukrZalavda 
calkeuli saxelmwifo Tanamdebobebis dakavebas. mosarCelis azriT, 
diskriminacias hqonda adgili im pirebs Soris, romlebic akmayofi-
lebdnen kanoniT am Tanamdebobis dasakaveblad dadgenil moTxovnebs 
da mis msgavs pirebs Soris, romlebic agreTve akmayofilebdnen 
moTxovnebs, magram 1921 wlidan 1991 wlamde periodSi garkveul 
politikur saqmianobas axorcielebdnen komunisturi partiis xel-
mZRvanel Tanamdebobebze. es SemTxveva ideaSi gavs notariatis kanonis 
SemTxvevas, romelic pirebs disciplinuri gadacdomis, an danaSaulis 
Cadenis SemTxvevaSi ukrZalavda notariusis Tanamdebobis dakavebas. 
ubralod aq saqme exeba Tanamdebobebis ufro farTo CamonaTvals 
da komunisturi saqmianobaa gamomricxavi garemoeba. 

am SemTxvevaSi, rogorc Cans, sasamarTlo amovida im garemoebi-
dan, rom pirebisTvis, romlebic 1921-1991 wlebs Soris periodSi 
saqmianobdnen komunisturi partiis xelmZRvanel Tanamdebobebze, 

23	 sakonstitucio sasamarTlos gadawyvetileba 2/5/556, 2014 wlis 13 noemberi.
24	 iqve, par. II-8.
25	 sakonstitucio sasamarTlos gadawyvetileba 2/5/560, 2015 wlis 28 oqtomberi.
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es iyo warsuli da maT arafris gakeTeba ar SeeZloT am warsulis 
Sesacvlelad, an kanonis moTxovnis dasakmayofileblad. Sesabamisad, 
CaiTvala, rom zemoT dasaxelebuli Sesadarebeli jgufebi arsebiTad 
Tanasworni iyvnen. miuxedavad, im istoriuli gansxvavebisa, rom am 
SemTxvevaSi yofil sabWoTa maRalCinosnebs arCevani ar hqondaT axal 
reJimSi Seasrulebdnen Tu ara kanonis moTxovnebs, notariusobis 
pretendetebs ki ideaSi es arCevani hqondaT. mniSvnelovania is, rom 
am or SemTxvevas Soris gansxvaveba aris arCevanis qona kanonis mo-
Txovnebis SesrulebasTan dakavSirebiT da ara kanonis moTxovnebis 
dakmayofileba an ar-dakmayofileba, per se. Sesabamisad, notariatis 
kanonTan dakavSirebul saqmeSi, kriteriumi arazustad aris Camoya-
libebuli da SeiZleba damabneveli iyos.

agreTve, gvaqvs ori SemTxveva, roca sasamarTlom Sesadarebel 
pirTa jgufi arsebiTad araTanasworad cno:

•	 keTilsindieri winaaRmdegobis mqone da armqone rezervistebi;
•	 mosamarTleobis aranakleb samwliani gamocdilebis mqone pirebi 

da pirebi, romlebsac ar gaaCniaT amgvari gamocdileba.
arsebiTi uTanasworobis testTan dakavSirebiT sasamarTlos mwiri 

praqtikis safuZvelze rTulia msjeloba. sasamarTlom pirvel saq-
meSi daskvnis gasakeTeblad sakmarisad CaTvala imaze miTiTeba, rom 
rezervistTa erT nawils hqonda keTilsindisieri winaaRmdegoba, 
meores ki – ara. amdenad isini uTanasworoebad miiCnia. mosamarTlee-
bis gamosacdel vadasTan dakavSirebul saqmeSi26, sasamarTlos unda 
daedgina is pirebi, romelTac hqondaT samosamarTlo saqmianobis 
aranakleb samwliani gamocdileba da is pirebi, romelTac aseTi ga-
mocdileba ar gaaCndaT iyvnen Tu ara arsebiTad uTanasworoni maTze 
gamosacdeli vadis gavrcelebis miznebisTvis. sasamarTlom aRniSna, 
rom saqme exeboda mosamarTleobis kandidatebis SerCeva/daniSvnas. 
am procesisTvis kandidatebis individualur maxasiaTeblebs da maTi 
dadgenis SesaZleblobas kritikuli mniSvneloba hqonda. sam-wliani 
gamosacdeli vada swored am maxasiaTeblebis dadgenas emsaxureboda. 
Tumca kanoni am valdebulebas imaTac akisrebda, romelTac ukve 
hqondaT 3-wliani mosamarTleobis gamocdileba, romlis obieqturi 
Sefaseba da daskvnis gakeTeba SeiZleboda: „aseTi pirebis mimarT 

26	 sakonstitucio sasamarTlos gadawyvetileba 3/1/659 saqmeze „saqarTvelos moqalaqe 
omar jorbenaZe saqarTvelos parlamentis winaaRmdeg“, 2017 wlis 15 Tebervali.
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gasaCivrebuli normiT damatebiTi tvirTis dakisreba arsebiTad 
araTanaswori pirebis mimarT Tanaswor mopyrobad unda CaiTvalos.“27

am SemTxvevaSi sasamarTlom arsebiTi uTanasworobis analizi 
daafuZna sadavo sakanonmdeblo regulirebis miznebis analizs da 
am miznebis safuZvelze gamoyo, ra iyo relevanturi garemoeba da am 
garemobas daafuZna pirTa ori jgufis Sedareba. rogorc arsebiTad 
Tanaswor pirebze msjelobisas aRiniSna, am tipis analizi jer-jerobiT 
ufro gamonaklisia, vidre dominanturi midgoma arsebiTi Tanaswo-
robis/uTanasworobis sakiTxisadmi. Tumca, grZlevadianad interesis 
testis am tipis analiziT Canacvleba saSualebas miscems sasamarTlos 
ufro Tanmimdevruli da dasayrdeni pasuxi gasces kiTxvas, Tu vin 
unda CaiTvalos arsebiTad Tanasworad, an uTanasworod.

b. arsebiTad Tanaswor pirTa gansxvavebuli mopyroba da  
arsebiTad araTanaswor pirTa erTnairi mopyroba:  

pirdapiri da arapirdapiri diferenciacia

2008 wlis mniSvnelovani gadawyvetilebidan moyolebuli saqmeze 
„saqarTvelos moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamen-
tis winaaRmdeg“28 saqarTvelos sakonstitucio sasamarTlo mdgradad 
imeorebs, rom me-14 muxlis mizania ar dauSvas arsebiTad Tanasworis 
ganxilva uTanasworod da piriqiT“. Sesabamisad, konstituciis me-14 
muxlis dacvis amoqmedebisTvis ori tipis qmedebaa saWiro:

•	 arsebiTad TanasworTa mimarT gansxvavebuli mopyroba, anu 
diferencireba;

•	 arsebiTad gansxvavebul pirTa mopyroba erTnairad.
saTanado gamarTlebis ararsebobisas, pirveli, anu diferencireba 

qmnis pirdapiri diskriminaciis SemTxvevas, meore ki – arapirdapiri 
diskriminaciis SemTxvevas. 

Tu dadgindeba, rom mosarCelis mier dasaxelebuli pirTa jgu-
febi arsebiTad Tanasworebi arian, Semdeg etapze sasamarTlom unda 
dainaxos, rom sadavo norma axdens maT Soris diferencirebas. Sesaba-
misad, Tu sasamarTlo CaTvlis, rom sadavo norma aris neitraluri, 
anu pirebs ar epyroba gansxvavebulad, analizi mTavrdeba da norma 
Tanasworobis principTan Sesabamisad miiCneva. neitraluri normis 

27	 iqve, par. II-53. 
28	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 2/1-392, 2008 wlis 31 marti.
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konstituciurobis Sefaseba mxolod im SemTxvevaSi SeiZleba, Tu 
mxare arapirdapir diskriminaciaze davobs – roca erTnairi mopyroba 
arsebiTad gansxvavebul pirTa mimarT iwvevs diskriminacias.

Sesabamisad, am TavSi, pirvel rigSi, ganxiluli iqneba neitralu-
ri normis cneba, romelic arapirdapiri diskriminaciis doqtrinis 
qvakuTxedia, magram pirdapiri diskriminaciis mtkicebisas, sarCelis 
dauSveblad cnobas iwvevs. sakonstitucio sasamarTlos praqtikis 
analizi gvarwmunebs, rom marTlac, me-14 muxlis farglebSi moTxovnis 
dauSveblad cnobis erT-erTi yvelaze gavrcelebuli safuZvelia 
normis neitraluroba, anu rodesac mosarCeleebi davoben diferen-
cirebaze, norma ki Tavis farglebSi diferencirebas ar axorcie-
lebs da adgens zogad wess, anu ar gamoyofs romelime jgufs sxva 
Tanaswor jgufebTan SedarebiT ukeTesi an uaresi mopyrobisTvis. 
aqedan gamomdinare, normis neitraluroba arsebiTad niSnavs rom 
diferencirebas ar aqvs adgili.

neitraluri normis cneba pirvelad sakonstitucio sasamarTlos 
praqtikaSi gamoCnda arapirdapiri diskriminaciis saqmeSi „saqarTvelos 
saxalxo damcveli saqarTvelos parlamentis winaaRmdeg.“29 saxalxo 
damcveli asaCivrebda „samxedro sarezervo samsaxuris Sesaxeb“ sa-
qarTvelos kanonis normas, romelic saqarTvelos yvela moqalaqes 
avaldebulebda rezervSi samsaxurs. mosarCelis azriT, aRniSnuli 
warmoadgenda keTilsindisieri winaaRmdegobis mqone pirTa mimarT 
diskriminacias, radgan uTanasworo pirebs epyrobodnen erTnairad.

sasamarTlom aRniSna:
„kanonebi samxedro samsaxurSi moqalaqeTa gawvevis Taobaze zo-

gadi da neitraluria, maTi mizani konkretuli religiuri, an sxva 
umciresobebis Seviwroeba ar aris... Tumca niSandoblivia, rom is 
imavdroulad mniSvnelovan tvirTs akisrebs keTilsindisieri winaaR-
mdegobis mqone pirebs, radgan, iseve rogorc yvela moqalaqes, maTac 
udgens samxedro sarezervo samsaxuris moxdis valdebulebas... unda 
aRiniSnos, rom kanonis neitraluri buneba TavisTavad da yovelTvis 
ar gamodgeba imis upirobod samtkiceblad, rom misi neitraluroba 
absoluturad gamoricxavs gaumarTlebel diferenciacias.“30

29	 sakonstitucio sasamarTlos gadawyvetileba 1/1/477, 2011 wlis 22 dekemberi.
30	 iqve, par. II.63-64.
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am saqmeSive dadginda, rom neitraluri norma SeiZleba iyos me-14 
muxlTan SeuTavsebeli, Tu is arapirdapir diskriminacias eweva, anu 
arsebiTad uTanasworo pirebis mimarT Tanaswor mopyrobas iTva-
liswinebs. sxva SemTxvevaSi, sakonstitucio sasamarTlo neitralur 
normebs ar amowmebs konstituciis me-14 muxlTan mimarTebiT. 

am sakiTxze msjelobisTvis kargi magaliTia saqme „saqarTvelos 
moqalaqe mamia miqautaZe saqarTvelos parlamentis winaaRmdeg.“31 mo-
sarCele sadavod xdida „saaRsrulebo warmoebaTa Sesaxeb“ kanonis da 
saqarTvelos sagadasaxado kodeqsis rig muxlebs da amtkicebda, rom 
sxvaTa Soris, sadavo normebi axdenda diferencirebas erTi mxriv, 
mis msgavs mdgomareobaSi myof kreditorebs (romelTa moTxovna war-
moiSva dasaxiCrebiT, an janmrTelobis sxvagvari dazianebiT, agreTve 
marCenalis dakargvis Sedegad) da meore mxriv, giravnobiT/ipoTekiT 
uzrunvelyofil sxva kreditorebs Soris. aRniSnulze sasamarTlom 
miuTiTa:

„arauzrunvelyofili kreditorebis mier iZulebiT auqcionze 
qonebis realizaciisas sajaro reestrSi registrirebuli uflebrivi 
tvirTi ucvleli rCeba, xolo rigi uzrunvelyofili kreditorebis 
mier qonebis realizaciisas qoneba uflebrivi tvirTisgan srulad, 
an nawilobriv Tavisufldeba. amave dros, aRniSnuli ar ukavSirdeba 
kreditoris pirovnebasTan dakavSirebul raime faqtors. iZulebiTi 
wesiT realizebul qonebaze uflebis gadasvlis wesi damokidebulia 
Tavad moTxovnis tipze. nebismieri piri, maT Soris, mosarCele, SeiZleba 
iyos rogorc uzrunvelyofili, aseve arauzrunvelyofili moTxovnis 
mqone kreditori. Sesabamisad, sadavo normebi qonebaze uflebis ga-
dasvlis wesis gansazRvriT diferencirebas axdens ara pirTa, aramed 
Tavad moTxovnaTa Soris. xolo saqarTvelos konstituciis me-14 
muxliT daculi sfero, rogorc ukve aRiniSna, moicavs pirTa Soris 
ganxorcielebuli diferencirebisa da Sesabamisad, diskriminaciis 
SemTxvevebs. saqarTvelos konstituciis me-14 muxlis moTxovnaa, rom 
uzrunvelyofili iyos kanonis winaSe Tanasworoba samarTlis subieq-
tebs – pirebs Soris. Tanasworobis ZiriTadi konstituciuri ufleba 
ar moiTxovs, rom saxelmwifom uzrunvelyos msgavsi samarTlebrivi 
kategoriebis mimarT Tanaswori mopyroba. sadavo normebi mxolod 
msgavsi tipis samarTlebrivi kategoriebis – qonebrivi moTxovnebis 

31	 sakonstitucio sasamarTlos ganCineba 2/4/1225, 2018 wlis 23 marti.
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mimarT adgens gansxvavebul, diferencirebul reJims da am reJimis 
diferencirebuloba neitraluria pirebis mimarT. aRniSnulidan ga-
momdinare, sadavo normebi neitraluri xasiaTisaa da ar iTvaliswinebs 
pirebs Soris diferenciacias. 

aq ori ram aris yuradRebis Rirsi. erTi mxriv, sasamarTlo gansazR-
vravs me-14 muxlis moqmedebis sferos da miuTiTebs, rom me-14 muxli 
krZalavs pirebs Soris diferencirebas da ara msgavsi samarTlebrivi 
kategoriebis, magaliTad, samarTlebrivi moTxovnebis mimarT diferen-
cirebas. meore mxriv, sasamarTlos relevanturad miaCnia imis xazgasma, 
rom uzrunvelyofil da arauzrunvelyofil moTxovnebs Soris dife-
rencireba ar ukavSirdeba kreditoris pirovnebasTan dakavSirebul 
raime faqtors, yvelas SeuZlia iyos orive tipis moTxovnis mesakuTre. 
msgavsi logika, rom me-14 muxli krZalavs pirebis da ara movlenebis, 
sakuTrebis obieqtebis, an qmedebebis mimarT araTanabar mopyrobas 
ganviTarebulia mTel rig ganCinebebsa da saoqmo CanawerebSi.32

neitraluri normis cneba aqtiurad figurirebs im saqmeebSi, 
romlebic exeba samarTaldarRvevebs da mosarCeleebi miuTiTe-
ben diskriminaciaze im safuZvliT, rom Sinaarsobrivad msgavs sa-
marTaldarRvevebs saxelmwifo ukavSirebs gansxvavebul sanqciebs, 
riTac uTanasworod epyroba Sesabamisi samarTaldarRvevis Camden 
pirebs.33 aRniSnuli argumenti sasamarTlosTvis misaRebi ar aris: 
sasamarTlos midgomaa, rom me-14 muxli ar ukrZalavs saxelmwifos 
sxvadasxva, Tundac msgavs samarTaldarRvevebs sxvadasxva Sedegebi 
daukavSiros: „mosarCele valdebulia, daasabuTos, rom am normis 
safuZvelze arsebiTad Tanaswori pirebi arian Cayenebulni sxvadasxva 
mdgomareobaSi da ara is, rom sadavo norma msgavsi qmedebebisTvis 
gansxvavebul sanqcias adgens im pirobebSi, rodesac sadavo wesidan 
momdinare mopyroba erTnairia yvelasTvis.“34

32	 ix. mag., saqarTvelos sakonstitucio sasamarTlos ganCineba 2/3/795, 2017 wlis 15 mar-
ti; saqarTvelos sakonstitucio sasamarTlos saoqmo Canaweri 3/16/871, 2017 wlis 17 
oqtomberi, par. II.4-5; sakonstitucio sasamarTlos ganCineba 1/21/6128, 2017 wlis 13 
oqtomberi; sakonstitucio sasamarTlos ganCineba 3/6/765, 2016 wlis 23 agvisto.

33	 ix. mag., sakonstitucio sasamarTlos saoqmo Canaweri 1/13/733 saqmeze „saqarTvelos 
moqalaqeebi – gela tarielaSvili, giorgi kvirikaZe, vladimer gaspariani, ivane maWa-
variani da sxvebi (sul 9 mosarCele) saqarTvelos parlamentis winaaRmdeg“, 2017 wlis 
22 ivnisi, ganCineba 2/3/617 saqmeze „saqarTvelos moqalaqe – irakli sabanaZe saqarTve-
los parlamentis winaaRmdeg“, 2015 wlis 3 aprili.

34	 ganCineba 2/3/617 saqmeze „saqarTvelos moqalaqe – irakli sabanaZe saqarTvelos parla-
mentis winaaRmdeg“, 2015 wlis 3 aprili, par. II-5.
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sasamarTlo bolo ganCinebebSi mdgradad imeorebs, rom konsti-
tuciis me-14 muxli krZalavs pirebis da ara qmedebebis, maT Soris 
samarTaldarRvevebis, gansxvavebuli samarTlebrivi urTierTobebi-
sa da samarTlebrivi moTxovnebis, miwebis diferencirebas/maTTvis 
gansxvavebuli Sedegebis dakavSirebas. amasTan, sasamarTlo xSirad 
usvams xazs imas, rom neitraluri normis SemTxvevaSi diferencireba 
ar ukavSirdeba raime faqtors, aramed Tavisufali nebis safuZvelze 
gakeTebul arCevans/qmedebas, romelic nebismierma pirma SeiZleba 
gaakeTos. rogorc am kvlevaSi ganxiluli sxva qveynebis paraleluri 
iurisprudenciidan Cans, es calsaxad relevanturi faqtoria. Tumca, 
arsebobs iseTi SemTxvevebic, rodesac garemoebebis, movlenebis, sa-
marTlebrivi moTxovnebis diferencirebiT, realurad xdeba pirebis 
diferencireba. magaliTad, biWiko WonqaZis da sxvebis saqmeSi35, gazis 
tarifi gansxvavebulad regulirdeboda 2008 wlis 1 agvistomde da 
mas mere registrirebuli gazis sayofacxovrebo momxmareblebisTvis. 
sakonstitucio sasamarTlom CaTvala, rom adgili qonda diferenci-
rebas me-14 muxlis miznebisTvis, radgan regulireba miemarTeboda 
fizikur pirebs da ara gazificirebul sacxovrebel obieqtebs ro-
gorc amis damtkicebas cdilobda mopasuxe, (gadawyvetilebis par. 
II-3). aq ganxiluli neitraluri normis doqtrinidan naTelia, rom Tu 
gansxvavebuli tarifebi mibmuli iqneboda ara pirebis momxmareblad 
registraciis, aramed obieqtebis gazificirebis TariRze, sasamarT-
lom amas me-14 muxlTan ar Seafasebda. amavdroulad, es saqme kargi 
magaliTia imisa, rom saxelmwifo didwilad identur Sedegs miiRebda, 
Tu am regulirebas daukavSirebda sayofacxovrebo obieqtebs da ara 
pirebs da am gziT, airidebda konstituciis me-14 muxlis winaSe an-
gariSvaldebulebas. rac mTavaria, gazificirebuli obieqtebis ukan 
mdgom adamianebze SemTxvevebis absolutur umetesobaSi erTnair 
efeqts moaxdenda es regulireba. 

Sesabamisad, neitraluri normis tests sWirdeba Semdgomi ganviTa-
reba, romlis farglebSic sasamarTlo Seamowmebs, movlenebis/sagnebis 
diferencireba realurad pirTa diferencirebas xom ar iwvevs da 
saxelmwifos ar waaxalisebs, roca amis SesaZlebloba iqneba, reguli-
rebebi daukavSiros ara pirebs, aramed movlenebs da obieqtebs, raTa 
konstituciis Tanasworobis garantias auaros gverdi. am mimarTebiT 

35	 ix. zemoT sqolio 9, par. II-3.
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germaniis sakonstitucio sasamarTlos midgoma sasargeblo SeiZleba 
aRmoCndes.

garda neitraluri normisa, arsebobs sxva SemTxvevebic, rodesac 
sasamarTlo askvnis rom diferencirebas ar aqvs adgili.36 am mxriv 
saintereso SemTxvevaa saxalxo damcvelis sarCeli, romelic amtkiceb-
da, rom Tanasworobis ufleba daerRvaT im mosamarTleebs, romlebsac 
saxelmwifo kompensacia daeniSnaT 2015 wlamde kompensaciebis kanonSi 
cvlilebebis Setanamde da kompensaciis gazrdamde.37 kerZod, gansx-
vavebuli mopyroba mdgomareobda ara imaSi, rom mosamarTleTa es 
jgufi gazrdili kompensaciiT ver sargeblobda (2016 wlidan maTac 
gaezardaT kompensacia, iseve rogorc yvela danarCens), aramed imaSi, 
rom kanonmdebelma maTze retrospeqtulad ar gaavrcela kompensa-
ciis zrda 2012 wlidan warmoSobil urTierTobebze da ar dafara 
sxvaoba kompensaciis Zvel da axal odenobebs Soris. anu arsebiTad, 
mosarCele davobda, rom normis miRebamde sxva naklebad xelsayreli 
normis arseboba iwvevda gaumarTlebel diferencirebas, rac unda 
aRmofxvriliyo axali normis Zvel urTierTobebze gavrcelebiT. es 
moTxovna efuZneboda saeWvo mosazrebas, rom erTi da igive sakiTxis 
droSi gansxvavebulad regulacia warmoadgens gaumarTlebel diferen-
cirebas da misi gamosworeba SeiZleba mxolod axleburi regulaciis 
retrospeqtuli gavrcelebiT Zvel urTierTobebze. 

sasamarTlom mkafiod uaryo es midgoma:
„mosarCelis mier warmodgenili argumentacia miuTiTebs ara pirTa 

sxvadasxva jgufebs Soris arsebuli gansxvavebuli mopyrobis arse-
bobis dasabuTebaze, aramed drois sxvadasxva monakveTSi erTi da 
imave pirebis gansxvavebul samarTlebriv mdgomareobaze. realurad, 
mosarCele axdens ara pirTa Soris diferencirebis faqtis identi-
ficirebas, aramed miuTiTebs, rom saxelmwifo ar aris uflebamo-
sili, garkveul etapze gazardos kompensaciis odenoba, Tu am wess 
ar gaavrcelebs warsul periodzec. sakonstitucio sasamarTlo ver 
gaiziarebs aRniSnul msjelobas. saqarTvelos konstituciis me-14 
muxli ar zRudavs saxelmwifos uflebamosilebas, gazardos kom-
pensaciis odenoba da es wesi mxolod misi miRebis Semdgom periods 
daukavSiros.“38

36	 iqve, II-15.
37	 saqarTvelos sakonstitucio sasamarTlos ganCineba saqmeze „saqarTvelos saxalxo 

damcveli saqarTvelos parlamentis winaaRmdeg“, 2/4/1240, 2018 wlis 22 Tebervali.
38	 iqve, II-5.
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zogadad, droisa da gansxvavebuli mopyrobis sakiTxi erT-erTi sain-
teresoa Tanasworobis iurisprudenciaSi. kerZod, kiTxva mdgomareobs 
imaSi, roca arsebiTad Tanaswor pirebs drois sxvadasxva momentSi 
sxvadasxvanairad epyroba saxelmwifo es saerTod Tu warmoadgens 
diferencirebas (radgan igulisxmeba, rom gansxvavebuli mopyroba 
drois erTsa da imave momentSi unda xdebodes) Tu es mainc SeiZleba 
CaiTvalos diferencirebad, romelsac gansxvavebuli periodi Tavisi 
gansxvavebuli saWiroebebiT gaamarTlebs. aRniSnuli ganCinebidan aS-
karaa, rom saxelmwifos aqvs diskrecia erTi da igive urTierTobebi 
sxvadasxva dros sxvadasxvagvarad daareguliros. amisgan gansxva-
vebiT, rodesac sxvadasxva dros warmoSobil urTierTobaze drois 
erT momentSi gansxvavebuli wesebi vrceldeba drois niSniT, anu 
imis gamo, rom sxvadasxva dros warmoiSvnen, es aris diferencireba, 
romelsac saxelmwifos mxridan gamarTleba sWirdeba. am sakiTxze 
ufro detaluri msjeloba diskriminaciis niSanTan dakavSirebul 
qveTavSia mocemuli.

rac Seexeba arapirdapir diskriminacias, anu gansxvavebul pir-
Ta erTnair mopyrobas, am nawilze sasamarTlos vrceli praqtika 
ar aqvs, radgan am tipis moTxovnebs mosarCeleebi ufro iSviaTad 
ayeneben. arapirdapir diskriminaciasTan dakavSirebiT ori gadawyve-
tileba arsebobs. zemoT ganxiluli iyo saqme „saqarTvelos saxalxo 
damcveli saqarTvelos parlamentis winaaRmdeg“, romelic exeboda 
yvela moqalaqis valdebulebas SeesrulebinaT samxedro sarezervo 
samsaxuri da sasamarTlom daadgina keTilsindisieri winaaRmdegobis 
mqone pirTa mimarT diskriminacia.

arapirdapiri diskriminaciis Sesaxeb meore gadawyvetilebaSi saqmeze 
„saqarTvelos moqalaqe omar jorbenaZe saqarTvelos parlamentis 
winaaRmdeg“39, davis sagans warmoadgenda samwliani gamosacdeli vada 
mosamarTleebis uvado daniSvnamde. mosarCele amtkicebda, rom mo-
samarTleobis samwliani gamocdilebis mqone pirebs da gamocdilebs 
armqone pirebs erTnairad avaldebulebda gamosacdeli periodis 
gavlas, rac warmoadgenda arsebiTad araTanaswori pirebis mimarT 
Tanaswor mopyrobas da amdenad me-14 muxlSi Carevas. sasamarTlom 
gaiziara es argumenti da miiCnia, rom gamocdilebis mqone pirebis-

39	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 3/1/659, 2017 wlis 15 Te-
bervali.
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Tvis igive valdebulebis dakisrebiT, rac mosamarTleobis gamocdi-
lebis armqone pirebs ekisrebodaT, norma gansxvavebul, araTanabar 
tvirTs akisrebda gamocdilebis mqone mosamarTleebs. Sesabamisad, 
neitralurobis miuxedavad, CaiTvala, rom norma arRvevda konsti-
tuciis me-14 muxls.

sabolood me-14 muxliT akrZalul mopyrobaze msjeloba SeiZleba 
SevajamoT Semdegnairad:

•	 me-14 muxliT ikrZaleba rogorc arsebiTad Tanaswor pirTa 
gansxvavebuli mopyroba – diferencireba, ise arsebiTad uTa-
nasworo pirTa Tanabari mopyroba. pirveli SemTxveva pirdapiri 
diskriminacia SeiZleba iyos, meore ki – arapirdapiri.

•	 drois sxvadasxva monakveTSi erTi da imave pirebis gansxvave-
buli mopyroba diferencirebas ar warmoadgens me-14 muxlis 
miznebisTvis. SegviZlia vivaraudoT, rom drois sxvadasxva mo-
nakveTSi arsebiTad Tanaswori, sxvadasxva pirebis gansxvavebuli 
mopyrobac ar unda CaiTvalos diferencirebad, Tumca zustad 
amgvari gadawyvetis damdgeni saqme jer sasamarTlos ar hqonia.

•	 arapirdapiri diskriminaciis miznebisTvis, 2011 wlis gadawyveti-
lebis mixedviT diskriminaciuli miznis arseboba, an ararseboba 
ar cvlis uflebis darRvevis mocemulobas, anu ar aris mniSvne-
lovani uflebis darRvevis dasadgenad. Tumca, sakonstitucio 
sasamarTlos or gadawyvetilebaSi diferencirebis gamarTlebisas 
miTiTeba diskriminaciuli miznis ararsebobaze gvafiqrebinebs, 
rom mas garkveuli wona eniWeba diferencirebis gamarTlebis 
nawilSi da saxelmwifos pozicias met simtkices sZens.

g. dacvis saSualeba

2017 wels sakonstitucio sasamarTlom miiRo gadawyvetileba 
saqmeze „saqarTvelos moqalaqe – lali lazaraSvili saqarTvelos 
parlamentis winaaRmdeg“40, romelSic Camoyalibda Tanasworobis pra-
qtikis axali testi, pirobiTad „dacvis saSualebis testi“. rogorc 
saqmeebis ganxilvisas vnaxavT, es testi gulisxmobs Semdegs: rodesac 
mxare asaCivrebs normas, romelic masTan arsebiTad Tanaswor pirebs 
aniWebs raime sikeTes, magram misTvis SemzRudveli Sinaarsis matare-

40	 sakonstitucio sasamarTlos gadawyvetileba 3/6/642, 2017 wlis 10 noemberi.
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beli ar aris, am uTanasworobis aRmosafxvreli erTaderTi dacvis 
saSualeba, risi micemac sakonstitucio sasamarTlos SeuZlia, aris 
„sikeTis CamorTmeva“ arsebiTad Tanaswor pirTa Sesabamisi jgufis-
Tvis. sasamarTlo kategoriulad uaryofs imis SesaZleblobas, rom 
man amgvari uTanasworoba aRmofxvras normis imgvari redaqtirebiT, 
romelic normas gaavrcelebs da Sesabamisad sikeTes mianiWebs mosar-
Celes da mis msgavs mdgomareobaSi myof pirTa jgufsac. sasamarTlos 
azriT, aRmWurveli normis amgvari redaqtireba da misi gavrceleba im 
pirebze, visTvisac ar iyo es norma gaTvlili iqneba sakonstitucio 
sasamarTlos uflebamosilebis farglebis gadaWarbeba da pozitiuri 
kanonmdeblis rolis Sesruleba da sasamarTlo sruliad gamoricxavs 
amgvar SesaZleblobas.

lali lazaraSvili davobda „saerTo sasamarTloebis Sesaxeb“ saqar-
Tvelos organuli kanonis normebze, romelic erTi mxriv, saxelmwifo 
kompensaciis miRebas ukavSirebda uzenaesi sasamarTlos mosamarTlis 
mier sapensio asakis miRwevas, an uflebamosilebis vadis amowurvas, 
meore mxriv ki saxelmwifo kompensaciis miRebis uflebas aniWebda 
pirebs, romlebsac mosamarTlis uflebamosileba SeuwydaT 2005 wlis 
1 ianvridan 2006 wlis 1 ianvramde piradi gancxadebis safuZvelze. 
mosarCelis azriT, is rogorc uzenaesi sasamarTlos mosamarTle, 
romelsac uflebamosileba Seuwyda piradi gancxadebis safuZvelze 
2010 wels uTanasworo mdgomareobaSi imyofeboda orive jgufTan 
mimarTebiT. am nawilSi sasamarTlom CaTvala, rom mosarCelis msgavs 
mdgomareobaSi myofi pirTa jgufi arsebiTad Tanaswori iyo orive 
CamoTvlil jgufTan mimarTebiT, radgan saxelmwifo kompensacia mo-
samarTlis damoukideblobis da jerovnad funqcionirebis finansuri 
garantiaa, romelic ukavSirdeba piris mosamarTlis Tanamdebobaze 
yofnis faqts da ara mis xangrZlivobas, an Sewyvetis mizezebs. 

amis miuxedavad, sakonstitucio sasamarTlo ar gadavida imis Se-
mowmebaze, ramdenad gamarTlebuli iyo arsebiTad Tanaswor pirTa 
diskriminacia miuTiTa ra, rom mosarCele calsaxad moiTxovda ara 
CamoTvlil pirTa jgufebisTvis daniSnuli saxelmwifo kompensaciis 
gauqmebas, aramed normis arakonstituciurad cnobas imgvarad, rom 
masac mieRo saxelmwifo kompensacia da „gaTanabreboda“ am pirebs.

sakonstitucio sasamarTlom calsaxad da vrclad uaryo aRniSnuli 
moTxovna, miuTiTa, rom sakonstitucio sasamarTlos konstituciuri 
mandati gulisxmobs arakonstituciuri normebis, an maTi nawilebis/
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calkeuli normatiuli Sinaarsis Zaladakargulad cnobas. amisgan 
gansxvavdeba axali wesebis dadgena, an arsebuli normebis moqmedebis 
gafarToveba, risi uflebamosilebac sakonstitucio sasamarTlos 
ar gaaCnia:

„sakonstitucio sasamarTlos mandats scdeba uflebamosileba, 
Zaladakarguli samarTlebrivi normebis nacvlad kanonmdeblobaSi 
daadginos gansxvavebuli, Tundac konstituciuri wesebi.

mosarCelis moTxovna mimarTulia ara sadavo normis romelime nor-
matiuli Sinaarsis gauqmebisaken, aramed axali normatiuli Sinaarsis 
Seqmnisken. mosarCele, realurad, problemurad saerTod ar miiCnevs 
sadavo normis safuZvelze kompensaciis gacemas, aramed iTxovs, rom 
sadavo normis Sinaarsi gafarTovdes da igive wesi gamoyenebul iqnes 
mis mimarTac. aRniSnuli moTxovna Sinaarsobrivad kanonmdeblobaSi 
pozitiuri Canaweris gakeTebis identuria, rac kanonSemoqmedebiTi pro-
cesis nawilia da ara negatiuri kanonmdeblis kompetenciis farglebSi 
gadasawyveti sakiTxi. aRniSnulidan gamomdinare, sakonstitucio sasa-
marTlo ar aris uflebamosili, daakmayofilos mosarCelis moTxovna.“41

igive ganmeorda ramdenime Tvis Semdeg miRebul gadawyvetileba-
Si saqmeze „saqarTvelos moqalaqe avTandil qaTamaZe saqarTvelos 
parlamentis winaaRmdeg.“42 

2018 wlis 22 Tebervals, sakonstitucio sasamarTlom gansaxil-
velad ar miiRo saqarTvelos sabWoTa socialisturi respublikis 
umaRlesi sabWos deputatebis sarCeli43, romlebic igive tipis mo-
Txovnas ayenebdnen – 1990 wels arCeuli saqarTvelos uzenaesi sabWos 
wevrebis Tanasworad saxelmwifo kompensaciis uflebis maTze gavrce-
lebas. lali lazaraSvilis gadawyvetilebaze dayrdnobiT sasamarT-
lom miuTiTa, rom amgvari moTxovnis dakmayofileba sakonstitucio 
sasamarTlos uflebamosilebis farglebs cdeboda.

es testi mWidrod ukavSirdeba aRmWurveli normis cnebas, romel-
sac sakonstitucio sasamarTlos, rogorc negatiuri kanonmdeblis 
praqtikaSi gansakuTrebul rols asrulebs. roca norma aRWuravs 
sxva pirebs raRac uflebiT, maTTan arsebiTad Tanaswor pirebs 

41	 iqve, par: II-20-24.
42	 sakonstitucio sasamarTlos gadawyvetileba 2/1743, 2018 wlis 22 Tebervali.
43	 sakonstitucio sasamarTlos ganCineba 2/1760 saqmeze „saqarTvelos moqalaqeebi – 

vileni alaviZe, Tengiz uCaneiSvili, irakli mowerelia da sxvebi (sul 52 mosarCele). 
saqarTvelos parlamentis winaaRmdeg“, 2018 wlis 22 Tebervali.



41

I. saqarTvelos sakonstitucio sasamarTlos iurisprudenciis analizi

(romlebic am sikeTes ver iReben) ufleba aqvT Tanasworobis prin-
cipis safuZvelze maTTvis am sikeTis micemis gauqmeba moiTxovon. 
magram es aris erTaderTi dacvis saSualeba, risi micemac maTTvis 
sasamarTlos SeuZlia. dacvis iseTi saSualebebi, rogoricaa „reading 
in“ anu normis moqmedebis farglebis gafarToveba konstituciuri 
moTxovnebis mixedviT, saqarTvelos sakonstitucio sasamarTloSi 
xelmisawvomi araa; es kategoriulad aRiqmeba sxva Stoebis ufle-
bamosilebis uzurpirebad. Sesabamisad, amgvari moTxovnis dayeneba 
arsebiTad gansaxilvelad miRebamde saqmis miuReblobis safuZveli 
xdeba, arsebiTi ganxilvis etapze ki – moTxovnis daukmayofileblobisa.

3.2 Carevis gamarTlebis testebi

a. diskriminaciis niSani

saqarTvelos 1995 wlis konstituciis 2018 wlis 18 dekembramde 
moqmedi redaqciis me-14 muxlis Tanaxmad, „yvela adamiani dabadebiT 
Tavisufalia da kanonis winaSe Tanasworia ganurCevlad rasisa, kanis 
ferisa, enisa, sqesisa, religiisa, politikuri da sxva Sexedulebe-
bisa, erovnuli, eTnikuri da socialuri kuTvnilebisa, warmoSobisa, 
qonebrivi da wodebrivi mdgomareobisa, sacxovrebeli adgilisa“. 
miuxedavad imisa, rom erTi SexedviT me-14 muxli diskriminaciis niS-
nebis amomwurav CamonaTvals iZleoda, sakonstitucio sasamarTlos 
2008 wlis gadawyvetilebis Tanaxmad44, amgvari wakiTxva SeuTavsebeli 
iqneboda me-14 muxlis arsisa da masStaburi miznebisa. Sesabamisad, 
sasamarTlom CaTvala, rom me-14 muxlTan mimarTebiT unda Semowmebu-
liyo „dasaqmebis adgilis“ mixedviT diferencireba, miuxedavad imisa, 
rom diskriminaciis amgvar safuZvels me-14 muxli ar axsenebda. am 
gadawyvetilebiT niSnebis CamonaTvali gaixsna, Tumca sasamarTlos 
raime doqtrina ar SemouTavazebia imasTan dakavSirebiT nebismieri 
niSani iqneboda misaRebi, Tu me-14 muxlis farglebSi mosaxvedrad 
niSans raime kriteriumi unda daekmayofilebina.

diskriminaciis niSnebze msjeloba sasamarTlom gaagrZela 2010 
wlis „axali memarjveneebis saqmeSi“, sadac gaimeora 2008 wlis gadawy-
vetilebiT dadgenili wesi, rom me-14 muxlSi niSnebis CamonaTvali 
amomwuravi ar aris; miuxedavad imisa, ra niSniT xdeba diferencireba, 

44	 sakonstitucio sasamarTlos gadawyvetileba 2/1/392 saqmeze „saqarTvelos moqalaqe 
SoTa beriZe da sxvebi saqarTvelos parlamentis winaaRmdeg“, 2008 wlis 31 marti.
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amosavali unda iyos imis garkveva eqcevian Tu ara arsebiTad Ta-
nasworebs uTanasworod, an piriqiT. Tumca, aqve ganaviTara doqtrina, 
romlis mixedviTac me-14 muxlSi CamoTvlil niSnebs gansxvavebuli 
wona mianiWa diskriminaciis sxva niSnebTan mimarTebiT: 

„istoriulad, konstituciebSi xdeboda im niSnebis CamoTvla, ro-
melTa mixedviT, adamianTa jgufebs aerTianebda maTTvis damaxasiaTe-
beli piradi, fizikuri Tvisebebi, kulturuli niSnebi, an socialuri 
kuTvnileba. am niSnebis konstituciebSi CamoTvla xdeboda zustad maT 
safuZvelze adamianebis diskriminaciis didi gamocdilebis arsebobis 
da amasTan, aseTi mopyrobis gagrZelebis SiSis gamo (sapasuxod).“45

aRniSnulis gaTvaliswinebiT, sasamarTlom konstituciis me-14 
muxlSi CamoTvlil niSnebs uwoda „klasikuri niSnebi“. am niSnebTan 
dakavSirebiT, mware istoriuli gamocdilebis gaTvaliswinebiT, 
sasamarTlom miiCnia, rom maTTan mimarTebiT diferencireba mkacrad 
unda Sefasebuliyo da sasamarTlos viwro mixedulebis Tavisufleba 
qonda („mkacri testi“). sxva niSnebis safuZvelze diferencirebis 
SemTxvevaSi, ki sasamarTlom daadgina e.w. racionaluri diferenci-
rebis testi. Tumca am ukanasknelis gamoyenebisTvis marto klasikuri 
niSnis ararseboba araa sakmarisi, Tavad diferencirebac ar unda iyos 
intensiuri. intensiurobaze Semdeg qveTavSi iqneba saubari.

rac Seexeba uSualod niSnebs, isev „axali memarjveneebis“ saqmeSi 
ganviTarebuli erTi xazi aris is, rom mxare Tu sworad ver moax-
dens diferencirebis niSnis identificirebas, es ar daazianebs mis 
moTxovnas. mTavaria, man TvalsaCino gaxados „misadmi diferencire-
buli mopyroba“ da sworad dausabuTos sasamarTlos misi problema. 
Tu problema me-14 muxlis farglebSi swored aris identificirebu-
li, sasamarTlom miiCnia, rom niSnis arasworad dasaxeleba ar unda 
iyos sarCelze uaris Tqmis safuZveli.46 es mniSvnelovani aspeqtia 
sasamarTlos danarCeni praqtikis gasagebad niSnebTan dakavSirebiT.

realuri Rirebuleba, rac diskriminaciis niSnebs amJamad aqvs 
sakonstitucio sasamarTlos praqtikaSi aris maTi wvlili sasamarT-
los mier testebis arCevaSi. realurad sasamarTlo niSnebs uyurebs 
mxolod imisTvis, rom gaarkvios aris Tu ara saxeze diferencireba 
me-14 muxlSi CamoTvlili klasikuri niSnis safuZvelze, rac aris 
mokle gza mkacri testis gamoyenebisTvis. sakmaod bevr saqmeSi, mas 

45	 par. II-4.
46	 par. II-22.	
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Semdeg, rac daadgina rom diferencireba klasikuri niSnis safuZ-
velze ar xdeboda sasamarTlo pirdapir gadavida imis Semowmebaze, 
xom ar iyo diferencireba intensiuri, ise rom aRar gamoukvlevia, 
realurad ra niSnis safuZvelze xdeboda diferencireba.47

aRsaniSnavia, rom kvlevisTvis saintereso periodSi, sasamarTlos 
winaSe ganxiluli iqna saqmeebi, romlebic exeboda diskriminacias 
„SezRuduli SesaZleblobis“ da „homoseqsualizmis“ safuZvelze. orive 
am niSanTan dakavSirebiT arsebobs saqarTveloSi da mis farglebs 
gareT diskriminaciis da Cagvris mZime gamocdileba da istoria. 
miuxedavad imisa, rom es niSnebi Tavisi arsiT aSkarad akmayofilebs 
„klasikuri niSnis“ moTxovnebs, imis gamo, rom isini ar aris CamoTvli-
li me-14 muxlSi, sasamarTlom ar moaqcia isini „klasikuri niSnis“ 
gagebaSi. Sesabamisad, maT safuZvelze diskriminacia, iseve rogorc 
nebismieri sxva niSniT diskriminacia, romelzec SeiZleba arsebob-
des devnisa da diskriminaciis istoria, ar iTvleba diskriminaciad 
„klasikuri niSnis“ safuZvelze. amJamindeli praqtikiT, „klasikuri 
niSani“ aris mxolod me-14 muxlSi CamoTvlili niSani. moqalaqeobac, 
Sesabamisad, ar iTvleba klasikur niSnad.

aRsaniSnavia, rom „biWiko WonqaZis da sxvebis“ saqmeSi sasamarTlom 
ganmarta konstituciis me-14 muxlSi CamoTvlili erT-erTi niSani 
„socialuri kuTvnileba“ da miuTiTa, rom am niSniT diskriminaci-
isTvis aucilebelia arsebobdes konkretuli socialuri jgufi, 
romlis wevrobasac ukavSirdeba diskriminacia. sasamarTlom agreTve 
gamoyo socialuri jgufis ori niSani: 1. wevrebisTvis damaxasiaTe-
beli saerTo, myari buneba, romelic SeiZleba gamomdinareobdes, an 
ar gamomdinareobdes piris arCevanidan, Tumca Secvla aRar aris 
damokidebuli arCevanze, an imdenad fundamenturia pirovnebisTvis, 
rom Secvlis moTxovna gaumarTlebelia; 2. jgufis wevrebi dakavSi-
rebulni arian msgavsi imijiT/qcevebiT/interesebiT da aqvT buneba, 
rac sxva pirebs uadvilebT adamianebis identificirebas, rogorc 
konkretuli jgufis wevrebisa.48 

47	 ix. mag., sakonstitucio sasamarTlos gadawyvetilebebi: 1/3/534 saqmeze „saqarTvelos 
moqalaqe tristan mamagulaSvili saqarTvelos parlamentis winaaRmdeg“, 2013 wlis 11 
ivnisi, 1/4/557,571,576 saqmeze „saqarTvelos moqalaqeebi – valerian gelbaxiani, mamuka 
nikolaiSvili da aleqsandre silagaZe saqarTvelos parlamentis winaaRmdeg“, 2014 
wlis 13 noemberi, 2/5/556 saqmeze „saqarTvelos moqalaqe ia ujmajuriZe saqarTvelos 
parlamentis winaaRmdeg“, 2014 wlis 13 noemberi.

48	 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 martis gadawyvetileba saq-
meze „saqarTvelos moqalaqe biWiko WonqaZe da sxvebi saqarTvelos energetikis minis-
tris winaaRmdeg“, II-10.
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WonqaZis saqmeSi, iseve rogorc gelbaxianis da sxvebis saqmeSi 
dgas droSi Tanasworobis moqmedebis kidev erTi saintereso sakiTxi: 
rodesac sxvadasxva dros warmoSobil urTierTobebs aregulireben 
gansxvavebulad, magram Tavad gansxvavebuli mopyroba drois erT mo-
mentSi xdeba, iTvleba Tu ara es me-14 muxliT akrZalul mopyrobad. 
orive saqmidan Cans, rom sasamarTlo amgvar SemTxvevaSi saxelmwifos-
gan saTanado gamarTlebas moiTxovs da misi ararsebobis SemTxvevaSi 
darRvevas daadgens.

gelbaxianis da sxvebis saqmeSi mosarCeelebi davobdnen, rom 2010 
wlis 1 oqtombramde dawyebul sisxlissamarTlebrivi devnis saqmeeb
ze ar vrceldeboda axali sisxlis samarTlis saproceso kodeqsis 
calkeuli xelsayreli institutebi da es warmoadgenda maT mimarT 
diskriminacias. 

sasamarTlom am saqmeSi ar gaiziara mopasuxis pozicia, rom 1999 
wlis da 2009 wlis kodeqsebi gansxvavebul wesebs da procedurebs 
iTvaliswinebda da pirebi, romlebic erTis da meoris moqmedebis sfe-
roSi xvdebodnen TavisTavad ver iqnebodnen Tanasworni. sasamarTlom 
daadgina, rom gansxvavebul dros moqmedi wesebis gansxvavebuloba 
ar iyo relevanturi. me-14 muxlis amoqmedebisTvis mTavari iyo is, 
rom nebismier dros braldebuli pirebi arsebiTad Tanasworni iyvnen 
maTi saproceso statusis gamo: „verc TavisTavad drois faqtori da 
verc sxvadasxva dros moqmedi gansxvavebuli saproceso wesebi ver 
gamoiwvevs braldebuli pirebis gansxvavebulobas, vinaidan pirTa 
arsebiTad msgavsebas, an gansxvavebas ganapirobebs ara maTdami mo-
pyroba, aramed maTi mdgomareoba, statusi procesSi“.

sainteresoa, igive iqneboda Tu ara sasamarTlos damokidebule-
ba materialuri samarTlis norma rom yofiliyo davis sagani, mag., 
erTi da igive danaSaulisTvis pirebis msjavrdeba rom momxdariyo 
sxvadasxva normis safuZvelze, danaSaulis Cadenis drois mixedviT, 
rodesac amgvari diferencireba Tavad konstituciis moTxovnaa (pa-
suxismgeblobis damdgeni kanonis moqmedeba droSi). sainteresoa am 
SemTxvevaSi, pirebi arsebiTad Tanasworad CaiTvlebian da es dife-
rencireba iqneba gamarTlebuli, Tu saerTod ar iqnebian miCneulni 
arsebiTad Tanasworebad. 

am etapze sasamarTlo pirvel midgomas aniWebs upiratesobas, Tumca 
saqmeebis paralelurad albaT ufro daxvewil tests ganaviTarebs, 
romelic jerovnad Seafasebs droSi diferencirebis gardauvalobas.
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bolos, niSnebTan dakavSirebiT unda aRiniSnos, rom diferencire-
bis niSanze msjelobisas, gansakuTrebiT bolo drois ganCinebebsa da 
saoqmo CanawerebSi (ix. „neitraluri normis testi“ zemoT), aqtiurad 
figurirebs piris arCevanis sakiTxi – piri, imyofeba „diferencirebul“ 
jgufSi sakuTari arCevanis gamo da ara raime pirovnuli faqtoris 
gaTvaliswinebiT; mas martivad SeuZlia gadavides meore jgufSi, sadac 
misi azriT ufro xelsayreli mopyrobaa. jerjerobiT, sasamarTlos 
erTiani doqtrina ar ganuviTarebia, romelic naTels gaxdida piris 
arCevanis da ucvleli, pirovnuli maxasiaTeblebis mimarTebas diskri-
minaciis niSnebis koncefciis gansazRvrisTvis. Tumca, savaraudod, 
sasamarTlos mouwevs am mimarTulebiT Teoriis Semdgomi ganviTareba 
da niSnebis koncefciis daxvewa. am etapze gaugebaria isic, „klasikuri 
niSnebis“ doqtrina rogor Seicvleba konstituciis axali redaqciis 
amoqmedebis Semdeg, sadac me-11 muxlSi (Tanasworobis ufleba) ukve 
aRar aris niSnebis amomwuravi CamonaTvali. am kiTxvebs samomavlod 
unda gaeces pasuxi da sxva iurisdiqciebis midgomebi am mimarTebiT 
gansakuTrebiT faseuli iqneba.

b. diferenciaciis intensivoba

rogorc zemoT aRiniSna, Carevis gamarTlebis Semowmebis teste-
bis arCevisTvis sasamarTlos ori alternatiuli safuZveli aqvs:  
a. diskriminaciis niSani da b. diskriminaciis intensivoba. intensivobis 
Semowmeba xdeba mxolod im SemTxvevaSi, Tu dadginda, rom diskrimi-
nacia ar ganxorcielebula konstituciis me-14 muxlSi CamoTvlili, 
klasikuri niSnis safuZvelze.

diferenciaciis intensivobis Sefasebis testi, romelic pirvelad 
agreTve „axali memarjveneebis“ saqmeSi dadginda, Semdegia: „diferen-
ciaciis intensivobis Sefasebis kriteriumebi gansxvavebuli iqneba 
yovel konkretul SemTxvevaSi, diferenciaciis bunebidan, regulire-
bis sferodan gamomdinare. Tumca, nebismier SemTxvevaSi, gadamwyveti 
iqneba, arsebiTad Tanaswori pirebi ramdenad mniSvnelovnad gansxva-
vebul pirobebSi moeqcevian, anu diferenciacia ramdenad mkveTrad 
daacilebs Tanaswor pirebs konkretul sazogadoebriv urTierTobaSi 
monawileobis Tanabari SesaZleblobebisgan.“49

49	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 1/1/493, 2010 wlis 27 de-
kemberi. 
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imis Sefasebisas, „ramdenad mkveTrad acilebs“ arsebiTad Tanaswor 
pirebs Tanaswori SesaZleblobebisgan, sasamarTlo cdilobs moaxdinos 
xelsayrel da araxelsayrel mdgomareobaSi Cayenebul pirTa mimarT 
mopyrobebs Soris sxvaobis identificireba, gamoyos is konkretuli 
sikeTeebi, razec xeli miuwvdeba pirTa erT jgufs da ara meores, an 
piriqiT, is valdebulebebi, rac ekisreba erTs da ara meores. es ana-
lizis obieqturi nawilia. am sxvaobis Sefaseba, anu im kiTxvaze pasuxi 
identificirebuli gansxvavebebi pirebis „mkveTr dacilebad“ CaiTvle-
ba, Tu ara Tanaswori SesaZleblobebisgan ufro subieqturia da rame 
ganzogadebadi testi ar arsebobs am nawilSi, romlis safuZvelzec 
amis ganWvreta iqneboda SesaZlebeli. es daskvna ufro saRi azridan 
(common sense) gamomdinare mosazrebebs gavs. mag., „axali memarjvenee-
bis“ saqmeSi sasamarTlom Tqva, rom realurad sxvaoba diferencirebul 
jgufebs Soris is iyo, rom saxelmwifo-politikuri Tanamdebobis pirebs 
SeeZloT saarCevno kampaniisTvis gamoeyenebinaT samsaxureobrivi manqa-
nebi benzinis anazRaurebis pirobiT. anu gansxvaveba am privilegirebul 
da araprivilegirebul jgufebs Soris mxolod uSualod manqaniT 
sargeblobis safasuri iyo, rac ar warmoadgenda eqskluziur sikeTes, 
ris gamoc ar CaiTvala, rom adgili qonda intensiur diferencirebas. 
sxva saqmeSi, parlamentis arCevnebSi registraciisTvis 5000 lariani 
depozitis Setanis valdebulebis dakisreba sainiciativo jgufis mier 
wardgenili kandidatisTvis, magram ara partiisa, an blokis kandida-
tebisTvis CaiTvala intensiur diferencirebad, radgan sasamarTlos 
azriT, calkeul SemTxvevebSi is saerTod gamoricxavda kandidatis mier 
pasiuri saarCevno uflebiT sargeblobas da maJoritarul arCevnebSi 
monawileobas. saarCevno kampaniisTvis saWiro finansebis gaTvaliswi-
nebiT es daskvna SeiZleba sadavo da subieqturi Candes. Tumca, unda 
aRiniSnos, rom am tipis argumentis sasamarTlos gadawyvetilebebSi 
stabilurad figurirebs: Tu sadavo norma mTliad arTmevs raime 
SesaZleblobas pirTa „diferencirebul“ jgufs, an diferencirebuli 
mopyroba droSi SezRuduli ar aris, sasamarTlo maRali albaTobiT 
diferencirebas CaTvlis intensiurad.50 meore mxares, Tu diferen-

50	 ix. mag., sakonstitucio sasamarTlos gadawyvetilebebi: 2/5/556 saqmeze „saqarTvelos 
moqalaqe ia ujmajuriZe saqarTvelos parlamentis winaaRmdeg“, 2014 wlis 13 noem-
beri; 2/3/540 saqmeze „ruseTis moqalaqeebi – oganes darbiniani, rudolf darbiniani, 
susana Jamkociani da somxeTis moqalaqeebi – milena barseRiani da lena barseRiani 
saqarTvelos parlamentis winaaRmdeg“, 2014 wlis 12 seqtemberi; 2/3/663, saqarTvelos 
moqalaqe Tamar TandaSvili saqarTvelos mTavrobis winaaRmdeg, 2018 wlis 11 maisi.
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cirebas aqvs droebiTi RonisZiebis xasiaTi, maRali albaTobiT is ar 
CaiTvleba intensiurad.51

kidev erTi aspeqti, rasac sasamarTlo gamoyofs intensivobis Sefase-
bisas aris is, Tu ramdenad SeuZlia pirs Tavisi ZalisxmeviT Secvalos, 
an aRmofxvras diferenciacia da Sesabamisad, araxelsayreli mdgoma-
reoba.52 aseve intensivobis SefasebisTvis SeiZleba gaTvaliswinebuli 
iyos Tavad im sikeTis mniSvneloba, romelTan wvdomasac uTanasworod 
zRudavs sadavo norma: rac ufro mniSvnelovnad CaTvlis sasamarTlo 
sikeTes, miT ufro intensiurad CaiTvleba diferencireba am sikeTesTan 
wvdomis mimarT.53 mag., winasaarCevno kampaniis dros ufaso saeTero 
dro da ufaso dawyebiTi ganaTleba CaiTvala imdenad mniSvnelovan 
sikeTeebad, rom maTTan wvdomis SezRudva sasamarTlom intensiur 
diferencirebad CaTvala. meore mxriv, sasamarTlom mkacrad uaryo is 
Teoria, romlis mixedviTac diferencirebas, adamianis ZiriTad ufle-
bebTan mimarTebiT, ufro mkacri Sefaseba eniWeba da aRniSna, rom es 
diferencirebis intensivobis SefasebisTvis ararelevanturi sakiTxia:

„konstituciis aRniSnuli muxlis miznebisTvis irelevanturia, 
ramdenad maRali standartiT aris daculi konkretuli ufleba, 
romlis farglebSic mxares gaaCnia Tanasworad mopyrobis interesi. ...

uflebaSi Carevis intensivoba ganisazRvreba arsebiTad Tanaswori 
pirebis mier konkretuli uflebiT sargeblobis Tu samarTlebrivi 
interesis dakmayofilebis saSualebis SesaZleblobebs Soris gansxvave-
biT. amgvarad, calke aRebuli sakiTxis sensitiuroba diferencirebis 
intensivobis dasabuTebis argumenti a priori ver iqneba.“54 

51	 sakonstitucio sasamarTlos gadawyvetileba 2/1/473, saqmeze „saqarTvelos moqalaqe 
biWiko WonqaZe da sxvebi saqarTvelos energetikis ministris winaaRmdeg“, 2011 wlis 
18 marti; 1/11/629, 652, saqarTvelos moqalaqeebi – roin gavaSeliSvili da valeriane 
migineiSvili saqarTvelos mTavrobis winaaRmdeg, 2017 wlis 25 oqtomberi.

52	 ix. mag., sakonstitucio sasamarTlos gadawyvetilebebi: 1/4/557, 571, 576 saqmeze „saqa-
rTvelos moqalaqeebi valeriane gelbaxiani, mamuka nikolaiSvili da aleqsandre si-
lagaZe saqarTvelos parlamentis winaaRmdeg“, 2014 wlis 13 noemberi; 2/2/565 saqmeze 
„saqarTvelos moqalaqeebi – ilia leJava da levan rostomaSvili saqarTvelos parla-
mentis winaaRmdeg“, 2016 wlis 19 aprili.

53	 ix. sakonstitucio sasamarTlos gadawyvetilebebi: 2/3/591 saqmeze „moqalaqeTa poli-
tikuri gaerTianebebi „Tavisufali saqarTvelo“ da „axali memarjveneebi“ saqarTve-
los parlamentis winaaRmdeg“, 2016 wlis 23 maisi; 2/3/540 saqmeze „ruseTis moqalaqeebi 
– oganes darbiniani, rudolf darbiniani, susana Jamkociani da somxeTis moqalaqeebi 
– milena barseRiani da lena barseRiani saqarTvelos parlamentis winaaRmdeg“, 2014 
wlis 12 seqtemberi.

54	 sakonstitucio sasamarTlos gadawyvetileba saqmeze „saqarTvelos saxalxo damcveli 
saqarTvelos mTavrobis winaaRmdeg, 2/4/603, 2015 wlis 28 oqtomberi, par: II-11,12.
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am garemoebebis gamoyofis miuxedavad, diferencirebis intensi-
vobis Sefaseba mainc tovebs subieqturi da qaoturi Sefasebis ganc-
das da aris saqmeebi sadac gaugebaria, ratom CaTvala sasamarTlom 
konkretuli diferencireba intensiurad, an naklebad intensiurad.55 
am tipis msjelobis kargi magaliTia gadawyvetileba saqmeze „saqar-
Tvelos moqalaqe avTandil kaxniaSvili saqarTvelos parlamentis 
winaaRmdeg“56, sadac gansxvavebuli mopyroba gamoixateboda imaSi, rom 
simTvralis SemowmebisTvis Tavis arideba saqarTvelos moqalaqisTvis 
3 wlis vadiT marTvis uflebis CamorTmevas iwvevda, ucxoelisTvis 
ki – 500 larian jarimas. miuxedavad imisa, rom am or sasjels da 
adamianis cxovrebaze maT efeqts Soris gansxvaveba radikalurad 
gansxvavebuli masStabisaa da Tanabari SesaZleblobisgan Sesadarebeli 
pirebi mniSvnelovnad iyvnen dacilebulni, sasamarTlom yovelgvari 
msjelobis gareSe daaskvna, rom diferencireba intensiuri ar iyo. 

Sesabamisad, testebis daxvewa da meti obieqturi sazomis arseboba 
am sferoSi, amgvar SemTxvevebs daazRvevda da praqtikas ufro Tan-
mimdevruls da ganWvretads gaxdida.

g. mkacri da racionaluri diferenciaciis testebi

Tanasworobis iurisprudencia myarad dgas im principze, rom di-
ferenciacia ar niSnavs diskriminacias, anu me-14 muxlis darRvevas. 
rogorc sasamarTlo aRniSnavs, „unda ganvasxvaoT diskriminaciuli 
diferenciacia da obieqturi garemoebebis ganpirobebuli diferen-
ciacia. diskriminacias eqneba adgili Tu diferenciaciis mizezebi 
auxsnelia, moklebulia gonivrul safuZvels.“57 amdenad, mas Semdeg, 
rac sasamarTlo daadgens, rom adgili aqvs arsebiTad Tanaswor pirTa 
mimarT gansxvavebul mopyrobas, an arsebiTad uTanasworoTa mimarT 
Tanaswor mopyrobas, darRvevis dadgenis sakiTxi damokidebulia amg-
vari gansxvavebuli, an Tanaswori mopyrobis gamarTlebaze. rogorc am 
nawilis dasawyisSi aRiniSna, sasamarTlos midgomaa, rom diferencire-

55	 ix. mag., sakonstitucio sasamarTlos gadawyvetileba 1/4/535 saqmeze „saqarTvelos 
moqalaqe avTandil kaxniaSvili saqarTvelos parlamentis winaaRmdeg“, 2013 wlis 6 
agvisto, par. II-14.

56	 sakonstitucio sasamarTlos gadawyvetileba 1/4/535, 2013 wlis 6 agvisto.
57	 ix. mag., sakonstitucio sasamarTlos gadawyvetileba 1/1/493 saqmeze „moqalaqeTa 

politikuri gaerTianebebi „axali memarjveneebi“ da „saqarTvelos konservatiuli 
partia“ saqarTvelos parlamentis winaaRmdeg“, 2010 wlis 27 dekemberi, par. II-2.
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buli midgomis yvela SemTxvevis (nebismieri safuZvliT da nebismier 
uflebasTan mimarTebiT diferencirebis) erTnairi kriteriumebiT da 
standartebiT Sefasebisas gaizrdeba riski, rom diferencirebuli 
mopyrobis yvela SemTxveva arakonstituciurad iqnes cnobili da ka-
nonmdebeli imaze metad SeizRudos, vidre amas moiTxovs me-14 muxli.58 
sasamarTlo gamudmebiT imeorebs, rom diferenciaciis sferos da 
niSnis mixedviT, saxelmwifos mixedulebis farglebi gansxvavdeba da 
aseve gansxvavdeba misi Sefasebis masStabic. rogorc zemoT aRiniSna, 
Tu diferencireba xorcieldeba me-14 muxlSi CamoTvlili, anu „kla-
sikuri niSniT“, an Tu diferencireba intensiuria, sasamarTlo iyenebs 
e.w. „mkacr tests“. yvela danarCen SemTxvevaSi gamoiyeneba e.w. „racio-
naluri diferenciaciis testi“. rogorc testebis formulirebidanac 
gamoCndeba, orive testi zomavs saSualebebisa da miznebis urTierT-
mimarTebas, Tumca mkacri testis SemTxvevaSi sasamarTlo damatebiT 
afasebs, ramdenad proporciuli iyo gamoyenebuli saSualeba misaRwevi 
miznisa, anu SezRuduli da misaRwevi sikeTeebis urTierTmimarTebas 
wonis. amdenad, mxolod „mkacri testi“ miiCneva Tanazomierebis testad, 
radgan sikeTeebis awon-dawonvis es elementi racionaluri diferen-
ciaciis tests ar gaaCnia.

„klasikuri, specifiuri niSnebiT diferenciaciisas sasamarTlo 
iyenebs mkacri Sefasebis tests da normas afasebs Tanazomierebis 
principis mixedviT, amasTan, „mkacri testis“ farglebSi legitimuri 
miznis dasabuTebisas saWiroa imis mtkiceba, rom saxelmwifos mxri-
dan Careva aris absoluturad aucilebeli, arsebobs „saxelmwifos 
dauZleveli interesi“.

. . .

Tu diferenciaciis intensivoba maRalia, sasamarTlo gamoiyenebs 
mkacr tests xolo intensivobis dabali maCveneblis SemTxvevaSi – 
„racionaluri diferenciaciis tests“..., romlis mixedviTac:

a. sakmarisia diferencirebuli mopyrobis racionalurobis dasabu-
Tebuloba, maT Soris, rodesac aSkaraa diferenciaciis maqsimaluri 
realisturoba, gardauvaloba, an saWiroeba;

b. realuri da racionaluri kavSiris arseboba diferenciaciis 
obieqtur mizezsa da misi moqmedebis Sedegs Soris.“59

58	 iqve, par. II-5.
59	 iqve, par. II-6.
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qvemoT detalurad ganvixilavT orive testis safexurebs saq-
meebis mixedviT, bolo nawilSi ki SevafasebT maT Soris praqtikul 
gansxvavebas saqmeebis Sedegebis da im kiTxvebis mixedviT, romelsac 
sasamarTlo cdilobs, rom upasuxos TiToeuli testis farglebSi.

g.a. mkacri testi

rogorc zemoT aRiniSna, „mkacri testi“ niSnavs imis Semowmebas aqvs 
Tu ara saxelmwifos „dauZleveli interesi“ CarevisTvis da aris Tu 
ara Careva „absoluturad aucilebeli“. es frazebi, erTi SexedviT, 
qmnis STabeWdilebas, rom me-14 muxlis mkacri testis farglebSi 
sasamarTlos ufro maRali standarti aqvs, rogorc legitimur mi-
zanTan mimarTebiT (romelic dauZleveli interesi unda iyos), ise 
miznisa da saSualebis mimarTebasTan dakavSirebiT (absoluturad 
aucilebeli), vidre konstituciis sxva muxlebis SemTxvevaSi. Tumca, 
saqmeebis magaliTze naTlad Cans, rom me-14 muxlis „mkacri testi“ 
sakonstitucio sasamarTlos praqtikaSi damkvidrebuli Tanazomie-
rebis testia da am testis arc erT safexurze ar aris analizi ufro 
mkacri, vidre sxva muxlebis SemTxvevaSi iqneboda.

„dauZleveli interesis“ da „absoluturi aucileblobis“ frazebic 
mxolod am testis SemoRebis mere miRebul ramdenime gadawyvetile-
baSi gvxvdeba (2014 wlis CaTvliT) da iqac praqtikuli mniSvnelobis 
gareSe. uaxles gadawyvetilebebSi sasamarTlo miuTiTebs, rom mkacri 
testiT Sefaseba gulisxmobs Tanazomierebis testis gamoyenebas, rac 
Tavis mxriv niSnavs imis dadgenas, aris Tu ara saxeze legitimuri 
mizani da sadavo regulireba aris Tu ara legitimuri miznis miRwevis 
dasaSvebi, aucilebeli da proporciuli saSualeba: „mniSvnelovani 
legitimuri miznis arseboba TavisTavad ar niSnavs, rom uflebaSi 
Careva gamarTlebulad CaiTvleba. legitimuri miznis arsebobis piro-
bebSi aucilebelia, kanonmdebelma aseTi miznis misaRwevad uflebaSi 
Carevis Tanazomieri gza airCios. amisaTvis ki sadavo regulireba 
unda warmoadgendes legitimuri miznis miRwevis dasaSveb, aucilebel 
da proporciul saSualebas.“60 

60	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 1/7/580, 2016 wlis 30 seqtem-
beri, par. 21.
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legitimur mizanTan dakavSirebiT „rezervis saqmeSi“61 iseve rogorc 
„ucxoelebis dawyebiTi ganaTlebis“ saqmeSi62, aRniSna, rom saxelmwifos 
„dauZleveli interesi ar dausaxelebia“, Tumca imsjela im legitimur 
mizanze, romelic am saqmeebSi konstituciis sxva muxlebis (rezervis 
saqmeSi – rwmenis Tavisufleba, ucxoelebis ganaTlebis saqmeSi – ga-
naTlebis ufleba) SezRudvis gasamarTleblad iqna dasaxelebuli. 
darRvevac orive SemTxvevaSi dadginda ara imis gamo, rom saxelmwifos 
legitimuri interesi ar gaaCnda SezRudvisTvis, aramed SezRudvis 
saSualebas hqonda problema. miuxedavad sasamarTlos msjelobis 
bundovanebisa am nawilSi, es saqmeebi adasturebs, rom Tvisobrivi, an 
xarisxobrivi gansxvaveba legitimur mizansa da „dauZlevel interess“ 
Soris ar arsebobs, isini sinonimebia.

testis Semdegi etapi ukavSirdeba saSualebis, anu diferencire-
bis vargisobas/gamosadegobas miznis misaRwevad. es testi amowmebs 
logikur kavSirs mizansa da saSualebas Soris da saSualebis efeqts 
miznis miRwevaze. „mkacri testis“ gamoyenebisas, sasamarTlom xuT 
SemTxvevaSi daadgina, rom sadavo diferencireba dasaxelebuli le-
gitimuri miznis misaRwevad uvargisi saSualeba iyo. or SemTxvevaSi 
sasamarTlom miiCnia, rom diferencireba araTu saWiro iyo miznis 
misaRwevad, aramed piriqiT gamoricxavda mis miRwevas, an amcirebda 
am mxriv Zalisxmevis efeqturobas. erT SemTxvevaSi, romelic exebo-
da wina arCevnebSi gamarjvebuli saarCevno blokis mxolod pirveli 
nomeri partiisTvis ufaso sareklamo drois micemas, saSualeba uvar-
gisi iyo, radgan SeuZlebeli iyo imis dadgena obieqturad blokSi 
Semaval TiToeul partias ra wvlili miuZRvoda blokis warmatebaSi. 
bolos, 2018 wels miRebul or gadawyvetilebaSi, romlebic exebo-
da saqarTvelos marTlmadidebluri eklesiisTvis sagadasaxado da 
saxelmwifo qonebis privatizaciis sferoSi privilegiebis miniWebas, 
sasamarTlom diferencireba gaumarTleblad CaTvala, radgan ver 
dainaxa mizezobrivi kavSiri saxelmwifos mier dasaxelebul legi-
timur interesebs (saxelmwifos kulturuli memkvidreobis dacva da 
konstituciis me-9 muxliT gaTvaliswinebuli eklesiis istoriuli 

61	 sakonstitucio sasamarTlos gadawyvetileba 1/1/477, 2011 wlis 22 dekemberi, par. II-78.
62	 sakonstitucio sasamarTlos gadawyvetileba 2/3/540 saqmeze „ruseTis moqalaqeebi – 

oganes darbiniani, rudolf darbiniani, susana Jamkociani da somxeTis moqalaqeebi 
– milena barseRiani da lena barseRiani saqarTvelos parlamentis winaaRmdeg“, 2014 
wlis 12 seqtemberi, par. II-55.
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Rvawlis aRiareba) da marTlmadidebluri eklesiis privilegirebas 
Soris sxva religiur organizaciebTan SedarebiT: 

„sakonstitucio sasamarTlom unda daadginos, ramdenad arsebobs 
logikuri kavSiri saqarTvelos parlamentis mier dasaxelebul le-
gitimur mizansa da sadavo normebiT dadgenili uflebis SezRudvis 
formas Soris... Tanazomierebis principis es moTxovna konstituciis 
me-14 muxlTan mimarTebiT gulisxmobs, rom sadavo normiT dadgenil 
diferencirebas unda hqondes Sinaarsobrivi kavSiri legitimuri 
miznis miRwevasTan. kerZod, igi minimaluri intensivobiT mainc unda 
moiTxovdes arsebiTad Tanaswori pirebisTvis gansxvavebuli regu-
lirebis dadgenis saWiroebas.“63 

amgvari kavSiri sadavo diferencirebasa da dasaxelebul legiti-
mur miznebs Soris sasamarTlom verc sagadasaxado privilegiebisa 
da verc gamartivebuli wesiT privatizebis saqmeSi ver dainaxa.

testis Semdegi etapia imis dadgena, ramdenad „aucilebeli“ iyo 
Careva dasaxelebuli miznis misaRwevad. am SemTxvevaSi kiTxva miemar-
Teba saSualebis morgebulobas mizanze: ramdenad saWiroa konkretu-
li miznis misaRwevad uflebis sadavo SezRudva, xom ar SeiZleboda 
mizani miRweuli yofiliyo naklebad mzRudavi saSualebiT. amdenad, 
naklebad mzRudavi saSualebis testi Carevis aucileblobis Semowme-
bis nawilia. magaliTad, saqmeSi, romelic exeboda sisxlis donaciis 
akrZalvas „homoseqsualebisTvis“, sasamarTlom miiCnia, rom saxeze 
iyo legitimuri mizani – sisxlis recipientTa janmrTelobis dacva 
gadamdebi daavadebebisgan da saSualeba iyo mizanTan dakavSirebuli 
da misi miRwevis saSualeba, Tumca aseTi pirTa wre ar iyo sworad 
SerCeuli da SezRudva iyo samudamo, rasac legitimuri mizani ar 
moiTxovda: 

„SezRudva, arsebiT Tanaswor pirebs Soris, adgens gaumarTle-
blad mkacr uTanasworo mopyrobas da uflebas zRudavs imaze meti 
intensivobiT, vidre es aucilebelia legitimuri miznis misaRwevad. 
kerZod, erTi mxriv, sarisko seqsualuri qcevis mqone homoseqsual 
mamakacebTan mimarTebiT dadgenilia absoluturi akrZalva „fanjris 

63	 sakonstitucio sasamarTlos gadawyvetileba 1/2/671 saqmeze ssip „saqarTvelos evan-
gelur-baptisturi eklesia“, aaip „saqarTvelos sicocxlis sityvis eklesia“, ssip 
„qristes eklesia“, ssip „saqarTvelos saxarebis rwmenis eklesia“, aaip „meSvide dRis 
qristian-adventistTa eklesiis transkavkasiuri iunioni“, ssip „laTin kaTolikeTa 
kavkasiis samociqulo administracia“, aaip „qarTvel muslimTa kavSiri“, ssip „wminda 
samebis eklesia“ saqarTvelos parlamentis winaaRmdeg, 2018 wlis 3 ivlisi, par. II-25.
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periodis“ miRmac, xolo, meore mxriv, gamoyenebuli terminis far-
To Sinaarsidan gamomdinare, SeiZleba akrZalva Seexos iseT pirebs, 
romlebic ar iyvnen dakavebuli sarisko seqsualuri qceviT. Sesabami-
sad, sadavo normebi ewinaaRmdegeba saqarTvelos konstituciis me-14 
muxliT garantirebuli Tanasworobis ZiriTad uflebas.“64

igivenairad, saqmeSi „saqarTvelos moqalaqe ia ujmajuriZe sa-
qarTvelos parlamentis winaaRmdeg“, agreTve saqmeSi „saqarTvelos 
moqalaqeebi – irakli qemokliZe da daviT xaraZe saqarTvelos par-
lamentis winaaRmdeg“ sasamarTlom daadgina, rom legitimuri mizani 
ar moiTxovda im formiT Carevas, rasac qonda adgili sadavo normis 
SemTxvevaSi, ar iyo „absoluturad aucilebeli“; agreTve qmeduuna-
ro pirebisTvis qorwinebis upirobod akrZalvis nawilSi arsebobda 
calsaxa alternativa, rom meurvis, an sxva kompetenturi organos 
TanxmobiT dasaSvebi yofiliyo daqorwineba – anu naklebad mzRudavi 
saSualeba. Sesabamisad, es SezRudvac ara-aucilebeli da gaumarT-
lebeli iyo. naklebad mzRudavi saSualebis arsebobis gamo dadginda 
agreTve me-14 muxlis darRveva kidev or saqmeSi: „saqarTvelos mo-
qalaqeebi – valerian gelbaxiani, mamuka nikolaiSvili da aleqsandre 
silagaZe saqarTvelos parlamentis winaaRmdeg“ da „saqarTvelos 
moqalaqe besik adamia saqarTvelos parlamentis winaaRmdeg“. amdenad, 
aucileblobis da ufro konkretulad naklebad mzRudavi saSualebis 
testi erT-erTi mTavari safrTxea saxelmwifosTvis diferencirebis 
gamarTlebis gzaze.

bolos unda aRiniSnos, rom saxelmwifom mkacri testiT diferen-
cirebis gamarTleba SeZlo mxolod or SemTxvevaSi. pirveli iyo saqme 
„moqalaqeTa politikuri gaerTianebebi „Tavisufali saqarTvelo“ da 
„axali memarjveneebi“ saqarTvelos parlamentis winaaRmdeg“, romelic 
exeboda ufaso saeTero dros im politikuri partiebisTvis, romlebmac 
wina arCevnebze amomrCevelTa garkveuli mxardaWera (saparlamento 
arCevnebze 4% da adgilobrivi TviTmmarTvelobis arCevnebze 3%) 
moipoves. sasamarTlom CaTvala, rom saxelmwifos mier politikur 
subieqtTa am formiT subsidireba mimarTuli iyo politikuri plu-
ralizmis xelSewyobisken da SezRuduli resursi nawildeboda im 
politikuri Zalebis dasaxmareblad, visac arCevnebze warmatebis 
miRwevis da qveynis marTvis realuri SesaZlebloba gaaCnda. amdenad:

64	 par. II-49.
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„sadavo normiT dadgenili regulireba, romelic iwvevs diferen-
cirebas, erTi mxriv, kvalificiur saarCevno subieqtebsa da, meore 
mxriv, im subieqtebs Soris, romlebSic gaerTianebulma politikurma 
partiebma wina arCevnebSi ver moipoves amomrCevelTa saWiro mxar-
daWera, an saerTod ar iRebdnen monawileobas masSi, gamarTlebulia 
da emsaxureba iseT mniSvnelovan legitimur mizans, rogoric aris 
saxelmwifos mxridan politikuri pluralizmis xelSewyoba. sadavo 
normiT dadgenili wesi aseve unda CaiTvalos aRniSnuli miznis miRwe-
vis dasaSveb, aucilebel da proporciul saSualebad“.

rogorc am msjelobidan Cans, sasamarTlom dainaxa mizani da am 
miznis misaRwevad amomrCevelTa mxardaWeris kriteriumis SerCeva 
gonivrulad CaTvala. principSi aq analizi damTavrda da sasamarTlos 
aRar umsjelia saSualebis aucileblobaze da proporciulobaze ise 
gaakeTa am sakiTxze daskvna. 

kidev erT saqmeSi, sadac sasamarTlom „mkacri testi“ gamoiyena, 
magram diferencireba mainc gamarTlda, gadamwyveti roli gamarT-
lebaSi iTamaSa „saxelmwifos mixedulebis“ koncefciam. „saqarTvelos 
moqalaqe giorgi kekenaZe saqarTvelos parlamentis winaaRmdeg“ exe-
boda qalebis gaTavisuflebas samxedro aRricxvaze yofnis valde-
bulebisgan, rasac mosarCele diskriminaciad miiCnevda. miuxedavad 
imisa, rom saqme exeboda sqesis niSniT diferencirebas da sasamarTlo 
daeTanxma mosarCeles, rom Sefaseba mkacri testis safuZvelze unda 
ganxorcielebuliyo, analizi warmodgenilia msjelobiT saxelmwifos, 
kerZod sakanonmdeblo organos diskreciaze gadawyvitos ra formiT 
gansazRvravs samxedro valdebulebas da rogor kriteriumebs daadgens 
kontingentis SesarCevad, asakis, sqesis, vargisobis da a.S. Tvalsazri-
siT. saxelmwifos diskreciis argumentis safuZvelze, sasamarTlom 
CaTvala, rom „samxedro aRricxvaze yofnis valdebulebis daweseba 
samxedro-saaRricxvo specialobis armqone mamakacTa mimarT da amg-
vari valdebulebidan msgavsi specialobis armqone qalTa amoricxva 
unda CaiTvalos, rogorc saxelmwifos mxridan sakuTari diskreciu-
li uflebamosilebis farglebSi gakeTebuli arCevani, romelic ar 
aris TviTneburi da warmoadgens mniSvnelovani sajaro interesebis 
miRwevis dasaSveb, aucilebel da proporciul saSualebas.“65

65	 par. II-3.
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aqac daskvna saSualebis proporciulobis Sesaxeb gakeTda ise, 
rom sasamarTlo tests ar miyolia, aramed CaTvala, rom saxelmwifos 
gaaCnda sakmarisi diskrecia sakiTxis gadasawyvetad da am diskreciis 
ganxorcieleba ar iyo TviTneburi. Sesabamisad, magaliTi imisa, rom 
sasamarTlom imsjela mizanTan mimarTebiT diferencirebis propor-
ciulobaze da mivida sikeTeTa awon-dawonvis etapze am droisTvis 
ar arsebobs. saqmeebis umetesobaSi sadavo normis diferencireba 
arakonstituciurad iqna cnobili imis gamo, rom saSualeba mizans 
logikurad ar ukavSirdeboda (gamosadegi ar iyo), an aucilebeli ar 
iyo da zedmetad zRudavda uflebas. is, rac mkacr tests realurad 
ganasxvavebs racionaluri diferenciaciis testisgan – proporciu-
lobis Sefaseba, aqamde gadawyvetilebebSi ar gvxdeba.

g.b. racionaluri diferenciaciis testi

racionaluri diferenciaciis testi ori safexurisgan Sedgeba: 
1. diferenciaciis racionaluroba da saWiroeba; 2. racionaluri 
kavSiri diferenciaciis mizansa da Sedegs Soris.

iseve rogorc mkacri testis SemTxvevaSi, pirveli etapi aqac legi-
timuri miznis kvlevaa, Tumca terminebi saqmeebis mixedviT gansxvavdeba 
da SeiZleba sasamarTlom amas uwodos diferenciaciis saWiroebis 
kvleva.66 racionaluri diferenciaciis testis farglebSi, ramdenime 
sadavo norma arakonstituciurad iqna cnobili swored imis gamo, 
rom sasamarTlom amgvari saWiroeba ver dainaxa. magaliTad, saqmeSi 
„saqarTvelos moqalaqe avTandil kaxniaSvili saqarTvelos parlamen-
tis winaaRmdeg“ sadavo iyo norma, romelic identuri samarTalda-
rRvevisTvis saqarTvelos moqalaqes marTvis mowmobis CamorTmevis 
saxdels akisrebda, ucxoels ki – jarimas. mopasuxe amtkicebda, rom 
saqarTvelos saxelmwifos ar SeeZlo ucxo qveynis mier gacemuli 
marTvis mowmobebis gauqmeba da amiT iyo ganpirobebuli gansxvavebuli 
sanqcia, Tumca Tavad sadavo norma iTvaliswinebda ucxoelisTvis 
marTvis mowmobis CamorTmevas, Tu is jarimas ar gadaixdida. Sesaba-
misad, sasamarTlom ver dainaxa ra iyo diferencirebis mizezi da arsi 
da Sesabamisad, daadgina rom diferencireba racionalur safuZvels 
iyo moklebuli. igivenairad, ver daasabuTa mopasuxem diferencirebis 

66	 sakonstitucio sasamarTlos gadawyvetileba 1/4/535 saqmeze „saqarTvelos moqalaqe 
avTandil kaxniaSvili saqarTvelos parlamentis winaaRmdeg“, 2013 wlis 6 agvisto.
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mizezi saqmeSi, romelic exeboda calkeuli tipis davebze iuridiuli 
pirebisTvis ufro maRali saxelmwifo baJis dakisrebas, vidre fizikuri 
pirebisTvis67 da saqmeSi, romelic exeboda mosamarTleobis aranakleb 
samwliani gamocdilebis mqone pirebis samwliani gamosacdeli vadiT 
daniSvnas mosamarTlis Tanamdebobaze.68 yvela am SemTxvevebSi norma 
arakonstituciurad iqna cnobili testis pirvelive safexurze: ver 
dadginda diferencirebis saWiroeba, racionaluri axsna.

racionaluri diferenciaciis Semdegi safexuria imis gamokvleva 
arsebobs Tu ara racionaluri kavSiri mizansa da saSualebas Soris. 
am mxriv, Zalian sainteresoa 2017 wlis gadawyvetileba saqmeze „saqar-
Tvelos moqalaqeebi – roin gavaSeliSvili da valeriane migineiSvili 
saqarTvelos mTavrobis winaaRmdeg.“69 saqme exeboda normas, romelic 
sayovelTao janmrTelobis dacvis saxelmwifo programiT srulad 
sargeblobis uflebas uzRudavda pirebs, romlebic 2013 wlis 1 
ivlisis mdgomareobiT kerZo sadazRvevo sqemebSi iyvnen CarTulni. 
Tu am TariRis mere SromiTi kontraqtis Sewyvetis gamo, am pirebs 
SeuwydebodaT kerZo dazRvevis xelSekrulebac, isini gansxvavebul 
mdgomareobaSi aRmoCndebodnen im pirebTan, romlebsac ar gaaCndaT 
kerZo dazRveva da Sesabamisad, srulad sargeblobdnen sayovelTao 
dazRvevis saxelmwifo programiT. mopasuxem diferencirebis gamarT-
lebad daasaxela saxelmwifos fiskaluri da ekonomikuri usafrTxoeba. 
sasamarTlom xazi gausva, rom rodesac saqme exeba amgvar resursebs 
da ekonomikuri strategiis dagegmvas saxelmwifos gaaCnia sakmaod 
farTo mixedulebis zRvari.70

amisda miuxedavad, sasamarTlom damajereblad ar CaTvala sabiu-
jeto xarjvis gazrdis safrTxeze miTiTeba diferencirebis gasamarT-
leblad im situaciaSi, rodesac saxelmwifo diferencirebul pirebs 
uars eubneboda ambulatoriul momsaxurebaze, magram uzrunvelyofda 
gadaudebeli samedicino daxmarebiT, rac dagvianebuli samedicino 
momsaxurebis SemTxvevaSi saxelmwifos ufro Zviri daujdeboda da 
Sesabamisad misi xarjebi gaizrdeboda. amasTan, mopasuxem Sesabamisi 

67	 sakonstitucio sasamarTlos gadawyvetileba 2/6/623 saqmeze „Sps „sadazRvevo kompania 
unisoni“ saqarTvelos parlamentis winaaRmdeg“, 2016 wlis 29 dekemberi.

68	 sakonstitucio sasamarTlos gadawyvetileba 3/1/659 saqmeze „saqarTvelos moqalaqe 
omar jorbenaZe saqarTvelos parlamentis winaaRmdeg“, 2017 wlis 15 Tebervali.

69	 sakonstitucio sasamarTlos gadawyvetileba 1/11/629, 652, 2017 wlis 25 oqtomberi.
70	 iqve, par. II-37.
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statistikac ver warmoadgina xarjebis zrdis dasadastureblad. 
Sesabamisad, am nawilSi dasaxelebuli saWiroeba ar CaiTvala goni-
vrulad da damajereblad.

mopasuxis mier dasaxelebul meore mizanTan – kerZo sadazRvevo 
seqtoris gaZlierebasa da dacvasTan dakavSirebiT problema iyo 
mimarTeba mizansa da saSualebas Soris. mopasuxe amtkicebda, rom 
2013 wlis 1 ivlisisTvis kerZo dazRvevis mqone pirTa beneficiarTa 
wridan amoricxviT isini cdilobdnen aRekveTaT kerZo dazRveviT 
mosargebleTa xelovnuri gadineba. problemis nawils ganapirobeb-
da is, rom kerZo sadazRvevo kompaniebsa da saxelmwifo jandacvis 
programas Soris ar arsebobda saTanado komunikacia, rac gaaadvi-
lebda kerZo dazRveviT mosargebleTa identificirebas da maTTan 
kontraqtis Sewyvetis mizezis dadgenas. sasamarTlom am nawilSi 
CaTvala, rom legitimuri mizani saxelmwifoebrivi mniSvnelobis iyo, 
Tumca sayovelTao dazRveviT srulad mosargebleTa wridan im pirTa 
amoricxva, romelTac 2013 wlis 1 ivlisidan ama Tu im mizeziT Seu-
wydaT kerZo sadazRvevo kontraqtis moqmedeba, Sewyvetis mizezebis 
gamokvlevis gareSe, ver uzrunvelyofda saxelmwifos mier dasaxuli 
miznis miRwevas – kerZo dazRvevis beneficiarTa gadinebis aRkveTas. 
sasamarTlom aRniSnulis safuZvelze daaskvna, rom „ar arsebobs 
realuri da racionaluri kavSiri saxelmwifos mxridan dasaxelebul 
diferenciaciis obieqtur mizezsa da misi moqmedebis Sedegs Soris“. 

aRniSnuli daskvna mxolod nawilobriv aris swori. beneficiarTa 
jgufi, romelTac 2013 wlis 1 ivliss hqondaT kerZo dazRveva da 
romelsac exeboda norma, aris pirTa farTo wre. am jgufis mxo-
lod erT nawils Seadgens pirebi, romelTac 2013 wlis 1 ivlisidan 
SeuwydaT sadazRvevo kontraqti. im pirebTan mimarTebiT, visac 
kontraqti ar Seuwyda, sadavo normas srulad gaaCnda realuri 
da racionaluri kavSiri dasaxelebul mizanTan – kerZo dazRvevis 
xelSewyobasTan. am SemTxvevaSi regulirebis problema iyo ara is 
rom mas dasaxul mizanTan kavSiri ar hqonda, aramed is rom ufro 
farTo pirTa wres exeboda, vidre saWiro iyo miznis misaRwevad – ra 
Tqma unda, Tu pirs kerZo dazRveva aRar gaaCnia Sromis kontraqtis 
Sewyvetis gamo, misTvis sayovelTao dazRvevis uflebis CamorTmeva, 
raTa kerZo dazRvevis farglebSi darCes, azrsmoklebulia. Tumca, 
es aris ara mizanTan saSualebis realuri da racionaluri kavSiris 
testi, aramed saSualebis aucileblobis testi (imaze farTo wres 
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zRudavda, vidre saWiro iyo) da am nawilSi analizi mkacri testis 
Sesabamisi analizis identuria gamoyenebuli frazebis miuxedavad. 

mkacr testTan praqtikuli msgavseba kidev ufro kargad Cans im 
saqmeebSi, sadac norma arakonstituciurad iqna cnobili arsebiTad 
imis gamo, rom sasamarTlo problemis diferencirebis gareSe ga-
dawyvetis gzas xedavda – anu naklebad mzRudavi alternativa gaxda 
diferencirebis araracionalurad cnobis mizezi. magaliTad, saqmeSi 
„ss „teleneti“ saqarTvelos parlamentis winaaRmdeg“71, sadavo iyo 
norma, romelic sagadasaxado organos aniWebda absolutur diskrecias 
imasTan dakavSirebiT dasabegri qonebis Rirebulebas gansazRvravda 
qonebis sabalanso RirebulebiT, Tu sabazro fasis mixedviT. mopasuxis 
TqmiT, aRniSnuli diskreciis mizezi iyo dasabegri qonebis Rirebu-
lebis daaxloeba mis realur sabazro RirebulebasTan. sasamarTlom 
miuTiTa, rom am miznis misaRwevad ufro marTebuli iqneboda sabazro 
RirebulebiT gamoTvla yofiliyo savaldebulo da ara diskreciis 
sakiTxi, rac gamoricxavda diferencirebas, an alternatiulad im 
kriteriumebis dadgena, romelic gadasaxadis gadamxdels raime dac-
vis meqanizms mianiWebda gaumarTlebeli diferencirebis SemTxvevaSi. 
Sesabamisad, sasamarTlom dasaxelebuli gamarTleba ar gaiziara. 

igivenairad, saqmeSi72, romelic exeboda kulturuli memkvidreobis 
Zeglebis movla-patronobis wesis darRvevis gamo mxolod religiuri 
konfesiebis (da ara sxva mesakuTreebis) gaTavisuflebas pasuxis-
mgeblobisgan, mopasuxem legitimur miznad daasaxela religiuri 
konfesiebis mier religiis TavisuflebiT SeuzRudavad sargebloba. 
sasamarTlom miuTiTa, rom kulturuli memkvidreobis dacvis wesebi 
da religiuri ritualebis Catarebis xelSewyobis interesi mxolod 
uiSviaTes SemTxvevaSi movidoda erTmaneTTan winaaRmdegobaSi. aR-
niSnuli iSviaTi SemTxvevebis gamo kulturuli memkvidreobis dacvis 
zogad valdebulebaze saxelmwifos mxridan uaris Tqma: 

„ara mxolod aucileblobis moTxovnebs ar pasuxobs, aramed aseve 
aragonivrulia. ... regulacia, romelic gonivruli mizezis arsebo-
bis gareSe gamoricxavs religiuri konfesiebis sakuTrebaSi (sarge-
blobaSi) arsebul qonebaze saxelmwifos zrunvis valdebulebas da 

71	 sakonstitucio sasamarTlos gadawyvetileba 2/7/667, 2017 wlis 28 dekemberi.
72	 sakonstitucio sasamarTlos gadawyvetileba 2/6/12/16 saqmeze „saqarTvelos moqa-

laqeebi – marine mizandari, giorgi CitiZe da ana jiquriZe saqarTvelos parlamentis 
winaaRmdeg, 2018 wlis 27 ivlisi.
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amas dadebiTi Sedegebi mxolod iSviaT, sagamonakliso SemTxvevebSi 
mohyveba, ver iqneba miCneuli racionalur RonisZiebad. mocemul 
SemTxvevaSi ar aris racionalurad axsnadi, Tu ratom ar unda mi-
iRos saxelmwifom legitimuri miznebis misaRwevad ufro viwrod 
mimarTuli regulireba.“73

aq gansakuTrebiT aRsaniSnavia miTiTeba imaze, rom miznis miRweva 
ufro viwrod mimarTuli regulirebiTac iqneboda SesaZlebeli. ideaSi, 
testis formulirebis mixedviT, racionaluri diferenciaciis testis 
farglebSi, Tu logikuri kavSiri arsebobs mizansa da saSualebas 
Soris, ufro viwro da Sesabamisad naklebad mzRudavi regulirebebis 
xelmisawvdomoba sasamarTlos interesis miRma unda rCebodes. Tumca, 
bolo ori saqmidan Cans, rom ase araa. diferencireba, romelic araa 
aucilebeli da mizani mis gareSec miiRweva, iTvleba araracionalurad. 
is faqti, rom diferencirebis konkretuli mocemuloba logikurad 
dakavSirebulia mizanTan, misi miRwevis saSualeba sasamarTlosTvis 
sakmarisi ar aris diferenciaciis racionalurobis dasasabuTeblad. 
amdenad, racionaluri diferenciaciis testi, Tundac gamoiyurebo-
des ufro martivad, mokled da zedapirulad vidre mkacri testi, es 
mTlad zustad ar asaxavs realobas. garkveuli variaciebiT es testi 
imeorebs mkacri testis mTavar kiTxvebs da araracionalurobis gamo-
ricxvis saTauriT imasac ikvlevs, ramdenad vargisi, aucilebeli da 
viwrod mimarTulia sadavo regulireba. rogorc zemoT ganxiluli 
saqmeebidan Cans, sasamarTlos „simkacre“ vlindeba mizanTan saSua-
lebis racionaluri kavSiris Semowmebis etapze.

racionaluri diferenciaciis testTan dakavSirebiT, bolos au-
cileblad unda aRiniSnos saqme „saqarTvelos moqalaqeebi – guCa 
kvaracxelia, givi cincaZe, giorgi TavaZe, elizbar javeliZe da sxvebi 
(sul 17 mosarCele) saqarTvelos parlamentis winaaRmdeg“74, romelic 
exeboda asakobriv diskriminacias. kerZod, sadavo norma krZalav-
da 70 wels gadacilebul mecnierebaTa akademiis wevrebis arCevas 
akademiis prezidentad an vice-prezidentad. imis gaTvaliswinebiT, 
rom asaki ar aris me-14 muxliT gaTvaliswinebuli, diskriminaciis 
klasikuri niSani da imavdroulad diferencireba ar iyo intensiuri, 
sasamarTlom CaTvala, rom normis konstituciurobis Sefasebisas, 

73	 iqve, par. II-57.
74	 sakonstitucio sasamarTlos gadawyvetileba 2/2/863, 2018 wlis 22 Tebervali.
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unda gamoeyenebina racionaluri diferenciaciis da ara mkacri 
testi. Tumca, realurad, am saqmeSi Camoyalibda asakis safuZvelze 
diferencirebis konstituciurobis Semowmebis orsafexuriani testi, 
romelic gansxvavdeba, rogorc racionaluri diferenciaciis, ise 
mkacri testisgan da arsebiTad orivesgan damoukidebelia. 

kerZod, sasamarTlom aRniSna, rom rodesac adamianebs asakis gamo 
ekrZalebaT konkretuli saqmianobis ganxorcieleba, saxelmwifom 
unda daasabuTos Semdegi:

1.	 kanoniT dadgenili asakis miRweva SemTxvevaTa umravlesobaSi 
iwvevs adamianis im unarebis Sesustebas, daqveiTebas, romelic 
aucilebelia konkretuli saqmianobis gansaxorcieleblad;

2.	 pirvel kiTxvaze dadebiTi pasuxis SemTxvevaSi, asakis safuZ-
velze blanketuri SezRudvis daweseba mxolod im SemTxvevaSi 
iqneba gamarTlebuli Tu dasabuTdeba, rom „SeuZlebelia an/
da aragonivrulia pirTa unarebis individualuri Sefaseba da 
Tanamdebobis dakavebis sakiTxis mis safuZvelze gadawyveta“.

rodesac es konkretuli dava Seafasa aRniSnuli testis mixedviT, 
sasamarTlom daadgina, rom sadavo norma testis pirvelive etapze 
iWreboda – mecnierebaTa akademiis prezidentis, an vice-prezidentis 
movaleobebis Sesruleba ar moiTxovda fizikur unarebs da piriqiT, 
gansakuTrebulad Rirebuls xdida codnas, gamocdilebas da ins-
titucionalur mexsierebas, rac asakis matebasTan erTad izrdeba. 
Sesabamisad, CaiTvala, rom asakobrivi SezRudva dasaxelebul legi-
timur mizans – erovnuli akademiis efeqturi funqcionireba xels 
ki ar uwyobda, aramed ufro arTulebda da Sesabamisad, mizanTan 
racionalur da logikur kavSirSi ar iyo.

aRsaniSnavia, rom am kvleviT dafaruli periodis (2010 wlis 28 
dekemberi – 2018 wlis 30 seqtemberi) Semdeg, 2018 wlis 14 dekembers 
sakonstitucio sasamarTlom miiRo kidev erTi gadawyvetileba sasa-
marTlos mandaturebis asakobriv diskriminaciasTan dakavSirebiT, 
sadac uari Tqva ganesazRvra mkacr tests gamoiyenebda Tu racio-
naluri diferencirebis tests:

„miuxedavad imisa, konkretuli saqmis garemoebebidan gamomdinare, 
SerCeul unda iqnes racionaluri diferencirebisa Tu mkacri Sefa-
sebis testi, orive maTganis farglebSi, aucilebelia, rom sadavo 
normiT gansazRvrul SezRudvas gaaCndes legitimuri sajaro mizani 
da SerCeuli sakanonmdeblo saSualeba iyos dasaxelebul mizanTan 
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racionalur da gonivrul kavSirSi. diferencirebuli mopyrobis 
gamomwvevi RonisZieba, romelic dasaxelebul moTxovnas ver akmayo-
filebs, CaiTvleba TviTmiznurad da diskriminaciulad.“75

sasamarTlom asakobrivi diferencirebis testis gamoyenebiT daas-
kvna, rom dadgenili asakis – 50 wlis miRweva TavisTavad ar iwvevda 
mandaturebisTvis saWiro unarebis dakargvas. rac mTavaria SesaZle-
beli iyo piris fizikuri monacemebis individualurad Sefaseba 
TanamdebobisTvis saWiro unarebis dasadgenad. Sesabamisad, normam 
ver upasuxa asakobrivi diskriminaciis testis moTxovnebs da kidev 
erTxel legitimuri miznis miRwevis gonivrul da racionalur saSua-
lebad ar CaiTvala.

es bolo gadawyvetileba erTi mxriv, adasturebs, rom asakobrivi 
diskriminaciis testi marTlac axali da damoukidebeli testia da misi 
Sedegi ar icvleba imis mixedviT sasamarTlo racionaluri diferen-
ciaciis Tu mkacr tests airCevs diferenciaciis konstituciurobis 
SefasebisTvis. meore mxriv, ufro sainteresoa sasamarTlos mier am 
ori testis saerTo birTvisTvis xazgasma: orivesTvis mniSvnelovania 
legitimuri mizani da saSualebis racionaluri da legitimuri kavSiri 
mizanTan. ra Tqma unda, gadaWarbeba iqneba imis Tqma, rom orive testi 
erTnairad muSaobs praqtikaSi, Tumca maT Soris msgavseba calsaxad 
imaze metia, vidre am testebis sasamarTlos mier Camoyalibebuli 
formulirebebidan SeiZleba vifiqroT.

g.g. Sinaarsobrivi gansxvaveba testebs Soris

konstituciis me-14 muxlTan dakavSirebuli praqtikis mixedviT, 
racionaluri diferenciaciis testi arsebiTad ori safexurisgan 
Sedgeba: diferenciaciis saWiroeba da racionaluri kavSiri dife-
renciaciis mizansa da mis Sedegs Soris. Tu mkacr testTan gavavlebT 
paralels da mis terminologias gamoviyenebT, diferenciaciis saWi-
roebis dadgenis etapze, sasamarTlo arkvevs ra legitimuri mizani 
hqonda saxelmwifos diferencirebisTvis. racionaluri kavSiris 
etapi gulisxmobs gamoyenebuli diferencirebis, rogorc saSualebis 
mimarTebis gamokvlevas dasaxelebul mizanTan. Teoriulad, testis 

75	 sakonstitucio sasamarTlos gadawyvetileba 3/2/767,1272 saqmeze „saqarTvelos moqa-
laqeebi – jimSer cxadaZe da mamuka Wanturia saqarTvelos parlamentis winaaRmdeg“, 
2018 wlis 4 dekemberi, par. II-40.
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zogadi formulirebidan ise Cans, rom es axlos unda iyos mkacri 
testis gamosadegi saSualebis safexurTan – roca ismeba kiTxva ga-
moyenebuli saSualebiT Tu SeiZleba miznis miRweva. ufro msubuqi 
formulirebis miuxedavad, am kiTxvaze pasuxs iseve zedmiwevniT ik-
vlevs sasamarTlo racionaluri diferenciaciis testis farglebSi, 
rogorc amas akeTebs mkacri testis farglebSi. 

rac ufro mniSvnelovania racionaluri testis farglebSi, sasa-
marTlo SigadaSig miuTiTebs saxelmwifos, rom miznis miRweva dife-
renciaciis gareSec SeiZleboda, rac xdeba daskvnis safuZveli, rom 
diferenciacia ar aris gonivruli da racionaluri, anu arRvevs me-14 
muxlis moTxovnebs. Tumca amas arapirdapir, racionaluri diferen-
ciaciis testSi Semoyavs saSualebis aucileblobis Sefasebis etapi, 
imis kvleva arsebobs Tu ara naklebad mzRudavi alternativa, rac 
mkacri testis erT-erTi ganmasxvavebeli niSania. miuxedavad imisa, 
rom „naklebad mzRudavi saSualeba“, rogorc termini ar gamoiye-
neba racionaluri diferenciaciis farglebSi moqmedebisas, zemoT 
ganxiluli sul mcire ori saqme gvarwmunebs, rom sasamarTlo aqac 
uyurebs alternativebs da maTi aRmoCenis SemTxvevaSi ar miiCnevs 
diferencirebas racionalurad. es aris erT-erTi mizezi imisa, rom 
racionaluri diferenciaciis testi namdvilad ar aris „susti testi“. 
am testis safuZvelze gadawyvetili 12 saqmidan mxolod 5 SemTxvevaSi 
CaiTvala norma konstituciurad, 7 SemTxvevaSi mosarCelis moTxovna 
dakmayofilda.

amis axsna, erTi mxriv, am testis „saidumlo“, artikulirebuli 
safexurebia, rac zemoT ganvixileT, meore mxriv ki is garemoeba, 
rom saxelmwifos mixedulebis zRvari, anu diskrecia am analizSi 
SigadaSig Cndeba, magram realurad wona ar eniWeba, anu saqmis bedze 
ZiriTadad gavlenas ar axdens. amis Sedegia is, rom saxelmwifos 
yvela argumenti mowmdeba saguldagulod da sasamarTlo arc erT 
sferoSi, sayovelTao jandacvisa da gadasaxadebis CaTvliT, ar mi-
iCnevs saWirod TviTSezRudvis ganxorcielebas.

aRniSnulis Sedegad, miuxedavad artikulirebuli sxvaobisa mka-
crsa da racionaluri diferenciaciis testebs Soris, realuri 
gansxvaveba aris imaSi, rom mkacri testi ukeT struqturirebulia 
da analizis yvela etaps, rogorc wesi Tavisi saxeli hqvia. racio-
naluri diferenciaciis testis SemTxvevaSi, sasamarTlo xandaxan 
igive etapebs gadis, ubralod daskvna keTdeba, rom diferenciaciis 
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racionalurobasa da gonivrulobaSi ver darwmunda. amgvari midgoma 
garkveulwilad zRvars Slis am or tests Soris. Tumca, pirveladi 
argumenti, ratomac gaCnda ori testi, ZalaSia – diferenciaciis 
yvela SemTxveva erTnairi intensivobis Semowmebas ar moiTxovs. aris 
sakiTxebi, sadac saxelmwifos unda hqondes meti mixedulebis zRva-
ri da sasamarTlom meti TviTSezRudva unda ganaxorcielos, aSkara 
TviTnebobas da aragonivrulobas Tu ar aqvs adgili. Sesabamisad, 
swori iqneba Tu racionaluri diferenciaciis testi metad mova am 
pirvelad argumentTan SesabamisobaSi da saxelmwifos mixedulebis 
zRvars am testis farglebSi meti wona mieniWeba.

4. daskvna

saqarTvelos sakonstitucio sasamarTlos praqtikis Tanaxmad, 
Tanasworobis konstituciuri ufleba uzrunvelyofs, rom arsebiTad 
Tanaswor pirebi ar iqnen ganxilulni uTanasworod da piriqiT. Se-
sabamisad, konstitucia krZalavs rogorc pirdapir, ise arapirdapir 
diskriminacias. aq moyvanil kvlevaSi ganxilulia, pirvel rigSi vin 
ganixileba arsebiTad Tanasworad, an arsebiTad uTanasworod, ra 
testebis gamoyenebiT afasebs amas sasamarTlo. analizi cxadyofs, 
rom umetesad sasamarTlo cdilobs gaarkvios Sesadarebel pirebs 
gaaCniaT Tu ara Tanaswori interesi davis sagnis mimarT. meore mi-
dgoma aris jgufebis faqtobrivi da samarTlebrivi mdgomareobis 
Sedareba, rac ufro Tanmimdevruli da obieqturi analizis saSuale-
bas iZleva. analizis Semdegi etapia imis garkveva aqvs Tu ara adgili 
diferencirebas, an erTgvarovan mopyrobas arsebiTad gansxvavebul 
pirTa mimarT. am nawilSi mTavar kiTxvebs aCens neitraluri normis 
cneba. sasamarTlos midgomis mixedviT, Tu norma axdens sagnebis, an 
movlenebis, magram ara pirebis diferencirebas, norma neitraluria, 
anu ar axdens diferencirebas da Sesabamisad ar miemarTeba Tanaswo-
robis uflebas. Tumca, sagnebis diferencireba SeiZleba imavdrou-
lad warmoqmnides pirebis diferencirebas, da am mxriv sasamarTlos 
testis Semdgomi ganviTareba dasWirdeba.

arsebiTad Tanaswor pirTa mimarT diferencirebis, an uTanasworo-
Ta mimarT Tanabari mopyrobis dadgenis Semdeg sasamarTlo gadadis 
im etapze, roca saxelmwifom unda warmoadginos diferencirebis 
gonivruli gamarTleba, dasabuTeba. aq diferencirebis niSnis (kla-
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sikuri Tu sxva niSani) an intensivobis mixedviT sasamarTlo iyenebs 
„mkacr“ an racionaluri diferenciaciis tests. rogorc sasamarTlom 
aRniSna, orive testis farglebSi mowmdeba diferencireba emsaxure-
ba Tu ara legitimur mizans da gamoyenebuli saSualeba ramdenad 
aris dakavSirebuli mizanTan. Tumca mkacri testi moiTxovs mxolod 
imis Semowmebas, ramdenad gamosadegi, aucilebeli da Tanazomieria 
saSualeba dasaxuli miznisa. principis doneze Tanazomierebis testi 
mxolod mkacri testis Semadgenelia da racionaluri diferenciaciis 
SemTxvevaSi ar gamoiyeneba. Tumca praqtikis analizi aCvenebs, rom 
mkacri testis gamoyenebis arc erTi SemTxveva ar yofila, rodesac 
sasamarTlo miznebisa da saSualebebis Tanazomierebis (e.w. viwro 
proporciulobis) Semowmebamde mividoda. umetesad, sadavo reguli-
rebebis arakonstituciurad cnoba xdeba saSualebis aucileblobis 
Semowmebis etapze (naklebad mzRudavi alternativis arsebobis gamo).

meore mxriv, racionaluri diferenciaciis testis is safexuri, 
romelic gulisxmobs mizansa da saSualebas Soris racionaluri 
kavSiris Semowmebas, sasamarTlos mier sakmaod mkacrad mowmdeba da 
garkveulwilad mkacri testis im safexurebs emsgavseba, rodesac 
mowmdeba saSualebis aucilebloba (ufro viwrod mizanmimarTuli 
alternativis xelmisawvdomoba). aqedan gamomdinare, Teoriulad 
mkafio zRvari testebs Soris praqtikaSi sakmaod Znelad mosaxel-
Tebelia.

am problemebze msjelobis gagrZelebisaTvis dainteresebuli 
sazogadoebisTvis sasargeblo iqneba am kvlevaSi ganxiluli sxva 
qveynebis sasamarTloebis praqtika da dasaxelebul problemebze maT 
mier napovni gadawyvetebi, rac saqarTvelos Tanasworobis iurispru-
denciis Semdgomi ganviTarebis procesSi inspiraciad SeiZleba iqces.
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1. Sesavali

winamdebare Tavis mizani germaniis federaciuli sakonstitucio 
sasamarTlos pirveli da meore senatis iurisprudenciaSi damkvidre-
bul Tanasworobis uflebis Semowmebis standartebisa da kriteriumebis 
analizia. analizisas yuradReba gamaxvilebulia germaniis ZiriTadi 
kanonis me-3 muxlis pirveli punqtiT gansazRvrul kanonis winaSe 
Tanasworobis zogadi uflebis mimarT ganviTarebuli konstituciuri 
Semowmebis standartebis da kriteriumebis gamoyenebis praqtikaze. 
Tumca analizi aseve moicavs ZiriTadi kanonis me-3 muxlis me-3 pun-
qtis pirveli winadadebiT gansazRvruli diskriminaciis akrZaluli 
niSnebis safuZvelze araTanabari mopyrobis Semowmebis standartebsac. 

winamdebare analizi saqarTvelos sakonstitucio sasamarTlos 
Tanasworobis konstituciuri Semowmebis praqtikaSi warmoCenili 
problemebiT1 aris ganpirobebuli. saqarTvelos sakonstitucio 
sasamarTlos iurisprudenciis analizi 2018 wlis dekembramde moq-
medi saqarTvelos konstituciis me-14 muxlis Semowmebis praqtikas 
moicavda. is mxolod kanonis winaSe Tanasworobis principis da dis-
kriminaciis akrZaluli niSnebis safuZvelze araTanabari mopyrobis 
analiziT Semoifargleboda. saqarTvelos sakonstitucio sasamarT-
los praqtikis analiziT dadginda, rom Tanasworobis uflebis da 
akrZaluli niSnebis safuZvelze diskriminaciis Semowmebis stan-
dartebs da kriteriumebs sasamarTlo ar iyenebs Tanmimdevrulad. 
kerZod, xSirad mkacri testiT Semowmebisas sasamarTlo realurad 

1	 SeadareT e. lomTaTiZe Tanasworobis konstituciuri Semowmeba – saqarTvelos sakon-
stitucio sasamarTlos iurisprudenciis analizi.
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naklebad mkacri standartiT amowmebs SemTxvevas2 da piriqiT, ra-
cionaluri diferencirebis testiT Semowmebisas iyenebs Tanazo-
mierebis SedarebiT mkacr standartebs.3 germaniis federaciuli 
sakonstitucio sasamarTlos Sesabamisi standartebis codnam da 
gaazrebam SesaZloa samomavlod am kuTxiT sasamarTlos praqtikis 
ganviTarebasac Seuwyos xeli. 

2. kanonis winaSe Tanasworobis  
uflebis Sinaarsi 

germaniis konstituciis (ZiriTadi kanonis) me-3 muxli gansazRvravs 
kanonis winaSe Tanasworobis zogad da specialur uflebebs: 

1.	 kanonis winaSe yvela adamiani Tanasworia;
2.	 qalebsa da mamakacebs Tanabari uflebebi aqvT. saxelmwifo xels 

uwyobs qalebis da mamakacebis Tanabaruflebianobis realur 
damkvidrebas da zrunavs arsebuli naklovanebebis aRmofxvri-
saTvis;

3.	 dauSvebelia piris sqesis, warmomavlobis, rasis, enis, warmoSobis 
da samSoblos, misi rwmenis, misi religiuri an politikuri Se-
xedulebebis safuZvelze diskriminacia an misTvis upiratesobis 
miniWeba. dauSvebelia piris SezRuduli SesaZleblobebis gamo 
diskriminacia.

germaniis ZiriTadi kanoniT daculi Tanasworobis ufleba moicavs 
kanonis winaSe Tanasworobis zogad uflebas (me-3 muxlis pirveli 
punqti) da kanonis winaSe Tanasworobis specialur uflebebs (me-3 
muxlis me-2 da me-3 punqtebi). germaniis ZiriTadi kanonis me-3 muxlis 
pirveli punqtis teqstiT ganpirobebuli Tanasworobis zogadi da 
specialuri uflebebis paraleluri Tanaarseboba zegavlenas axdens 
Tanasworobis uflebis Semowmebis struqturaze. kerZod federaciuli 
sakonstitucio sasamarTlo Tanasworobis zogad uflebasTan mimar-
TebiT regulirebas ganixilavs mxolod im SemTxvevebSi, rodesac Ta-
nasworobis specialuri uflebebi ar aris darRveuli da Tanasworobis 
zogadi uflebis da specialuri uflebebis Semowmebis standartebic 

2	 SeadareT saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 1/7/580 saqmeze 
„saqarTvelos moqalaqe giorgi kekenaZe saqarTvelos parlamentis winaaRmdeg“, 2016 
wlis 30 seqtemberi.

3	 SeadareT sakonstitucio sasamarTlos gadawyvetileba 2/7/667, 2017 wlis 28 dekem-
beri.
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gansxvavebulia. germaniis federaciuli sakonstitucio sasamarTlos 
es midgoma gavs pirovnebis ganviTarebis uflebasa (germaniis ZiriTadi 
kanonis me-2 muxlis pirveli punqti) da Tavisuflebebis specialuri 
uflebebis mimarT sasamarTlos midgomas. 

saqarTvelos sakonstitucio sasamarTlo Tanasworobis uflebis 
Sinaarsis ganmartebisas da misi Semowmebisas mkafiod ar mijnavs 
me-14 muxliT dacul kanonis winaSe Tanasworobis zogad uflebas 
Tanasworobis specialuri uflebebisgan.4 es midgoma saqarTvelos 
konstituciis 2018 wlis dekembramde moqmedi me-14 muxlis teqstiT 
unda iyos ganpirobebuli, sadac erT winadadebaSia gaerTianebuli 
kanonis winaSe Tanasworoba da CamoTvlili niSnebiT diskriminaciis 
akrZalva. saqarTvelos praqtikaSi Tanasworobis zogadi da specia-
luri uflebebis erTianad ganxilva iwvevs Semowmebis standartebis 
araTanmimdevrul gamoyenebas.5 rogorc aRiniSna, Tanasworobis zo-
gadi (me-3 muxlis pirveli punqti) da specialuri uflebebis (me-3 
muxlis me-3 punqti) mimarT germaniis federaciuli sakonstitucio 
sasamarTlo iyenebs gansxvavebul Semowmebis standartebs. kanonis 
winaSe zogadi Tanasworobis uflebasTan mimarTebiT iyenebs e.w. 
„TviTnebobis akrZalvis“ formulas (tests) da e.w. „axal formulas“, 
xolo specialur uflebasTan mimarTebiT ki Tanazomierebis mkacr 
tests, rac xelisuflebisgan „dauZleveli interesis“ arsebobis mtki
cebas moiTxovs. 

federaciuli sakonstitucio sasamarTlos praqtikis mixedviT 
ZiriTadi kanonis me-3 muxlis pirveli punqti erTdroulad moica-
vs kanonis winaSe zogadi Tanasworobis uflebas da kanonis winaSe 
Tanasworobis zogad principsac. Tanasworobis ufleba ideurad 
dakavSirebulia adamianis RirsebasTan, rac samarTlebriv wesrigSi 

4	 sasamarTlos konkretulad ar umsjelia kanonis winaSe zogadi Tanasworobis uflebis 
da me-14 muxliT gansazRvruli niSnebiT diskriminaciis akrZalvis urTierTmimarTe-
baze. am mxriv Tanasworobis zogadi da specialuri uflebis mimarTebis sakiTxi sa-
samarTlo praqtikaSi saerTod ar aris ganxilvis sagani da msjelobisas erTmaneTis-
gan saerTod ar aris gamijnuli. es ganpirobebuli saqarTvelos konstituciis 2018 
wlis dekembramde moqmedi redaqciis me-14 muxlis teqstiT, sadac kanonis winaSe 
Tanasworobis zogadi ufleba/princi da diskriminaciis akrZalvis Sesaxeb debuleba 
erTmaneTisgan ar aris gamijnuli. Tumca saqmeze „SoTa beriZe da sxvebi saqarTvelos 
parlamentis winaaRmdeg“ 2008 wlis 31 marts miRebul gadawyvetilebaSi sasamarTlo 
miuTiTebs, rom me-14 muxli aseve adgens „kanonis winaSe Tanasworobis fundamentur 
konstituciur princips“. 

5	 SeadareT zeviT e. lomTaTiZis msjeloba racionaluri diferenciaciis testis Sesax-
eb. gv. 53.
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yvela adamianis Tanabari Rirebulebis ideas gulisxmobs da aseve 
dakavSirebulia samarTlebrivi saxelmwifos principTan.6 

federaciuli sakonstitucio sasamarTlos Tanamimdevruli pra-
qtikis mixedviT kanonis winaSe Tanasworobis zogadi principic da 
uflebac avaldebulebs kanonmdebels ZiriTadi kanoniT gansazRvruli 
sakanonmdeblo uflebamosilebis farglebSi moqmedebisas ar ixel-
mZRvanelos piradi, kerZo interesebiT. sasamarTlos ganmartebiT 
kanonis winaSe Tansworobis zogadi ufleba, ZiriTadi kanonis me-3 
muxlis pirveli punqti krZalavs TviTnebobas (Willkürverbot). 

TviTnebobis akrZalva exeba rogorc kanonmdebels, da boWavs Ziri-
Tadi kanoniT misTvis miniWebul sakanonmdeblo diskreciis gamoyenebis 
areals7, ise kanonebis aRsrulebis da kanonebis gamoyenebis process. 
Sesabamisad kanonis winaSe Tanasworobis zogadi principi vrceldeba 
xelisuflebis yvela Stoze da pirvel rigSi moiTxovs xelisuflebis 
nebismieri Stosgan, ZiriTadi kanoniT gansazRvruli maTi uflebamo-
silebebis Sesrulebisas, ixelmZRvanelon sajaro interesebiT. 

saqarTvelos sasamarTlo praqtikaSi, rogorc zeviT aRiniSna, me-
14 muxlis farglebSi ar xdeba Tanasworobis zogadi da specialuri 
uflebebis gansxvaveba da erTmaneTisgan mkafiod gamijvna. Tu ger-
maniis federaciuli sakonstitucio sasamarTlos praqtikas gaviTva-
liswinebT, Tanasworobis zogadi da specialuri uflebebis gamijvna 
zegavlenas axdens Tanasworobis uflebis Semowmebis standartebze. 
kerZod germaniis sasamarTlo praqtikaSi Tanasworobis zogadi ufleba 
pirs xelisuflebis TviTneburi moqmedebisgan icavs da misi mizani 
TviTnebobis akrZalvaa. am miznidan gamomdinareobs sasamarTlos 
midgomac, romelic mxolod xelisuflebis racionaluri safuZvlis 
arsebobas amowmebs. Tu xelisuflebas diferenciaciisTvis gonivruli 
safuZveli hqonda, eseigi is TviTneburad ar moqmedebda da saxeze ar 
aris kanonis winaSe zogadi Tanasworobis uflebis darRveva.8 

6	 BVerfGE 21, 362; „me-3 muxlis 1 punqtSi gamoxatuli kanonis winaSe Tanasworobis prin-
cipi, an TviTnebobis akrZalva aseve vrceldeba saxelmwifo organizaciis SigniT urT-
ierTobebze. am SemTxvevaSi saqme gvaqvs samarTlis zogad principTan, romelic gamom-
dinareobs samarTlebrivi saxelmwifos arsidan da efuZneba zogadi samarTlianobis 
princips“.

7  me-3 muxlis pirveli punqtis sityvasityviTi gagebiT daculia „kanonis winaSe Tanas-
woroba“, rac mianiSnebs kanonis gamoyenebisas Tanasworobaze, Tumca germaniis fed-
eraciuli sakonstitucio sasamarTlo Tanasworobis zogad uflebas, kanonis gamoy-
enebis miRma, aseve avrcelebs kanonSemoqmedebiT proceszec. 

8	 SeadareT BVerfGE 18, 121; Fiskusprivileg.
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Tumca garemoeba, rom saqarTveloSi Tanasworobis zogadi ufleba 
da specialuri uflebebi mkafiod ar aris gamijnuli, zegavlenas aseve 
axdens specialuri uflebebis Sinaarsis ganmartebaze da Sesabamisad 
sasamarTlos mier uflebis darRvevis Semowmebazec. kerZod, sasa-
marTlo ar mijnavs kanonis winaSe Tanasworobis zogad da specialur 
uflebebs da miiCnevs, rom me-14 muxli akrZaluli niSnebis amomwurav 
CamonaTvals ar moicavs.9 Tumca konstituciis axali redaqciis me-11 
muxlis pirveli punqti iZleva SesaZleblobas sasamarTlom gamij-
nos kanonis winaSe Tanasworobis zogadi ufleba da gansazRvruli 
niSnebiT diskriminaciis akrZalva. es ori winadadeba me-11 muxlis 
pirveli punqtiT ukve gamijnulia. Tu germaniis praqtikis msgavsad 
gaimijneba kanonis winaSe zogadi Tanasworobis ufleba specialuri 
uflebebisgan, erTi mxriv akrZaluli niSniT diskriminaciis amomwu-
ravi CamonaTvalis gansazRvra gaxdeba SesaZlebeli, meore mxriv ki 
Tanasworobis zogadi uflebis regulirebis sferoSi araTanabari 
mopyrobis yvela sxva SemTxveva moeqceva. am SemTxvevebs Soris ki 
gamoiyofa iseTebi, romlebic diferenciacias adamianis pirovnuli 
niSnebis mixedviT axdenen. aseTi SemTxvevebis Semowmeba SesaZlebeli 
iqneba „saSualo simkacris testiT“ da Sesabamisad sasamarTlo aseT 
SemTxvevebs Tanazomierebis kriteriumebis safuZvelze Seamowmebs. am 
mxriv SesaZlebeli iqneba saqarTvelos sakonstitucio sasamarTlos 
praqtikaSi axla arsebuli racionaluri diferenciaciis testis da 
mkacri testis araTanmimdevruli gamoyenebis problemebis daZleva da 
ori testis nacvlad, romlis elementebi praqtikaSi xSirad erTmaneT-
Sia areuli, ganviTardeba sami testi. kerZod, msubuqi (racionaluri 
diferenciaciis testi), saSualod mkacri testi, romelic maRali 
intensivobis an diskriminaciis akrZalul niSnebis msgavsi SemTxveve-
bis SemowmebisTvis gamoiyeneba da mkacri testi, romelic akrZaluli 
niSnebiT diskriminaciis SemTxvevebis Semowmebisas gamoiyeneba. 

9	 SeadareT sakonstitucio sasamarTlos gadawyvetileba 2/1/392 saqmeze „saqarTvelos 
moqalaqe SoTa beriZe da sxvebi saqarTvelos parlamentis winaaRmdeg“, 2008 wlis 31 
marti.
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3. Tanasworobis zogad uflebaSi Harevis 
Semowmebis standartebi da kriteriumebi

3.1 Tanasworobis Semowmeba „TviTnebobis akrZalvis“ formuliT

germaniis federaciuli sakonstitucio sasamarTlos ganmartebiT 
me-3 muxlis pirveli punqtiT daculi Tanasworobis zogadi ufleba 
„krZalavs arsebiTad Tanabaris mimarT gansxvavebul da arsebiTad 
gansxvavebulis mimarT Tanabar mopyrobas.“10 sasamarTlos ganmartebiT 
„TviTneboba saxezea, Tu ar arsebobs gonivruli safuZveli, romelic 
gamarTlebulia sagnis bunebidan (Natur der Sache) gamomdinare, an 
sagnis racionalobidan “.

„TviTnebobis akrZalvis“ es formula germaniis federaciulma sakons-
titucio sasamarTlom 1951 wels SeimuSava11 da sasamarTlo, rogorc 
wesi mas iseT dros iyenebs, roca saxezea garemoebebis safuZvelze 
araTanabari mopyrobaa.12 Tanasworobis uflebis Semowmebis es stan-
darti kanonmdeblis farTo diskrecias gulisxmobs, is „kanonmdeblis-
gan ar moiTxovs aarCios sxvadasxva SesaZlo gadaWras Soris yvelaze 
mizanSewonili, an yvelaze gonivruli. federaciuli sakonstitucio 
sasamarTlo Tanasworobis zogadi principis darRvevad ganixilavs 
SemTxvevas, Tu gasaCivrebul regulirebasa da mis mier gamowveuli 
araTanabari mopyrobisTvis ar arsebobs gonivruli safuZveli.“13

Sesabamisad TviTnebobis Semowmebisas mowmdeba „sakanonmdeblo 
Tavisuflebis mxolod ukiduresi sazRvris dacva.“ 14 araTanabari 
mopyroba saxezea mxolod „Tu sakanonmdeblo regulirebisTvis „ar 
iZebneba sagnobrivi (racionaluri) safuZveli da is amitom unda 
iqnas TviTneburad miCneuli“. TviTnebobis Semowmebisac „Tvalsa-
Cino (evident) unda iyos, rom diferencireba ar efuZneba sagnobriv 
(gonivrul) mizezs.“15

10  BVerfGE 1,14 – Südweststaat.
11	 SeadareT BVerfGE 1,14. „Tanasworoba (ZiriTadi kanonis me-3 muxlis 1 punqti) avaldebulebs 

kanonmdebelsac. is krZalavs arsebiTad msgavsis mimarT gansxvavebul, magram ara arsebiT-
ad gansxvavebulis mimarT, gansxvavebulobis Sesabamis, araTanabar mopyrobas. Tanaswo-
robis principi darRveulia, Tu ar arsebobs gonivruli, sagnis bunebidan gamomdinare 
an sxva mxriv sagnobrivad racionaluri safuZveli kanonis safuZvelze diferencirebis 
an Tanabari mopyrobisTvis, mokled Tu debulebas SeiZleba ewodos TviTneburi“.

12	 vrclad ixileT Semdgomi msjeloba „TviTnebobis akrZalvis“ formulis Sesaxeb.
13  BVerfGE 116, 135 – Gleichheit im Vergaberecht.
14	 BVerfGE 18, 121 – Fiskusprivileg; BVerfGE 74, 182 – Einheitswerte I.
15	 BVerfGE 55, 72 – Präklusion I.
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erTi SexedviT araTanabari mopyrobisas „TviTnebobis akrZalvis“ 
formula ukideganod farTo Cans, Tumca federaciuli sakonstitucio 
sasamarTlos praqtikaSi misi gamoyenebisas damkvidrebulia cxovre-
bis (regulirebis) sferoebis mixedviT kanonebis mimarT damatebiTi 
moTxovnebi.16 „TviTnebobis akrZalvis“ formulis farglebSi aRia-
rebuli farTo sakanonmdeblo diskreciis miuxedavad, kanonmdebeli 
valdebulia kanonebSi asaxos „samarTlis da mosawesrigebeli sagnis 
realoba“. amitom kanonis winaSe Tanasworobis zogadi ufleba kanon-
mdebels avaldebulebs regulireba daafuZnos logikas, romelic 
axasiaTebs mosawesrigebel SemTxvevas.17 konkretul SemTxvevebSi 
es logika da Sesabamisad, Tanasworobis zogadi uflebis Sinaarsis 
ganmsazRvreli standartebi SeiZleba ukve arsebul kanon(eb)Si iyos 
asaxuli, an Tavisuflebis specialuri uflebebiT ganisazRvrebodes.18 

sasamarTlos ganmartebiT: „masStabebi da kriteriumebi ar aris 
abstraqtulad da zogadad gansazRvruli, aramed gansxvavebuli 
SemTxvevebis da regulirebis sferoebis Sesabamisad zustdeba.“19

aseTi magaliTia sagadasaxado samarTlis sfero, sadac „TviTnebobis 
akrZalvis“ farglebSi sasamarTlom ganaviTara damatebiTi moTxovne-
bi, rogoric aris kanonmdeblis finansuri SesaZleblobebis mixedviT 
dabegvris da sagadasaxado tvirTis Sedegebis sisworis (Tanmimde-
vrulobis) principebi (Gebot der Leistungsfähiger Besteuerung da Gebot 
der folgenrichtiger Umsetzung). sasamarTlom ganmarta, rom kanonmdeblis 
farTo diskrecia SedarebiT viwrovdeba socialuri saxelmwifos 
principis safuZvelze, romelic kanonmdebels avaldebulebs „saga-
dasaxado tvirTi efuZnebodes finansuri SesaZleblobis princips 
da Sedegebis siswores, Tanmimdevrulobas).“ 20 „aseTi, Sedegebis mxriv 

16	 SeadareT Maunz/Dürig/P. Kirchhof, 84. EL August 2018, GG Art. 3 Abs. 1. Rn.9.

17	 SeadareT BVerGE 107, 27 -Doppelte Haushaltsführung.

18	 SeadareT BVerfGe 107, 27 – Doppelte Haushaltsführung.
19	 BVerfGe 107, 27 – Doppelte Haushaltsführung.
20	 BVerGE 107, 27. „Sesabamisad konstituciur-samarTlebrivad Sesabamisi sagadasaxado 

tvirTis TvalsazrisiT Tanabari mopyroba miznad unda isaxavdes, rom msgavsi finansuri 
SesaZleblobis gadamxdeli daibegros msgavsad (horizontaluri sagadasaxado 
samarTlianoba), maSin roca (vertikaluri mimarTulebiT) ufro maRali Semosavlis 
(mqone pirebis da naklebi Semosavlis mqone pirebis) sagadasaxdo tvirTi dabegvrisas, 
(maTi SesaZleblobis) saTanado unda iyos. marTalia dabegvris obieqtis da gadasaxadis 
odenobis gansazRvrisas kanonmdebels gadawyvetilebis miRebis farTo diskrecia 
aqvs, Tumca davalebis (valdebulebis) farglebSi, rom yvela gadasaxadis gadamxdels, 
sagadasaxadosamarTlebrivi pirobebis gansazRvrisas maqsimalurad Tanabari 
tvirTi daakisros, kanonmdebeli valdebulia tvirTis Sesaxeb erTxel miRebuli 
gadawyvetileba tvirTis Tanasworobis kuTxiT Sedegobrivad swored (Tanmimdevrulad) 
ganaxorcielos“.
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swori (Tanmimdevruli) ganxorcielebisgan gamonaklisebi saWiroebs 
gansakuTrebul gonivrul safuZvels.“21

rogorc federaciuli sakonstitucio sasamarTlos winamdebare 
gadawyvetilebidan Cans „TviTnebobis akrZalvis“ formuliT (testiT) 
Tanasworobis Semowmebis farglebSic Semowmebis intensivoba mniSvne-
lovnad ganisazRvreba regulirebis sferoSi damkvidrebuli logikiT 
da kanonmdeblisgan iTxovs am logikis Tanmimdevrulad dacvas. 

SejamebisTvis SeiZleba iTqvas, rom sasamarTlo praqtikaSi damk-
vidrebulia regulirebis sferos mixedviT damatebiTi specialuri 
moTxovnebi, romlebic regulirebis sagnis logikis da Tavisebure-
bis mixedviT kanonmdeblisgan moiTxovs da TviTnebobis akrZalvis 
formulis (testis) farglebSic sasamarTlom SeiZleba regulire-
ba SedarebiT mkacri standartiT Seafasos. kerZod, regulirebis 
Sefasebisas moiTxovos diferencirebis „gonivruli safuZvlis“ an 
„gansakuTrebuli gonivruli safuZvlis“ arseboba. 

rogorc aRiniSna, TviTnebobis akrZalvis formuliT (testiT) Se-
mowmebisas sasamarTlos mier gamoyenebuli standartebis simkacris 
xarisxi ganisazRvreba regulirebis sagnis mixedviT. Tu regulirebis 
sagani adamianis socialur statusTan dakavSirebulia, kanonmdebe-
li eqvemdebareba ufro mkacr Semowmebas.22 xolo Tu regulirebiT 
kanonmdebeli araTanabar mopyrobas afuZnebs mxolod gansxvavebul 
garemoebebs da adamians SeuZlia sakuTari qcevis cvlilebis safuZ-
velze araTanabari mopyrobis negatiuri Sedegebis ganeitraleba, 
eseigi mas araTanabari mopyrobis mimarT qcevis adaptaciis moqniloba 
aqvs. aseT dros sasamarTlo iyenebs Semowmebis naklebad mkacr stan-
darts da kanonmdeblisgan diferencirebuli mopyrobis „gonivruli“ 
safuZvliT gamarTlebas iTxovs.23

 Sesabamisad, „TviTnebobis akrZalvis“ testiT Semowmebisas kanon-
mdeblis diskrecia meryeobs regulirebis sagnis Taviseburebebis da 
araTanabari mopyrobis araxelsayreli zegavlenis moculobis mixedviT 
da sasamarTlo iyenebs gansxvavebuli simkacris Semowmebas. aseTi mid-
goma saqarTvelos sakonstitucio sasamarTlos Tanasworobis uflebis 
SezRudvis maRali intensivobisas mkacri testis gamoyenebis midgomas 

21	 BVerGE 107, 27 – Doppelte Haushaltsführung.

22	 BVerGE 82, 60 – Kündigungsfristen für Arbeiter.

23	 SeadareT BVerfGE 55,72 – Präklusion I.
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hgavs. Tumca germaniis federaciuli sakonstitucio sasamarTlo kanonis 
winaSe zogadi Tanasworobis uflebis maRali xarisxiT SezRudvis Sem-
Txvevebs ar amowmebs „mkacri testis“ msgavsi simkacriT da sasamarTlos 
SeuZlia Semowmebis standartebis modificireba araTanabari mopyrobis 
xarisxis Sesabamisad.24 Semowmebis simkacre regulirebis sferos lo-
gikidan gamomdinareobs, an piris mier sxva uflebebiT sargeblobaze 
negatiuri zegavlenis xarisxis Sesabamisad mkacrdeba. Tumca es sakiTxi 
qveviT ufro detalurad iqneba ganxiluli. kanonis winaSe Tanasworobis 
zogadi uflebis farglebSi sasamarTlo maT Soris saSualo simkacris 
testsac iyenebs. am testis gamoyenebisas sasamarTlo Tanasworobis 
uflebis SezRudvis Tanazomierebasac amowmebs.25 saqarTvelos sasa-
marTlo praqtikasTan germaniis praqtikis Sedarebisas TvalsaCinoa, rom 
Tu saqarTvelos sakonstitucio sasamarTlo Tanasworobis uflebis 
SezRudvis maRal intensivobas daadgens, is mkacr tests gamoiyenebs, 
radgan sasamarTlo praqtika ar icnobs saSualo simkacris tests.26

aRsaniSnavia, rom saqarTvelos sakonstitucio sasamarTlos Ta-
nasworobis uflebasTan dakavSirebuli praqtikaSi araTanabari mo-
pyrobis Semowmebisas sasamarTlo calke kriteriumad garemoebebis 
safuZvelze diferencirebas ar gamoyofs. Sesabamisad sasamarTlo 
SemTxvevebs, sadac diferencirebuli mopyroba ganpirobebulia gare-
moebebiT, xSirad uflebaSi Carevad ar miiCnevs.27 kerZod, sasamarTlom 
2018 wels miRebul gadawyvetilebaSi SemTxveva, sadac garemoeba ga-
napirobebda araTanabar mopyrobas, ar miiCnia Tanasworobis uflebis 

24	 „TviTnebobis akrZalvis“ formulis farglebSi Tanasworobis Semowmebis kontrolis 
intensivobis xarisxze detalurad SeadareT qveviT Tanasworobis gamarTlebis 
Semowmebis masStabebis gansazRvrisTvis centraluri kriteriumebis Sesaxeb msjeloba.

25	 SeadareT BVerfGE 134,1; Studiengebühren Bremen, sadac sasamarTlom garemoebebis 
safuZvelze arapirdapir pirebis mimarT gansxvavebuli mopyrobis SemTxveva ufro 
mkacri standartiT Seamowma, radgan araTanabari mopyroba studentis mier ganaTlebis 
adgilis Tavisuflad arCevis uflebiT (ZiriTadi kanonis me-12 muxlis 1 punqti) 
sargeblobaze axdenda zegavlenas. vrclad ixileT qveviT msjeloba Semowmebis 
xarisxis ganmsazRvreli standartebis Sesaxeb.

26	 SeadareT sakonstitucio sasamarTlos gadawyvetileba 1/1/493 saqmeze „moqalaqeTa 
politikuri gaerTianebebi „axali memarjveneebi“ da „saqarTvelos konservatiuli 
partia“ saqarTvelos parlamentis winaaRmdeg“, 2010 wlis 27 dekemberi. me-II-6.

27	 SeadareT sakonstitucio sasamarTlos gadawyvetileba 1/1/493 saqmeze „moqalaqeTa 
politikuri gaerTianebebi „axali memarjveneebi“ da „saqarTvelos konservatiuli 
partia“ saqarTvelos parlamentis winaaRmdeg“, 2010 wlis 27 dekemberi. me-II-3, aseve 
„sakonstitucio sasamarTlos gadawyvetileba 2/3/663 saqmeze „saqarTvelos moqalaqe 
Tamar TandaSvili saqarTvelos mTavrobis winaaRmdeg“, 2018 wlis 11 maisi.
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SezRudvad da racionaluri diferencirebis testi saerTod ar ga-
moiyena.28 Sesabamisad, saqarTveloSi sasamarTlo Semowmebis simkacris 
gansazRvrisTvis mniSvnelovan kriteriumad ar aris damkvidrebuli 
SemTxvevebis diferencireba garemoebebis safuZvelze (gamonaklisi 
arapirdapiri diskriminaciis SemTxvevebia) da pirebis mimarT araTana-
bari mopyrobis mixedviT. aseTi midgomis Sedegad xSirad sasamarTlo 
dasaSvebobis etapze asrulebs saqmis ganxilvas, radgan uflebis da-
rRvevas ar xedavs.29 Tu am midgomas germaniis sasamarTlo praqtikas 
SevadarebT, TvalsaCinoa, rom germaniaSi maT Soris garemoebebis 
safuZvelze diferencirebuli mopyrobac eqceva Tanasworobis zogad 
uflebaSi da saqarTvelosgan gansxvavebiT sasamarTlo aseT SemTxve-
vebs „TviTnebobis akrZalvis“ formuliT amowmebs.30 aseT dros sasa-
marTlo ar amowmebs Tanazomierebis aspeqtebs da xelisuflebisgan 
iTxovs imis mtkicebas „rom garemoebebis safuZvelze diferencireba 
emsaxureboda gonivrul mizans“. Sesabamisad aseTi SemTxvevebis Semow-
mebis standarti hgavs saqarTvelos sasamarTlos mier damkvidrebul 
„racionaluri diferenciaciis tests“. Tumca germaniis sasamarTlo 
praqtikaSi mxolod garemoebebis safuZvelze, diferenciaciis Sem-
TxvevebSi sasamarTlo Tanazomierebis kriteriumebs ar iyenebs.31 
Tanazomierebis Semowmebis kriteriumebs sasamarTlo gamoiyenebs Tu 

28	 „aSkaraa, rom sadavo regulireba adgens erTnair uflebriv reJims monacemTa bazaSi 
registraciis msurveli TiToeuli pirisaTvis. sadavo norma mimarTulia ara pirTa 
mimarT gansxvavebuli uflebebis dadgenis, aramed monacemTa bazaSi registraciis 
msurveli TiToeuli piris mimarT erTnairi moTxovnebis dawesebisken. aRniSnulidan 
gamomdinare, sadavo norma saxelmwifo sakuTrebaSi unebarTvod mcxovreb pirebs, 
sxva pirebTan SedarebiT, ar udgens gansxvavebul uflebriv reJims. Sesabamisad, am 
TvalsazrisiT, saqarTvelos konstituciis me-14 muxliT daculi uflebis SezRudva 
ar xdeba. „sakonstitucio sasamarTlos gadawyvetileba 2/3/663 saqmeze „saqarTvelos 
moqalaqe Tamar TandaSvili saqarTvelos mTavrobis winaaRmdeg“, 2018 wlis 11 maisi.

29	 SeadareT „konstituciis aRniSnuli muxlis mizania adamianTa Tanasworobis dacva 
da ara imis uzrunvelyofa, rom subieqtis mimarT neitraluri kanoni erTnair 
kvalifikaciasa da samarTlebriv Sedegebs ukavSirebdes msgavs qmedebebs (an 
gansxvavebul Sedegebs gansxvavebul qmedebebs). Sesabamisad, is faqti, rom TiToeuli 
moqalaqis mier ama Tu im qmedebas/samarTaldarRvevas gansxvavebuli sanqcia mohyveba, 
TavisTavad ar gamodgeba saqarTvelos konstituciis me-14 muxlis SezRudvis/
darRvevis dasasabuTeblad. sadavo normis konstituciis me-14 muxlTan mimarTebis 
warmosaCenad, mosarCele valdebulia, daasabuTos, rom am normis safuZvelze 
arsebiTad Tanaswori pirebi arian Cayenebuli sxvadasxva mdgomareobaSi da ara is, 
rom sadavo norma msgavsi qmedebebisaTvis gansxvavebul sanqcias adgens im pirobebSi, 
rodesac sadavo wesidan momdinare mopyroba erTnairia yvelasaTvis“.

30	 SeadareT BVerfGE 18, 121; Fiskusprivileg. 

31	 SeadareT BVerfGE 116, 135; Gleichheit im Vergaberecht.
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garemoebebis safuZvelze diferencirebul mopyrobas piris mier sxva 
adamianis uflebiT sargeblobaze araxelsayreli zegavlena aqvs, an 
Tu diferenciacia maRali „intensivobis“ aris.32

3.2 Tanasworobis Semowmebisas „TviTnebobis akrZalvis“ 
formulis gamoyenebis sagamonakliso SemTxvevebi

rogorc aRiniSna federaciuli sakonstitucio sasamarTlo „TviT-
nebobis akrZalvis“ formulis (testis) safuZvelze, rogorc wesi 
amowmebs SemTxvevebs sadac diferencirebis safuZveli garemoebebia 
da ar xdeba pirebis jgufebis diferencireba. Tumca germaniis fede-
raciuli sakonstitucio sasamarTlos praqtikaSi gvxvdeba SemTxvevebi, 
sadac araTanabari mopyroba exeba pirebis jgufebs an mas zegavlena 
aqvs adamianis uflebebiT sargeblobaze da aseTi SemTxvevebis Se-
mowmebisas federaciuli sakonstitucio sasamarTlo „TviTnebobis 
akrZalvis“ formulas (tests) iyenebs, ise rom Tanazomierebis Se-
mowmebaSi ar Sedis. 

es gamonaklisebi aris SemTxvevebi, rodesac kanonmdebeli samarT-
lebriv Sedegs konkretul niSans saerTod ar ukavSirebs, aramed 
gansxvavebuli mopyrobis safuZveli „SemTxveviTobaa“. magaliTad 
rodesac garkveuli samarTlebrivi Sedegebi pirobiTad gansazR-
vrul „SemTxveviTobas“ – sajaro Sesyidvis davalebebisas SemTxveviT 
gansazRvrul Tanxas – ukavSirdeba. aseTi SemTxvevebi SeiZleba aseve 
ukavSirdebodes samarTlis gamoyenebis mZime Secdomebs, rogoric 
aris magaliTad calsaxad gamosayenebeli normis ar gaTvaliswineba, 
an normis uxeSad araswori ganmarteba.33 aseT SemTxvevas ganekuTvneba 
rodesac gadawyvetilebis dasabuTeba gadauWrel winaaRmdegobas Sei-
cavs, an rodesac sasamarTlo normis calsaxa teqstidan dasabuTebis 
gareSe gadauxvevs.34 

32	 „TviTnebobis akrZalvis“ formulis farglebSi Tanasworobis Semowmebis kontrolis 
intensivobis xarisxze detalurad SeadareT qveviT Tanasworobis gamarTlebis 
Semowmebis masStabebis gansazRvrisTvis centraluri kriteriumebis Sesaxeb msjeloba.

33	 BVerfGE 87, 273 – Einkommensanrechnung.
34	 BVerfGE 71, 122 – Prozesskostenhilfe im Verwaltungsprozess. „am SemTxvevaSi ar arsebobda 

normis sityvasityviTi mniSvnelobidan gadaxvevis safuZveli. am mdgomareobidan 
gamomdinare, uzenaesi administraciuli sasamarTlos gadawyvetileba, romelsac ar 
axlda gonivruli dasabuTeba, ZiriTadi kanonSi gabatonebuli ideebis saqmismcodne 
Sefasebis perspeqtividan ar aris gasagebi da amitom obieqturad TviTneburia. ise, rom 
mniSvneloba ar aqvs subieqtur garemoebebs an sasamarTlos brals, aseTi gadawyvetileba 
arRvevs me-3 muxlis pirvel punqts“.
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Tanasworobis zogadi uflebis Semowmebisas germaniis federaciuli 
sakonstitucio sasamarTlo ar xelmZRvanelobs mxolod „TviTnebobis 
akrZalvis“ formuliT da mis praqtikaSi Tanmimdevrulad, erTmaneTis 
paralelurad gamoiyeneba e.w. „TviTnebobis akrZalvis“ formula da 
e.w. „axali“ formula, romelic sasamarTlos pirvelma senatma 1980 
wels SeimuSava.35 

3.3 Tanasworobis Semowmeba  
e.w. „axali“ formuliT

germaniis federaciuli sakonstitucio sasamarTlos mier 1980 wlis 
precedentul gadawyvetilebaSi36 ganviTarebuli Tanasworobis zogadi 
uflebis Semowmebis e.w „axali“ formula gulisxmobs, rom „kanonmde-
bels mxolod maSin SeuZlia normis adresatebis erT jgufs moepyras 
normis adresatebis meore jgufTan SedarebiT gansxvavebulad, Tu am 
or jgufs Soris arsebobs iseTi saxis da moculobis gansxvavebebi, 
romlebmac SeiZleba gaamarTlos gansxvavebuli mopyroba.“37

e.w. „axali“ formulis ganmartebidan gamomdinare, sasamarTlo, 
„TviTnebobis akrZalvis“ formulisgan gansxvavebiT, aqcents pirTa 
jgufebze akeTebs. Sesabamisad Tu „TviTnebobis akrZalvis“ formula 
moicavda araTanabar mopyrobas rogorc pirebis ise garemoebebis 
mixedviT, axali formula gamoiyeneba mxolod pirebis jgufebis 
mimarT araTanabari mopyrobis SemowmebisTvis. 

sasamarTlos mier Tanasworobis SemowmebisTvis ganviTarebuli e.w. 
„axali“ formulis meore nawilSi saubaria adresatebis jgufebs Soris 
arsebuli gansxvavebebis saxesa da moculobaze. amiT e.w. „axali“ for-
mula Tvisobrivad gansxvavdeba „TviTnebobis akrZalvis“ formulisgan. 
kerZod is ar Semoifargleba mxolod adresatebis jgufebis SedarebiT 
da gansxvavebuli mopyrobis analiziT, aramed am gansxvavebebs afar-
debs ganxorcielebul gansxvavebul mopyrobas. SeiZleba iTqvas, rom 
e.w. „axali formula“ erTmaneTTan Sewonis adresatebis jgufebs Soris 
arsebul gansxvavebebsa da maT mimarT ganxorcielebul gansxvavebul 
mopyrobas da am saxiT TviTnebobis Semowmebis formulas ganavrcobs 
Tanazomierebis moTxovnebis SemowmebiT.

35	 sasamarTlom formula pirvelad ganaviTara gadawyvetilebaSi BVerfGE 55, 72 – 
Präklusion I.

36	 BVerfGE 55, 72 – Präklusion I.
37	 BVerfGE 55, 72 – Präklusion I.
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3.4 kanonis winaSe Tanasworobis uflebis Semowmebis zogadi 
sqema da federaciuli sakonstitucio sasamarTlos mier 

ganviTarebuli Semowmebis „formulebi“

kanonis winaSe Tanasworobis uflebis Semowmebis zogadi sqema 
gansxvavdeba Tavisuflebis uflebebis Semowmebis zogadi sqemisgan. 
germaniis federaciuli sakonstitucio sasamarTlos praqtikiT damk-
vidrebuli Tavisuflebis uflebis Semowmebis zogadi sqema Sedgeba 
sami ZiriTadi elementisgan: 

a. uflebiT daculi sfero;
b. dacul sferoSi Careva;
g. Carevis gamarTleba. 
Tanasworobis uflebis Semowmebis zogadi sqema Sedgeba ori Zi-

riTadi elementisgan: 
a. aris Tu ara saxeze araTanabari mopyroba? (Tanasworobis dar

Rveva);
b. arsebobs Tu ara araTanabari mopyrobis konstituciur-samarT-

lebrivi gamarTleba (darRvevis gamarTleba);

a. aris Tu ara saxeze araTanabari mopyroba?

Tanazomierebis Semowmebis pirvel safexurze sasamarTlo adgens 
Tu vis exeba araTanabari mopyroba. saxezea Tu ara Sedarebadi/msgavsi 
pirebis jgufebis an garemoebebis safuZvelze gansxvavebuli mopyroba. 

Tanasworobis uflebis Semowmebis es etapi gansakuTrebiT mniSvne-
lovania, radgan imas Tu vis mimarT (Sesadarebeli jgufebi) da ra 
niSniT (Sesadarebeli niSani) ganisazRvreba araTanabari mopyroba, 
gadamwyveti mniSvneloba aqvs sasamarTlos mier ganviTarebuli „for-
mulebis“ da Semowmebis Sesabamisi masStabebis gamoyenebis sakiTxis 
gansazRvrisTvis.

b. araTanabari mopyrobis konstituciur samarTlebrivi gamarTleba:  
„TviTnebobis akrZalvis formuliT“ da e.w. axali formuliT 

araTanabari mopyrobis Semowmeba

Tu Tanasworobis Semowmebis pirvel etapze sasamarTlo miiCnevs, 
rom saxezea garemoebebis safuZvelze araTanabari mopyroba, aseTi 
SemTxveva Semowmdeba e.w. „TviTnebobis akrZalvis“ formuliT (testiT). 
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sasamarTlo Seamowmebs xelisuflebas hqonda Tu ara araTanabari 
mopyrobis gamarTlebisTvis sakmarisi racionaluri safuZveli. aseT 
SemTxvevaSi, rogorc wesi ar moxdeba interesebis Sewonva Tanazo-
mierebis safuZvelze.38 am mxriv TviTnebobis formula saqarTvelos 
sakonstitucio sasamarTlos mier gamoyenebul racionaluri diferen-
ciaciis tests mogvagonebs, im gansxvavebiT, rom racionaluri dife-
renciaciis testiT araTanabari mopyrobis Semowmebisas saqarTveloSi 
garemoebebis safuZvelze diferenciaciis nacvlad pirebis mimarT 
diferenciacia (maT Soris arapirdapiri diskriminaciis SemTxvevebi) 
da nagulisxmebad diferenciaciis dabali xarisxi gvxvdeba. Tumca 
germaniaSic, rogorc zeviT aRiniSna sasamarTlo praqtikaSi Tanaswo-
robis Semowmebis formulebis gamoyeneba gansaxilveli SemTxvevis 
Taviseburebebidan da saqmis specifikidan gamomdinare bevr gansxva-
vebul garemoebazea damokidebuli da rogorc wesi individualurad 
ganisazRvreba. amitom „TviTnebobis akrZalvis“ formulis gamoye-
nebis SemTxvevaSi sasamarTlom SeiZleba nagulisxmebad gamoiyenos 
Tanazomierebis Semowmebis elementebic da realurad erTmaneTTan 
Sewonos regulirebis mizani da diferencirebis Sedegad pirisTvis 
warmoSobili araxelsayreli zegavlenis moculoba, gansakuTrebiT 
Tu garemoebebis safuZvelze diferencireba piris mier ZiriTadi 
uflebiT sargeblobaze araxelsayrel zegavlenas axdens.39 

federaciuli sakonstitucio sasamarTlo araTanabari mopyrobis 
Semowmebisas e.w. „axali formulis“ farglebSi iyenebs Tanazomiere-
bis princips. e.w. „axal“ formulas sasamarTlo iyenebs SemTxvevebSi, 
rodesac araTanabari mopyroba exeba:

a. pirebs; 
b. Tu garemoebebis safuZvelze araTanabari mopyroba iribad iwvevs 

pirebis mimarT araTanabar mopyrobas;
g. Tu araTanabari mopyroba araxelsayrel zegavlenas axdens piris 

mier ZiriTadi uflebebiT daculi Tavisuflebis gamoyenebaze;
d. Tu araTanabari mopyrobisas niSani, romelsac efuZneba dife-

rencireba axlos dgas me-3 muxlis me-3 punqtis pirveli winadadebiT 
gansazRvrul diskriminaciis akrZalul niSnebTan.

38	 vrclad „TviTnebobis akrZalvis“ formulis farglebSi Tanasworobis Semowmebis kon-
trolis intensivobis xarisxze detalurad SeadareT qveviT Tanasworobis gamarTlebis 
Semowmebis masStabebis gansazRvrisTvis centraluri kriteriumebis Sesaxeb msjeloba.

39	 SeadareT BVerfGE 134,1 – Studiengebühren Bremen.
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mocemul SemTxvevebSi sasamarTlo Sewonis araTanabari mopyrobis 
moculobas Sesadarebel jgufebs Soris arsebuli gansxvavebebis/
msgavsebebis moculobasTan. 

aseT SemTxvevaSi sasamarTlo araTanabari mopyrobis gamarTlebis 
SemowmebisTvis gamoiyenebs Tanazomierebis princips da araTanabari 
mopyrobis gamarTlebis Semowmebisas ki kontrolis intensivoba iqneba 
sxvadasxva simkacris.

e.w. „axali“ formulis safuZvelze araTanabari mopyrobis Semow-
mebisas sasamarTlo amowmebs:

a. rom diferencirebis dasaSvebi mizani miRweul iqnas diferen-
cirebis dasaSvebi kriteriumebis safuZvelze;

b. diferencirebis mizansa da diferencirebis kriteriumebs Soris 
arsebobdes Sesabamisi mimarTeba, eseigi mizani unda iyos diferen-
cirebis kriteriumis realizebisTvis gamosadegi, aucilebeli da 
Sesabamisi.40 kerZod sasamarTlo imsjelebs:

a. gansxvavebuli mopyroba aris Tu ara gamosadegi, kanonmdeblis 
mier dasaxuli miznis misaRwevad. 

b. gansxvavebuli mopyroba aris Tu ara aucilebeli – ar unda ar-
sebobdes ufro naklebad SemzRudavi diferencireba. 

g. aris Tu ara daculi Tanazomiereba viwro gagebiT: araTanabari 
mopyrobiT gamowveuli tvirTi „ar unda iyos imaze meti, vidre amas 
amarTlebs mizani, romlis gamoc xdeba gansxvavebuli mopyroba.“41 
dasaxuli mizani araTanabar mopyrobas unda amarTlebdes mTeli misi 
moculobiT.“42 „araTanabari mopyroba da misi gamamarTlebeli mizani 
erTmaneTTan saTanado mimarTebaSi unda iyvnen“.

3.5 Tanasworobis uflebis Semowmebisas  
Tanazomierebis principis gamoyenebis Taviseburebebi

araTanabari mopyrobisas Tanazomierebis Semowmeba mniSvnelovnad 
gansxvavdeba Tavisuflebis uflebis SezRudvis Tanazomierebis Semow-
mebisgan. kerZod, Tanasworobis uflebis SezRudvisas Tanazomierebis 

40	 SeadareT Obendahl, Der allgemeine Gleichheitssatz: Willkürverbot und neue Formel als Prüfungs-
masstäbe, JA 2000, 170. aseve BVerdGE 88, 87. 

41	 BVerfGE 85, 238.

42	 BVerfGE 82, 126 – Kündigungsfristen für Arbeiter; msgavsad BVerfGE 85, 238.
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Semowmebis mizani aris gazomos Tavisuflebis SezRudvis tvirTi iyo 
Tu ara sajaro mizniT miRebuli sikeTis Tanazomieri. araTanabari 
mopyrobisas izomeba Sesadarebeli jgufebis mimarT araTanabari 
mopyrobis moculoba. rogorc aRiniSna, araTanabari mopyrobisas 
diferencirebis mizezi „unda iyos iseTi saxis da iseTi mniSvnelobis, 
rom man gaamarTlos araTanabari mopyroba.“43 

samarTlebriv literaturaSi xSiria kritika Tanasworobis Semow-
mebisas Tanazomierebis gamoyenebis praqtikis mimarT.44 es kritika 
efuZneba mosazrebas, rom Tanazomierebis ufleba „samarTlianobis 
masStabs“ efuZneba da ar emsaxureba raime „gare mizans“, amitom Seu-
Zlebelia misi Semowmeba Tanazomierebis principis safuZvelze. 

kritikis sagani aseve aris garemoeba, rom Tanasworobis ufleba 
(me-3 muxlis pirveli punqti) da Tavisuflebis uflebebi struqtu-
rulad gansxvavebuli uflebebia. pirvel SemTxvevaSi urTierToba 
sam ganzomilebiania da moicavs pirebis jgufebis urTierTmimar-
Tebas erTmaneTTan, eseigi moqalaqis mimarTebas moqalaqis mimarT 
da amave dros maT mimarTebas saxelmwifosTan. es urTierToba ar 
jdeba srulad miznis da saSualebis urTierTmimarTebis sqemaSi, 
rac damaxasiaTebelia Tanazomierebis principisTvis.45 xolo Tana-
zomierebis principi, rogorc „gadametebis akrZalva“, morgebulia 
Tavisuflebis uflebebis urTierTobis struqturaze, rac gulisx-
mobs or ganzomilebian urTierTobas moqalaqesa da saxelmwifos 
Soris, sadac „gadametebis akrZalvis“ mizania moqalaqis tvirTis da 
sajaro interesebis realizebis dabalanseba.46

43	 BVerfGE 78, 232 – Landwirtschaftliche Altershilfe; aseve BVerfGE 87, 234 – inkommensanrechnung; 
aseve BVerfGE 92, 26 – Zweitregister.

44	 SeadareT Georg Müller, VVDStRL 47 (1989), gv. 37; Kirchhof, in: Isensee/Kirchhof, § 124 Rn. 
161ff.; Jörn Ipsen, Rdnr. 754. aseve Lerche, Übermaß und VerfR, 1961, gv.29.

45	 SeadareT iqve.

46	 BVerfGE 100, 59 – Rentenüberleitung II; aseve Brüning, JZ 2001, 669. aseve SeadareT Michael, 
JuS 2001, 148, romelic TviTnebobis kontrols mxolod gamosadegobiT SemosazRvrul 
Tanazomierebis Semowmebad miiCnevs.
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3.6 centraluri sakiTxebi, romlebic
Tanasworobis zogadi uflebis Semowmebisas sasamarTlos 

kontrolis intensivobas gansazRvravs

rogorc zeviT aRiniSna kanonis winaSe Tanasworobis Semowmebisas 
germaniis federaciuli sakonstitucio sasamarTlo iyenebs Tanaswo-
robis Semowmebis or gansxvavebul „formulas“, esenia:

a. e.w. „TviTnebobis akrZalvis“ formula, romelic 1951 wels Sei-
muSava germaniis federaciulma sakonstitucio sasamarTlom.47 

b. e.w. „axali“ formula, romelic sasamarTlos pirvelma senatma 
1980 wels SeimuSava.48 

federaciuli sakonstitucio sasamarTlo Tanasworobis uflebis 
Sesaxeb miRebul axal gadawyvetilebebSi erTmaneTisgan naklebad 
mijnavs Tanasworobis Semowmebis am or formulas da ufro ixreba 
midgomisken, romlis mixedviTac sasamarTlo Tanasworobis Semowmebis 
e.w. „TviTnebobis akrZalvis“ da „axali“ formulebis gancalkevebulad 
gamoyenebis nacvlad, maT Semowmebis erTian sqemaSi aerTianebs, rac 
SemTxvevis garemoebebis da regulirebis sagnis mixedviT sabolood 
Semowmebis gansxvavebul intensivobas ganapirobebs.49 amitom qveviT 
moyvanil msjelobaSi Semowmebis formulebs izolirebulad ar gan-
vixilavT, aramed aqcents sasamarTlos praqtikaSi gamokveTil im 
kriteriumebsa da masStabebze gavakeTebT, romlebic gansazRvravs 
Tanasworobis Semowmebisas kontrolis intensivobis xarisxs.

aseTi centraluri sakiTxebi, romlebic ganapirobebs Tanasworobis 
Semowmebisas kontrolis xarisxis intensivobas, aris:

a. vis mimarT aqvs araTanabar mopyrobas adgili, is exeba pirebs 
Tu garemoebebs;

b. araTanabari mopyroba axdens Tu ara araxelsayrel zegavlenas 
ZiriTadi uflebebiT dacul Tavisuflebaze;

g. araTanabari mopyrobis safuZveli uaxlovdeba Tu ara me-3 mu-
xlis me-3 punqtiT diskriminaciis „akrZalul niSnebs“.

47	 BVerfGE 1,14 – Südweststaat aseve BVerfGE 129, 49 – Mediziner BAföG; aseve BVerfGE 138, 136 
– Erbschaftssteuer.

48	 BVerfGe 55, 72 – Präklusion I.

49	 SeadareT BVerfGE 88, 87 – Transsexuelle II.
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a. araTanabari mopyroba garemoebebis da  
pirebis jgufebis mimarT

germaniis federaciuli sakonstitucio sasamarTlo erTmane-
Tisgan ganasxvavebs araTanabar mopyrobas pirebis jgufebis da 
garemoebebis mimarT. imis mixedviT saxezea araTanabari mopyroba 
garemoebebis Tu pirebis mimarT sasamarTlo iyenebs Tanasworobis 
Semowmebis gansxvavebul formulebs da Semowmebis intensivobac 
gansxvavebulia.

a.a araTanabari mopyroba garemoebebis safuZvelze

Tu saxezea garemoebebis mixedviT araTanabari mopyroba, sasamarT-
lo iyenebs SedarebiT msubuq Semowmebis standarts da aseT SemTx-
vevebs amowmebs e.w. „TviTnebobis akrZalvis“ formulis safuZvelze. 
sasamarTlos mier ganviTarebuli kriteriumebis mixedviT adgili 
aqvs garmoebebis mixedviT araTanabar mopyrobas Tu 

i.	 regulireba exeba ara gansxvavebul pirebs, aramed erT pirs 
gansxvavebul garemoebebSi.50 

ii.	 Tu pirs, romelsac exeba araTanabari mopyroba, sakuTari qcevis 
cvlilebis safuZvelze SeuZlia regulirebaze morgeba, regu-
lirebaze morgebis gziT ki samarTlebrivi Sedegebis cvlile-
baze zegavlena. mokled rom CamovayaliboT, Tu pirs sakuTari 
qcevis cvlilebiT SeuZlia araTanabari mopyrobis negatiuri 
zegavlenis ganeitraleba.51

sasamarTlo misi saqmianobis adreul etapze kanonis winaSe Ta-
nasworobis zogadi uflebis Semowmebis intensivobis gansazRvrisTvis 
mniSvnelovan kriteriumad miiCnevda diferencirebuli mopyrobis 
kategorizacias garemoebebis da pirebis safuZvelze. uaxles praq-
tikaSi, sasamarTlo garemoebebis safuZvelze araTanabari mopyro-
bis Semowmebisas ufro metad xazs usvams garemoebas, Tu ramdenad 
SeuZlia pirs sakuTari qcevis safuZvelze araTanabari mopyrobis 
araxelsayreli Sedegze zegavlenis moxdena;52 Tumca es ar niSnavs, 

50	 SeadareT BVerfGE 55, 72 – Präklusion I.

51	 SeadareT iqve, BVerfGE 138, 136 – Erbschaftssteuer.

52	 SeadareT BVerfGE 138, 136 – Erbschaftssteuer. aseve BVerfGE 88, 87 – Transsexuelle II.
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rom sasamarTlo araTanabari mopyrobis SemTxvevebis aseT katego-
rizacias aRar mimarTavs.53

magaliTad germaniis federaciulma sakonstitucio sasamarTlom 
1980 wlis 7 oqtombers miiRo precedentuli gadawyvetileba, saq-
meze, sadac mosarCele miiCnevda, rom samoqalaqo saproceso wesrigis 
(kodeqsis) 528-e muxlis me-3 punqti arRvevda germaniis ZiriTadi 
kanoniT (konstituciiT) dacul kanonis winaSe zogadi Tanasworobis 
uflebas (me-3 muxlis pirveli punqti) sasamarTlom erTmaneTisgan 
gamijna pirebis jgufebis da garemoebebis safuZvelze diferenci-
rebis SemTxvevebi. 

germaniis saproceso wesrigis (kanonis) 528 muxlis me-3 punqti 
adgenda:

„3. procesualuri Tavdasxmis an Tavdacvis saSualebebi, romle-
bic pirvel instanciaSi ar iqna daSvebuli, zemdgom instanciaSic 
gamoricxulia“. 

mosarCele miiCnevda, rom gasaCivrebuli debuleba arRvevda 
kanonis winaSe Tanasworobis zogad uflebas germaniis konstitu-
ciis me-3 muxlis pirvel punqts, radgan erT SemTxvevaSi, kerZod 
ki pirvel instanciaSi davisas, mas Tavdasxmis/Tavdacvis saSuale-
bebis (mtkicebulebebi, pretenziebi) wardgenis dawesebuli vadis 
gaSvebis gamo erTmeoda maTi wardgenis ufleba, xolo zemdgom 
instanciaSi, ki es ufleba mas erTmeoda ara vadis gaSvebis gamo, 
aramed pirveli instanciis sasamarTlos mier Tavdacvis/Tavdasxmis 
saSualebebis dauSveblad cnobis gamo. mis SemTxvevaSi zemdgomma 
sasamarTlom ar daakmayofila saCivari da miuTiTa, rom mis sa-
CivarSi moyvanili iyo igive Tavdacvis/Tavdasxmis saSualebebi, 
romlebic pirveli instanciis sasamarTlom marTebulad dauS-
veblad scno da 528-e muxlis me-3 punqtis safuZvelze zemdgom 
instanciaSic gamoricxuli iyo maTi gamoyeneba. Sesabamisad, mo-
sarCele miiCnevda, rom erTi da igive faqtobriv garemoebebs ori 
gansxvavebuli Sedegi hqonda, am gansxvavebisTvis ki ar arsebobda 
saTanado gamamarTlebeli safuZveli. mocemul saqmeze miRebul 
gadawyvetilebaSi sasamarTlom daadgina: „...saxezea erTi piris qce-
vis mimarT gansxvavebul regulirebis konteqstSi gansxvavebuli 
mopyroba. erT, vadagaSvebuli saproceso mxaris mier gamoyenebul, 

53	 SeadareT BVerfGE 116, 135 – Gleichheit im Vergaberecht.
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Tavdasxmis/Tavdacvis saSualebebs, imis mixedviT Tu ra dros iqna 
isini gamoyenebuli/wardgenili, gansxvavebuli bedi ewevaT zemdgom 
instanciaSi. swored imitom, rom saqme erTi da igive piris gansxva-
vebul qcevas exeba, arsebobs misTvis SesaZlebloba, Tavi aaridos 
gamoricxvis Sedegs droulad Sesabamisi saSualebebis gamoyenebis 
gziT... „kanonmdebeli ar moqmedebs TviTneburad, Tu is sxvadasxva 
gadawyvetis (SesaZleblobas) Soris yvelaze mizanSewonil, yvelaze 
gonivrul an yvelaze samarTlian gadawyvetas ar arCevs. metic, 
kanonmdebeli moqmedebs TviTneburad mxolod maSin, Tu sakanonm-
deblo debulebis (miRebisTvis) ar arsebobs SemTxvevis (logikis) 
Sesabamisi arcerTi (argumenti) safuZveli; amasTan sakmarisia 
TviTneboba obieqturi gagebiT, eseigi regulirebis realuri da 
erTmniSvnelovani/calsaxa Seusabamoba mis mier mosawesrigebel 
sakanonmdeblo saganTan mimarTebiT. es kriteriumebi aseve, da pir-
vel rigSi, vrceldeba garemoebebis regulirebisas kanonmdeblobis 
farglebSi diferencirebis Sefasebaze. aseT dros kanonmdeblis 
diskrecia sruldeba, Tu mowesrigebuli garemoebebis araTanabari 
mopyroba aRar aris samarTlianobis mosazrebebze orientirebul 
SexedulebasTan Sesabamisi, Tu eseigi kanonmdeblobiT gansazR-
vruli diferencirebisTvis ar arsebobs gonivruli safuZveli. 
federaciuli sakonstitucio sasamarTlos mudmivi praqtikis 
mixedviT, kanonmdeblobis regulirebis aseTi TviTneboba saxezea 
Tu saqmesTan Seusabamoba TvalsaCinoa (evident).“54

„TviTnebobis akrZalvis“ formulis farglebSic sasamarTlos 
Semowmebis xarisxi SeiZleba meryeobdes msubuqidan, romelic kanon-
mdeblisgan diferencirebis racionaluri safuZvliT gamarTlebas 
moiTxovs, SedarebiT mkacr moTxovnebamde. 

54	 BVerfGE 55, 72 – Präklusion I.; amave sakiTxze aseve SeadareT BVerfGE 116, 135 – Gleichheit im 
Vergaberecht, SemTxveva, rodesac garemoebebTan dakavSirebulia araTanabari mopyroba, 
kerZod ki araTanabari mopyroba dakavSirebulia Sesyidvis finansur odenobasTan; 
aseve BVerfGE 83, 1 – Ausländerwahlrecht. 
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a.b. araTanabari mopyroba pirebis mimarT

sasamarTlo SedarebiT mkacrad amowmebs da Tanazomierebis krite-
riumebs iyenebs pirebis mixedviT diferencirebis iseT SemTxvevebSi, 
an garemoebebis mixedviT diferencirebis SemTxvevebSi, Tu es iribad 
pirebis diferencirebas iwvevs:

i.	 rodesac diferencireba araxelsayrel zegavlenas axdens Zi-
riTadi uflebebiT dacul Tavisuflebaze55 an 

ii.	 rodesac araTanabar mopyrobas kanonmdebeli ukavSirebs iseT 
„pirovnul niSnebs“, romlebic maTi bunebiT axlos dgas Ziri-
Tadi kanonis me-3 muxlis me-3 punqtis pirveli winadadebiT 
gansazRvrul diskriminaciis „akrZalul niSnebTan.“ 56

Sesabamisad, aseve iseT SemTxvevebSi Tu sasamarTlo daadgens, rom 
pirebis jgufebis mimarT diferencireba iwvevs araTanabar mopyro-

55	 SeadareT BVerfGE 134,1 – Studiengebühren Bremen. 

56	 SeadareT BVerfGE 124, 199 – Gleichbehandlung eingetragener Lebensgemeinschaft. SeadareT 
BVerfGE 133, 377 – Ehegattensplitting „amasTan arsebiTia, pirebis an garemoebebis mixed-
viT araTanabari mopyrobas, ra moculobiT SeiZleba hqondes araxelsayreli gavle-
na piris mier ZiriTadi uflebebiT daculi Tavisuflebebis gamoyenebaze“ „pirebis 
jgufebis mimarT araTanabari mopyrobis gamarTlebis mimarT moTxovnebi miT ufro 
mkacria, rac ufro metad uaxlovdeba diferencirebis gamomwvevi, pirovnebasTan mWi-
drod dakavSirebuli (personenbezogen) niSnebi ZiriTadi kanonis me-3 muxlis me-3 punq-
tiT gansazRvrul niSnebs, eseigi rac ufro didia safrTxe, rom am niSnebTan dakavSi-
rebuli araTanabar mopyrobas mohyveba umciresobis diskriminacia. aseT SemTxvevas 
ganekuTvneba seqsualuri orientaciis safuZvelze diferencireba.... „am masStabis 
mixedviT gasaCivrebuli debuleba, romlis safuZvelze adgili aqvs daqorwinebuli 
dazRveuli piris, da dazRveuli piris, romelic imyofeba registrirebul cxovrebis 
partniorobaSi, mimarT araTanabar mopyrobas, eqvemdebareba ufro mkacr Semowmebas, 
radgan araTanabari mopyroba exeba pirovnebasTan dakavSirebul (personenbezogen) 
niSans, rogoric aris seqsualuri orientacia. individis gadawyvetileba iqorwinos 
Tu icxovros registrirebul cxovrebis partniorobaSi aris mis seqsualur orien-
taciasTan uSualod dakavSirebuli“ aseve SeadareT BVerfGE 88, 87-Transsexuelle II. 
„1.Tanasworobis zogadi principi kanonmdeblisTvis adgens gansxvavebul sazRvars, 
regulirebis sagnisa da diferencirebis niSnebis mixedviT, romelic TviTnebobis 
akrZalvidan Tanazomierebis moTxovnebiT ufro mkacr boWvamde meryeobs. moTxovne-
bis gradacia konstituciis me-3 muxlis 1 punqtis sityvebiT da mniSvnelobiT da aseve 
am normis konstituciis sxva normebTan kavSiriT aris ganpirobebuli. radgan prin-
cipis, rom yvela adamiani kanonis winaSe Tanasworia, mizania pirvel rigSi pirebis mi-
marT gaumarTlebeli gansxvavebuli mopyrobis ar daSveba, pirebis jgufebis mimarT 
araTanabari mopyrobisas, kanonmdebls aqvs ufro mwiri diskrecia. Tanasworobis 
principis moTxovnebi miT ufro mkacria, rac ufro axlos aris pirTan dakavSirebu-
li (personenbezogene) niSnebi me-3 muxlis me-3 punqtiT gansazRvrul niSnebTan, radgan 
miT ufro didia safrTxe, rom maTTan dakavSirebuli araTanabari mopyrobis Sedegi 
iqneba umciresobis diskriminacia. kanonmdeblis regulirebis Tavisuflebis gansx-
vavebul moculobas Seesabameba konstituciur samarTlebrivi Semowmebis safexuro-
brivi kontrolis intensivobac. mosazrebebi, romlebic safuZvlad udevs am safexu-
robriv gradacias, mniSvnelovania aseve im sakiTxisTvis, ramxela Sefasebis preroga-
tiva aqvs kanonmdebels mis mier regulirebis amosavali situaciis Sefasebisas da mis 
mier miRebuli regulirebis SesaZlo Sedegebis Sefasebisas“.
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bas, an garemoebebis mixedviT araTanabari mopyroba, iribad iwvevs 
pirebis jgufebis mimarT araTanabar mopyrobas, sasamarTlo iyenebs 
e.w. „axali“ formulis elementebsac, Sesabamisad iyenebs ufro mkacr 
standarts, rac aseve moicavs Tanazomierebis moTxovnebis Semowmebas. 

sasamarTlo am SemTxvevaSic pirebis jgufebis mimarT araTanabari 
mopyrobis Semowmebisas gansazRvravs Tanazomierebis mimarT gansxva-
vebuli intensivobis moTxovnebs, romlebic meryeobs „mniSvnelovani 
safuZvlidan“, „gansakuTrebiT mniSvnelovani safuZvlis“ gavliT, 
„dauZleveli“ (besonders zwingender Grund) safuZvlis standartiT 
Semowmebamde. 

yvelaze zusti Semowmebis erTian sqemaSi TviTnebobis da axali 
formulis moTavseba iqneba. aseTi midgoma gulisxmobs, rom sasa-
marTlos Semowmebisas simkacris diapazoni SemTxvevis garemoebebis 
da mosawesrigebeli sagnis Taviseburebis Sesabamisad, TviTnebobis 
akrZalvis formulidan (msubuqi testi) Tanazomierebis SedarebiT 
mkacr moTxovnebamde meryeobs (saSualo simkacris testi).

zemoT CamoTvlili ZiriTadi faqtorebis garda sasamarTlos 
mier Tanasworobis uflebis Semowmebis intensivobaze zegavlenas 
aseve axdens sxva faqtorebic. magaliTad pirebis jgufebis mimarT 
araTanabari mopyrobisas Semowmebis intensivoba msubuqdeba, Tu piri 
saxelmwifo SeRavaTiT aRiWurveba uTanasworo mopyrobis Sedegad, 
aseT SemTxvevaSi sasamarTlos Semowmebis intensivoba SeiZleba iyos 
naklebad mkacri.57 magaliTad saqmeSi, romelic exeboda daqorwine-
buli da dauqorwinebeli pirebis mimarT diferenciacias, im kuTxiT, 
rom me-5 socialuri kodeqsis 27-e muxlis safuZvelze saxelmwifo 
janmrTelobis dazRvevis servisebSi xelovnuri ganayofierebis xar-
jebs mxolod daqorwinebuli wyvilebis SemTxvevaSi anazRaurebda, 
sasamarTlom ganmarta: „warmodgenili araTanabari mopyroba kanonis 
safuZvelze janmrTelobis dacvis dazRvevis sistemis farglebSi ar 
iqneboda gamarTlebuli, Tu me-5 socialuri kodeqsis 27-e muxlis a 
qvepunqtiT mowesrigebuli samedicino RonisZiebebis mizani iqnebo-
da amave kodeqsis me-11 muxlis pirveli punqtis, me-4 qvepunqtis da 
27-e muxlis pirveli abzacis gagebiT daavadebebis mkurnaloba. aseT 
SemTxvevaSi debuleba, Tu is aseT serviss mxolod daqorwinebul, ma-
gram ara dauqorwinebel pirebs daufinansebda, daarRvevda ZiriTadi 

57	 SeadareT BVerfGe 117, 316 – Künstliche Befruchtung für Verheiratete.
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kanonis me-3 muxlis pirvel punqts.“ 58 Tumca radgan am SemTxvevaSi 
sasamarTlom miiCnia, rom daqorwinebul wyvilebs kanonmdebeli dama-
tebiT samedicino serviss aniWebda, sasamarTlom gamoiyena Semowmebis 
SedarebiT msubuqi standarti. 

Sesabamisad sasamarTlos praqtikis mixedviT Tu pirs saxelmwi-
fosgan miniWebuli servisi erTmeva uTanasworo mopyrobis Sedegad, 
Semowmebis intensivoba mkacrdeba.59

b. araTanabari mopyroba axdens Tu ara araxelsayrel 
zegavlenas piris mier ZiriTadi uflebiT dacul  

Tavisuflebis uflebiT sargeblobaze

federaciulma sakonstitucio sasamarTlom garemoebebis mixedviT 
araTanabari mopyrobis SemTxvevad miiCnia bremenis federaluri miwis 
kanonis debulebebi, romlebic me-3 saswavlo semestridan swavlis 
safasuris gadaxdis valdebulebas bremenis federaluri mxaris gar-
da, yvela sxva federalur miwaze mcxovreb studentebs akisrebda, 
romlebic bremenis federalur miwaze ganlagebul universitetebSi 
swavlobdnen. sasamarTlom miiCnia, rom aRniSnuli regulireba axdenda 
garemoebebis safuZvelze (sxvadasxva federalur miwaze cxovreba) 
diferencirebas, rac arRvevda germaniis ZiriTadi kanonis me-12 mu-
xlis pirveli punqtiT gansazRvruli „saswavlo adgilis Tavisuflad 
arCevis uflebas“ me-3 muxlis pirvel punqtTan kavSirSi.60

aRniSnul saqmeSi germaniis federaciulma sakonstitucio sasa-
marTlom araTanabari mopyrobis SemowmebisTvis gamoiyena e.w. 
„TviTnebobis akrZalvis“ formula, rogorc Semowmebis standarti. 
sasamarTlom xazi gausva garemoebas, rom marTalia adgili hqonda 
garemoebebis mixedviT araTanabar mopyrobas, magram is araxelsayrel 
zegavlenas axdenda ZiriTadi kanonis me-12 muxlis pirveli punqtiT 
dacul „saswavlo adgilis Tavisuflad arCevis“ uflebaze. sasa-
marTlom ganmarta: „kanonmdeblis mimarT ufro mkacri moTxovnebi 
gamomdinareobs sxva garemoebebTan erTad ZiriTadi uflebebidan, 
romlebsac exeba araTanabari mopyroba. am SemTxvevaSi gamarTlebis 
ufro mkacri standarti gamomdinareobs ZiriTadi kanonis me-12 muxlis 

58	 BVerfGe 117, 316 Künstliche Befruchtung für Verheiratete.

59	 SeadareT BVerfGE 124, 199 – Gleichbehandlung eingetragener Lebensgemeinschaft.

60	 BVerfGe 134,1 – Studiengebühren Bremen.
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pirveli punqtidan, misi im nawilidan, romelic exeba universitetis 
xelmisawvdomobas.“61 

Sesabamisad sasamarTlom Semowmebisas ixelmZRvanela Semowmebis 
ufro mkacri standartiT. sasamarTlom Semowmebis safuZvlad aiRo 
„TviTnebobis akrZalvis formula“, magram radgan garemoebebis safuZ-
velze diferencireba piris mier ZiriTadi kanoniT daculi uflebiT 
sargeblobaze axdenda araxelsayrel zegavlenas, regulirebis mizansa da 
diferencirebas Soris nagulisxmebad „viwro kavSiris arseboba“ moiTxova 
da aseTi ver dainaxa. Sesabamisad „TviTnebobis akrZalvis formuliT“ 
Semowmebisas sasamarTlom gamoiyena Tanazomierebis elementebic. sasa-
marTlom Tanazomierebis moTxovnebiT gaamkacra „TviTnebobis akrZalvis“ 
formula (testi), radgan diferencirebis Sedegad saxeze iyo ZiriTadi 
uflebebiT piris mier sargeblobaze araxelsayreli zegavlena. SeiZleba 
iTqvas, rom sasamarTlom gamoiyena „saSualo simkacris“ testi.

g. araTanabari mopyrobis safuZveli axlos dgas Tu ara me-3 
muxlis me-3 punqtis pirveli winadadebiT gansazRvrul 

diskriminaciis „akrZalul niSnebTan“

germaniis federaciulma sakonstitucio sasamarTlom ganixila 
sakiTxi, saxelis cvlilebis da gansakuTrebul SemTxvevebSi sqesisadmi 
mikuTvnebis dadgenis Sesaxeb germaniis federaciis kanonis (Semdgom 
transseqsualebis Sesaxeb kanoni) pirveli muxlis pirveli punqtis 
me-3 qvepunqti arRvevda Tu ara ZiriTadi kanonis me-3 muxlis pirvel 
punqts, kerZod ki debuleba gamoricxavda 25 wlis miRwevamde Sesaba-
misi piris mier saxelis cvlilebis uflebas, Tu pirs sqesis xelaxla 
miniWebis operacia ar hqonda gakeTebuli. mosarCeleebi iyvnen ori 
qali, romlebic Tavs mamakacad miiCnevdnen da erTi kaci, romelic Tavs 
qalad miiCnevda. mosarCeleebi iyvnen 22-24 wlamde asakis germaniis 
moqalaqeebi, romlebsac surdaT saxelis cvlileba da ar hqondaT 
gakeTebuli sqesis xelaxla miniWebis operacia. administraciulma 
sasamarTlom konstituciuri wardginebiT mimarTa federaciul 
sakonstitucio sasamarTlos, rom daedgina transseqsualebis kano-
nis pirveli muxlis pirveli punqtis me-3 qvepunqti Seesabameboda 
Tu ara ZiriTadi kanonis me-3 muxlis pirvel punqts. federaciulma 

61	 iqve.
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sakonstitucio sasamarTlom daadgina, rom gansaxilveli debuleba 
arRvevda germaniis ZiriTadi kanonis me-3 muxlis pirvel punqts. 
sasamarTlom gadawyvetilebis dasabuTebaSi ganmarta me-3 muxlis 
pirveli punqtis Semowmebis standarti, kerZod:

„1. kanonis winaSe Tanasworobis principidan regulirebis sagnisa 
da diferencirebis niSnebis mixedviT kanonmdebels gansxvavebuli 
sazRvrebi aqvs dadgenili, rac TviTnebobis akrZalvidan Tanazomie-
rebis moTxovnebis mkacr dacvamde meryeobs. moTxovnebis safexurebi 
Seesabameba me-3 muxlis pirveli punqtis sityvebsa da azrs da aseve 
mis mimarTebas konstituciis sxva normebTan. 

radgan principi, rom kanonis winaSe yvela adamiani Tanasworia, 
pirvel rigSi miznad isaxavs pirovnebebis mimarT gaumarTlebeli 
gansxvavebulad mopyrobis Tavidan aridebas, kanonmdebeli pirovne-
bebis jgufebis araTanabari mopyrobisas, rogorc wesi ufro mkacr 
moTxovnebs eqvemdebareba. es moTxovnebi miT ufro mkacria, rac 
ufro axlos aris pirovnebasTan dakavSirebuli niSnebi me-3 muxlis 
me-3 punqtiT gansazRvrul niSnebTan da rac ufro didia Sesabamisad 
safrTxe, rom maTTan dakavSirebuli araTanabari mopyroba gamoiwvevs 
umciresobis diskriminacias. Tumca mkacri moTxovnebi ar Semoifar-
gleba SemTxvevebiT, rodesac saxezea pirovnebasTan dakavSirebuli 
diferencireba. es moTxovnebi aseve vrceldeba SemTxvevebze, ro-
desac garemoebebis safuZvelze araTanabari mopyroba iribad iwvevs 
pirovnebebis jgufebis mimarT araTanabar mopyrobas. Tu saxezea 
mxolod qcevasTan dakavSirebuli araTanabari mopyroba, kanonmde-
blis boWvis xarisxi damokidebulia imaze, Tu pirs, romelsac exeba 
regulireba, ramdenad SeuZlia sakuTari qceviT diferencirebis 
niSnebze zemoqmedeba. amas garda, kanonmdeblis sakanonmdeblo dis-
krecia miT ufro viwroa, rac ufro Zlieria pirebis an garemoebebis 
mimarT araTanabari mopyrobis araxelsayreli zegavlena piris mier 
ZiriTadi uflebebiT dacul Tavisuflebebze. 

kanonmdeblis sakanonmdeblo diskreciis gansxvavebul moculobas 
Seesabameba konstituciursamarTlebrivi Semowmebis safexurobrivi 
kontrolis intensivoba. Tu Semowmebis masStabi aris TviTnebobis 
akrZalva, ZiriTadi kanonis me-3 muxlis pirveli punqtis darReva 
dadgindeba, Tu TvalsaCinoa diferencirebis aragonivruloba. piri-
qiT federaciuli sakonstitucio sasamarTlo amowmebs im reguli-
rebebs, romlebic exeba pirebis jgufebs, an romelic araxelsayrel 
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zegavlenas axdens maT mier ZiriTadi uflebebiT sargeblobaze, 
individualurad, imis mixedviT mocemuli diferencirebis safuZ-
vlebi aris Tu ara im saxis da moculobis, rom amarTlebs araTanabar 
samarTlebriv Sedegebs.

mosazrebebi, romlebic safuZvlad udevs am safexurebriv grada-
cias, aseve mniSvnelovania im sakiTxisTvis, Tu kanonmdebels amosavali 
mdgomareobis gansjisas da mis mier miRebuli regulirebis SesaZlo 
Sedegebis gansjisas, Sefasebis ramxela prerogativa (diskrecia) aqvs. 
aseTi prognozebis SemowmebisTvisac moqmedebs sxvadasxva masStabebi, 
romlebic TvalsaCinoebis kontrolidan Sinaarsis mkacr kontrolam-
de meryeobs. aseT dros gansakuTrebiT gasaTvaliswinebelia Sesaba-
misi SemTxvevis Tavisebureba da mocemuli samarTlebrivi sikeTeebis 
mniSvneloba. amas garda, kanonmdeblis prognozis diskrecia aseve 
damokidebulia imaze, kanonmdebels gadawyvetilebis miRebis procesSi 
hqonda Tu ara sakmarisad sando Sefasebis gakeTebis SesaZlebloba.

2. am masStabebis safuZvelze gamarTlebulia transseqsualebis 
kanonis pirveli muxlis pirveli punqtis me-3 nomris mkacri Semowmeba. 
saxelis cvlilebisas asakobrivi zRvris dawesebis SemTxvevaSi saqme 
gvaqvs pirovnebasTan mWidrod dakavSirebuli niSniT diferencire-
basTan, romelic arsebiT zegavlenas axdens ZiriTadi kanonis me-2 
muxlis pirveli punqtiT dacul pirovnebis Tavisufali ganviTarebis 
uflebaze, romelic Tavis mxriv ZiriTadi kanonis pirveli muxlis 
pirvel punqtTan kavSirSi piradi cxovrebis viwro sferos icavs, 
kerZod ki intimur da seqsualur sferoebs da uzrunvelyofs indivi-
dis uflebas, principulad damoukideblad gansazRvros pirovnuli 
cxovrebis garemoebebs ra moculobiT da ra sazRvrebSi gaamJRavnebs. 
transseqsualebis kanonis mizani am samarTlebrivi sikeTeebis dac-
vaa... gansaxilveli debuleba Sesabamisi iqneboda me-3 muxlis pirvel 
punqtTan mxolod im SemTxvevaSi, Tu piris mier 25 wlis asakis miRwe-
vamde saxelis cvlilebis uflebis gamoricxvisTvis iarsebebda iseTi 
moculobis da saxis safuZvlebi, romlebic gaamarTlebda araTanabar 
mopyrobas. Tumca am SemTxvevaSi es ase ar aris.“ 62

Sesabamisad sasamarTlom seqsualuri orientaciis safuZvelze 
pirTa mimarT gansxvavebuli mopyroba e.w. „axali formulis“ safuZ-
velze ufro mkacri standartiT Seamowma. es ganpirobebuli iyo ori 

62	 BVerfGe 88, 87 – Transsexuelle II.
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ZiriTadi garemoebiT. erTi mxriv imiT rom diferenciaciis safuZ-
veli Tanasworobis specialuri uflebiT diskriminaciis akrZaluli 
niSnebis msgavsi iyo da amitom arsebobda umciresobis diskrimi-
naciis maRali riski, meore mxriv ki araTanabari mopyroba piris 
mier pirovnebis Tavisufali ganviTarebis uflebiT sargeblobaze 
axdenda araxelsayrel zegavlenas, uflebis im nawilSi, romelic 
viwro pirad sivrces exeboda, romelic sasamarTlos ganmartebiT 
adamianis RirsebasTan aris uSualod dakavSirebuli. amitom sasa-
marTlom SemTxveva SedarebiT mkacri standartiT Seamowma, sadac 
nagulisxmebad (ise rom gadawyvetilebis teqstSi Tanazomierebis 
terminologia ar gamoiyena) kanonmdeblis mizani da araTanabari 
mopyrobis Sedegad pirisTvis dakisrebuli tvirTi erTmaneTTan 
Sewona. sasamarTlom miiCnia, rom gasaCivrebuli debuleba kanonmde-
blis miznis, rac sqesis cvlilebis Sesaxeb gauazrebeli da naCqarevi 
gadawyvetilebebisgan axalgazrdebis dacva iyo, misaRwevad gamo-
sadegi saSualeba ar iyo da amave dros arsebobda miznis miRwevis 
naklebad mzRudavi SesaZlebloba.

Sesabamisad sasamarTlo Tanasworobis zogadi uflebis Semowmebis 
intensivobas gansazRvravs safexurebrivi testis safuZvelze, rac 
Sesabamisi garemoebebis da konteqstis mixedviT sasamarTlo kon-
trolis gansxvavebul intensivobas ganapirobebs. Tu saxezea araTa-
nabari mopyroba, romelic araxelsayrel zegavlenas piris mier sxva 
uflebiT sargeblobaze axdens da amave dros diferencirebis niSani 
axlos dgas Tanasworobis specialuri uflebiT akrZalul diskri-
minaciis niSnebTan, sasamarTlo iyenebs saSualo simkacris tests, 
rac nagulisxmebad moicavs Tanazomierebis kriteriumebis mixedviT 
araTanabari mopyrobis Semowmebas.

Sejamebis saxiT SeiZleba iTqvas, rom federaciuli sakonstitucio 
sasamarTlo Tanasworobis zogadi uflebis farglebSi araTanabari 
mopyrobis SemTxvevebis Semowmebisas xelmZRvanelobs safexurobrivi 
SemowmebiT.63 sasamarTlo Tanasworobis zogadi uflebis farglebSi 
diferencirebuli mopyrobis SemTxvevebs gansxvavebuli simkacriT 
amowmebs. sasamarTlos safexurebrivi testis farglebSi iyenebs 

63	 Tumca zogierT gadawyvetilebaSi sasamarTlo xazs usvams rom TviTnebobis akrZalvidan 
Tanazomierebis Semowmebamde diapazonis gamoyeneba ar efuZneba safexurebriv Semowme-
bas SeadareT BVerfGE 138, 136 – Erbschaftssteuer III a.
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rogorc „TviTnebobis akrZalvis“ formulas (tests) ise e.w. „axal 
formulas“. TviTnebobis formulis farglebSi rogorc wesi sasa-
marTlo ar iyenebs Tanazomierebis kriteriumebs da maT rogorc wesi 
e.w. axali formulis farglebSi gansxvavebuli standartiT iyenebs. 
sasamarTlos Semowmebis simkacre (intensivoba) damokidebulia Semdeg 
garemoebebze:

a. ramdenad SeuZlia pirs, romelsac exeba gasaCivrebuli norma, misi 
qcevis cvlilebiT an morgebiT diferencirebis safuZvelze misTvis 
warmoSobili araxelsayreli zegavlenis Tavidan arideba/Semsubuqeba;

b. araTanabari mopyroba axdens Tu ara araxelsayrel zegavle-
nas piris mier ZiriTadi kanoniT daculi Tavisuflebis uflebebiT 
sargeblobaze;

g. rac ufro izrdeba araTanabari mopyrobis araxelsayreli zega-
vlena piris mier ZiriTadi kanoniT daculi uflebebiT sargeblobaze, 
sasamarTlo miT ufro mkacr Semowmebis standartebs iyenebs da amave 
dros Semowmebisas iTvaliswinebs Tavisuflebis Sesabamisi uflebiT 
daculi samarTlebrivi sikeTis Semowmebis standartebsac;64

d. mniSvnelovani faqtoria diferencireba exeba Tu ara piris 
pirovnul niSans, romelic axlos aris Tanasworobis specialuri 
uflebiT diferencirebis akrZalul niSnebTan (me-3 muxlis me-3 pun-
qtis pirveli winadadeba); 

e. diferencireba exeba saxelmwifos mier pirisTvis damatebiTi 
servisis miniWebas Tu miniWebuli servisis warTmevas.

saqarTvelos sakonstitucio sasamarTlos midgomasTan Sedarebisas 
TvalSisacemia, rom germaniis federaciuli sakonstitucio sasa-
marTlo ganasxvavebs Tanasworobis zogad da specialur uflebebs. 
Tanasworobis zogadi uflebis Semowmebisas iyenebs safexurebriv 
Semowmebis standarts da SemTxvevebis Taviseburebis da regulire-
bis sagnis specifikis mixedviT araTanabari mopyrobis SemTxvevebs 
„TviTnebobis akrZalvis“ formulis da e.w. axali formulis (testiT) 
safuZvelze amowmebs. dogmaturad es formulebi erTmaneTisgan gansx-
vavdeba imiT, rom pirveli aris „racionaluri diferenciaciis testis“ 
msgavsi, sadac xelisuflebas araTanabari mopyrobis gamarTlebisTvis 
gonivruli safuZvlis dasaxeleba sWirdeba. es testi rogorc wesi 
garemoebebis safuZvelze diferenciaciis SemTxvevebis Semowmebisas 

64	 SeadareT BVerfGE 88, 87 – Transsexuelle II.
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gamoiyeneba da rogorc wesi Tanazomierebis Semowmeba ar xdeba. e.w. 
axali formulis (testis) safuZvelze ki sasamarTlo pirTa mimarT 
araTanabari mopyrobis SemTxvevebs amowmebs, an iseT SemTxvevebs sa-
dac garemoebebis safuZvelze diferencireba iribad pirTa mimarT 
diferencirebas iwvevs. am testis farglebSi sasamarTlos Semowmebis 
simkacre damokidebulia zeviT aRweril kriteriumebze da msubuq da 
saSualo simkacris Semowmebas gulisxmobs. 

3.6 ZiriTadi kanonis me-3 muxlis me-3 punqtis pirveli 
winadadebiT gansazRvruli diskriminaciis akrZaluli niSnebis 

safuZvelze araTanabari mopyrobis Semowmeba

germaniis ZiriTadi kanonis (konstituciis) me-3 muxlis me-3 pun-
qtis pirveli winadadeba gansazRvravs: „dauSvebelia piris sqesis, 
warmomavlobis, rasis, enis, warmoSobis adgilis da samSoblos, misi 
rwmenis, misi religiuri an politikuri Sexedulebebis safuZvelze 
diskriminacia an misTvis upiratesobis miniWeba“.

germaniis federaciuli sakonstitucio sasamarTlos ganmartebiT 
ZiriTadi kanonis me-3 muxlis me-3 punqtis pirveli winadadeba krZalavs 
masSi CamoTvlil niSnebTan „sqesi, warmomavloba, rasa, ena, warmoSobis 
adgili da samSoblo, rwmena, religiuri an politikuri Sexeduleba“ 
samarTlebrivi Sedegebis dakavSirebas (dakavSirebis akrZalva). 

aqve unda aRiniSnos, rom germanulenovan samarTlebriv lite-
raturaSi aseve gavrcelebulia midgoma imis Sesaxeb Tu ra zRvars 
uwesebs kanonmdebels me-3 muxlis me-3 punqtis pirvel winadadebaSi 
CamoTvlili „akrZaluli niSnebi“. am midgomis Tanaxmad kanonmdebels 
ekrZaleba me-3 muxlis me-3 punqtis pirvel winadadebaSi CamoTvlili 
niSnebis safuZvelze diferencirebis dasabuTeba (dasabuTebis akrZal-
va). Sesabamisad kanonmdebels unda SeeZlos gansxvavebis, romelsac 
efuZneba regulireba, ise dasabuTeba, rom dasabuTebis amosavali ar 
iyos akrZaluli niSani.65 

„dasabuTebis akrZalva“ ufro Sors midis vidre „dakavSirebis 
akrZalva“. „dakavSirebis akrZalvis“ Tanaxmad kanonmdebels ekrZaleba 
samarTlis normebis miReba romlebic CamoTvlili niSnebis safuZ-
velze gansxvavebul samarTlebriv Sedegebs warmoSobs. „dasabuTebis 

65	 orive midgomis mimarT kritikis Sesaxeb SeadareT Maunz/Dürig/P. Kirchhof, 84. EL August 
2018, GG Art. 3 Abs. 3. Rn.21-24.
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akrZalvis“ SemTxvevaSi ki ikrZaleba am niSnebis safuZvelze gansx-
vavebis dasabuTeba, maT Soris iseTi SemTxvevebisTvisac, rodesac 
saxezea iribi diskriminacia. 

germaniis federaciuli sakonstitucio sasamarTlos midgoma ar 
aris literaturaSi gavrcelebuli poziciebiviT erTmniSvnelovani 
da calsaxa, Tumca ufro „dakavSirebis akrZalvisken“ ixreba.66

sasamarTlo erTi mxriv cdilobs garkveuli balansi ipovnos me-3 
muxlis me-3 punqtis pirveli winadadebis mizans da kanonmdeblo-
bis sakanonmdeblo diskreciis Tavisuflebas Soris. sasamarTlos 
ganmartebiT me-3 muxlis me-3 punqtis pirveli winadadebis mizania 
„gansazRvruli bunebiT Tandayolili, istoriulad an adamianis 
Tavisufali arCevanis safuZvelze miRebuli adamianuri gansxvave-
bebi umniSvnelod iqnas miCneuli samarTlebrivi wesrigis perspe-
qtividan.“67

aRniSnuli niSnebis SemTxvevaSi saqme gvaqvs iseT niSnebTan, romle-
bic maTi matarebeli pirebis identobas fundamenturad gansazRvra-
ven da ganapirobeben. es identoba erTi mxriv diskriminaciis mimarT 
gansakuTrebulad mgrZnobiares da mowyvlads xdis am pirebs, meore 
mxriv es gansxvavebebi Tavisuflebis uflebebiT daculi specialuri 
interesebis safuZvelia.68

federaciuli sakonstitucio sasamarTlos Tanmimdevruli praq-
tikis mixedviT me-3 muxlis me-3 punqtis pirvel winadadebaSi Camo-
Tvlili niSnebis safuZvelze akrZalulia piris, rogorc upirates 
mdgomareobaSi, ise araxelsayrel mdgomareobaSi Cayeneba. me-3 muxlis 
me-3 punqtis pirveli winadadeba gansazRvravs mkacr „dakavSirebis 
akrZalvas“, rac mas arsebiTad ganasxvavebs kanonis winaSe zogadi 
Tanasworobis uflebisgan.69

me-3 muxlis me-3 punqtis pirveli winadadebiT gansazRvruli 
„akrZaluli niSniT“ diskriminaciis dadgenisTvis, aucliebelia piri 
upirates an araxelsayrel mdgomareobaSi eqceodes uSualod akr-

66	 SeadareT BVerfGE 85, 191 – Nachtarbeitsverbot; aseve BVerfGE 96, 288 Integrative Beschulung; 
aseve BVerfGE 97, 35 – Hamburger Ruhegeldgesetz; aseve BVerfGE 102, 41 Kriegsbeschädigten-
grundrente; aseve BVerfGE 121, 241.

67	 Starck, v. Mangoldt/Klein/Starck GG Art. 3 Rn. 366.

68	 SeadareT Maunz/Dürig/P. Kirchhof, 84. EL August 2018, GG Art. 3 Abs. 3. Rn.26.

69	 SeadareT BVerfGE 3, 225 – Gleichberechtigung.
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Zaluli niSnebiT.70 Tumca federaciuli sakonstitucio sasamarTlos 
praqtika aseve icnobs am wesidan gamonakliss.

kerZod, gamonaklisis saxiT me-3 muxlis me-3 punqtis pirveli wi-
nadadebiT gansazRvruli „akrZaluli niSniT“ diskriminacia SeiZleba 
moicavdes gansxvavebul mopyrobasac akrZaluli niSnis Tanmdevi 
niSniT, romelic akrZalul niSans mudmivad ar axasiaTebs. aseTi 
niSani sqesis, kerZod ki qalebis sqesis niSniT diskriminaciis SemTx-
vevaSi, dakavSirebulia fexmZimobasTan. TviTon fexmZimoba ar aris 
akrZaluli niSani, Tumca is uSualod aris dakavSirebuli normaSi 
gansazRvrul akrZalul niSanTan, mxolod droebiT.

gadawyvetilebaSi, romelic exeboda sxva qveynis moqalaqeebisTvis, 
romlebic saerTaSoriso samarTlis, humanitaruli an politikuri 
safuZvliT imyofebian germaniaSi, mSoblebis Tanxis miRebisgan dawese-
buli gamonaklisis Sesabamisobas Tanasworobis uflebasTan, sasamarT-
lom miiCnia rom aseTi niSniT diferencirebaze unda gavrcelebuliyo 
me-3 muxlis me-3 punqtis pirveli winadadeba, imis miuxedavad rom 
diferencireba ar momxdara sqesis niSniT, romelic mxolod mamakacebs 
an mxolod qalebs ukavSirdeba, aramed gansxvavebuli mopyroba exebo-
da garemoebebis Sedegad qalebis mimarT (faqtobriv) araxelsayrel 
mopyrobas, rac ukiduresad mWidrod iyo dedobis samarTlebriv da 
biologiur garemoebebTan dakavSirebuli. amis Sedegi iyo rom aseTi 
diferencirebuli mopyroba daukavSirda gamarTlebis ufro mkacr 
moTxovnebs, romelic axasiaTebs me-3 muxlis me-3 punqts. 

mocemul saqmeSi gasaCivrebuli iyo mSoblis da bavSvis aRzrdis 
Semweobis miRebis ufleba dedis mier, kerZod ki regulireba, rome-
lic efuZneboda daSvebas, rom qali bavSvis gaCenisTanave mzad unda 
iyos Sromis bazrisTvis. germaniis federaciulma sakonstitucio 
sasamarTlom uSualo diskriminaciad Seafasa garemoeba, rom qalebs 
bavSvis gaCenidan 8 kviris ganmavlobaSi samarTlebrivad dedebis 
dacvis garantiebis Sesaxeb debulebebis safuZvelze da aseve faqto-
brivad mkerdiT kvebis dros, ar SeuZliaT profesiuli saqmianobis 
dawyeba, an maTTvis arsebiTad mZimea profesiuli saqmianoba: „aqedan 
gamomdinare qalebis araxelsayreli mopyroba, romelic ukavSirdeba 
aRzrdis fulis Sesaxeb, mSoblis fulis da mSoblis drois Sesaxeb fe-
deralur kanonebs, ukiduresad viwrod aris dakavSirebuli dedobis 

70	 SeadareT Maunz/Dürig/P. Kirchhof, 84. EL August 2018, GG Art. 3 Abs. 3. Rn.34
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samarTlebriv da biologiur garemoebebTan da amitom gansakuTrebiT 
axlos dgas sqesis safuZvelze uSualo diskriminaciasTan.“ 71

sakiTxze, moicavs Tu ara akrZaluli niSnebiT diskriminaciis cneba 
aseve me-3 muxlis me-3 punqtSi CamoTvlili niSnebiT iribi diskrimina-
ciis SemTxvevebs, germaniis federaciul sakonstitucio sasamarTlos 
ar aqvs damkvidrebuli da mudmivi praqtikiT gamyarebuli midgoma 
da zeviT ganxiluli fexmZimobis SemTxveva ufro gamonaklisad unda 
iqnas miCneuli.72 

amis gaTvaliswinebiT iribi diskriminaciis SemTxvevebi, saga-
monakliso sqesis da SezRuduli SesaZleblobebis niSnebis garda, 
sasamarTlos mier ganixileba me-3 muxlis pirvel punqtTan mimar-
TebiT, Tanasworobis zogadi uflebis farglebSi. Sesabamisad iribi 
diskriminaciis SemTxvevebi, zeviT naxsenebi gamonaklisebis garda, 
Semowmdeba sasamarTlos praqtikaSi kanonis winaSe Tanasworobis zo-
gadi uflebis mimarT dadgenili Semowmebis standartiT da maTze e.w. 
„axali“ formulis farglebSi gavrceldeba Tanazomierebis SedarebiT 
mkacri moTxovnebi.73 e.w. „axali“ formulis Semowmebis standarti 
ufro mkacria, vidre e.w. „TviTnebobis akrZalvis“ standarti da aseve 
moicavs Tanazomierebis Semowmebis elementebsac. amitom akrZalul 
niSnebTan dakavSirebuli iribi diskriminaciis SemTxvevebi Semowmdeba 
„TviTnebobis akrZalvis“ testze ufro mkacri standartiT. 

me-3 muxlis me-3 punqtis „akrZaluli niSnebis“ katalogi aris 
amomwuravi. am katalogis gafarToveba im kuTxiT, rom mas daematos 
axali niSnebi, romlebic piris identobasTan msgavsad mWidrod iqneba 
dakavSirebuli arc analogis gziT aris SesaZlebeli.74 rogorc zeviT 
Tanasworobis zogadi da specialuri uflebebis Sesaxeb msjelobisas 
aRiniSna germaniis federaciuli sakonstitucio sasamarTlos midgoma 

71	 BVerfGE 132, 72, aseve Maunz/Dürig/P. Kirchhof, 84. EL August 2018, GG Art. 3 Abs. 3. Rn.34 
unda aRiniSnos, rom araTanmimdevrulia sasamarTlos midgoma, romelic, erTi mxriv, 
akrZaluli niSnebiT diskriminaciis akrZalvas ganixilavs rogorc „dakavSirebis 
akrZalvas“, Tumca, amave dros, diskriminaciis iribi akrZaluli niSniT me-3 muxlis 
me-3 punqtis pirveli winadadebis farglebSi aqcevs – mxolod sqesTan mimarTebiT. 
SeadareT BVerfGE 121, 241. Tumca sasamarTlo praqtika am kuTxiT meryevia da saboloo 
mikuTvneba sasamarTlos jer ar aqvs gakeTebuli. 

72	 SeadareT Maunz/Dürig/P. Kirchhof, 84. EL August 2018, GG Art. 3 Abs. 3. Rn.38

73	 SeadareT BVerfGE 55, 72 Präklusion I.

74	 SeadareT Maunz/Dürig/P. Kirchhof, 84. EL August 2018, GG Art. 3 Abs. 3. Rn.40, aseve Sachs 
in HbStR Bd. VIII § 182 Rn. 40; aseve Dürig, Maunz/Dürig Art. 3 Abs. 3 Rn. 28; 
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arsebiTad gansxvavdeba saqarTvelos sakonstitucio sasamarTlos 
akrZaluli niSnebis CamonaTvalis mimarT midgomisgan. es ukanaskneli 
saqarTvelos konstituciis 2018 wlis dekembramde moqmedi redaqciis 
me-14 muxlSi CamoTvlil akrZalul niSnebs ar ganmartavs amomwura-
vad, rac 2018 wlis dekembramde moqmedi me-14 muxlis teqstiT iyo 
ganpirobebuli. aseTi midgoma saqarTvelos SemTxvevaSi Sinaarso-
brivad fitavs mkacr tests.75 aRniSnuli problema gadaiWreba Tu 
saqarTveloSi sasamarTlo SemTxvevebs, sadac diferenciacia xdeba 
niSniT, romelic axlos dgas akrZalul niSnebTan saSualo simkacris 
testiT Seamowmebs, rogorc amas germaniis federaciuli sakonsti-
tucio sasamarTlo akeTebs.76

me-3 muxlis me-3 punqtis pirvel winadadebaSi CamoTvlili niSnebi 
damatebiT mniSvnelobas iZens Tu araTanabari mopyroba dakavSirebulia 
kriteriumebTan, romlebic Zalian axlos dgas „akrZalul niSnebTan“. 
aseT SemTxvevebs sasamarTlo ar ganixilavs me-3 muxlis me-3 punqtis 
pirveli winadadebis darRvevad, aramed maT aqcevs kanonis winaSe 
Tanasworobis zogadi uflebis qveS, me-3 muxlis pirveli punqtis 
farglebSi, Tumca sasamarTlo axorcielebs mkacr Tanazomierebis 
Semowmebas. aseT niSnebs SeiZleba miekuTvnebodes seqsualuri orien-
tacia77, kanis feri, genetikuri niSnebi, asaki an moqalaqeoba.78

3.7 me-3 muxlis me-3 punqtis pirveli winadadebiT gansazRvruli 
„akrZaluli niSniT“ araTanabari mopyrobis konstituciur 

samarTlebrivi gamarTlebis moTxovnebi

me-3 muxlis me-3 punqtis pirveli winadadebiT kanonmdebels ar 
ekrZaleba masSi gansazRvruli „akrZaluli niSniT“, ufro zustad ki 
am niSnebTan dakavSirebuli nebismieri saxis araTanabari mopyroba. 

germaniis federaciulma sakonstitucio sasamarTlom ganixila 
TurqeTis moqalaqis sarCeli, romelic germaniaSi daibada, sadac 
mosarCele ucxoelebis Sesaxeb germaniis federaciuli kanonis 21-e 

75	 SeadareT saqarTvelos sakonstitucio sasamarTlos gadawyvetileba 1/7/580 saqmeze 
„saqarTvelos moqalaqe giorgi kekenaZe saqarTvelos parlamentis winaaRmdeg“, 2016 
wlis 30 seqtemberi.

76	 SeadareT BVerfGE 88, 87 – Transsexuelle II.

77	 BVerfGE 124, 199 – Gleichbehandlung eingetragener Lebensgemeinschaft; BVerfGE 133, 377 – 
Ehegattensplitting.

78	 BVerfGE 130, 240 – Bayerisches Landeserziehungsgeldgesetz.
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muxlis pirveli punqtis pirvel winadadebas asaCivrebda. gasaCivre-
buli normis safuZvelze germaniaSi dabadebul bavSvs ar hqonda 
binadrobis nebarTvis moTxovnis ufleba Tu mamas binadrobis nebar-
Tva hqonda. bavSvs binadrobis nebarTvis miRebis moTxovnis ufleba 
hqonda mxolod Tu binadrobis nebarTvas flobda deda. mosarCele 
miiCnevda, rom gasaCivrebuli norma germaniis ZiriTadi kanonis me-3 
muxlis me-3 punqtis pirveli winadadebiT akrZaluli sqesis niSniT 
diskriminacias axdenda. gadawyvetilebaSi germaniis federaciulma 
sakonstitucio sasamarTlom ganmarta:

„sqesTan samarTlebrivi araTanabari mopyrobis dakavSireba ro-
gorc wesi akrZalulia. maSinac, Tu regulirebis mizani me-3 muxlis 
me-3 punqtiT akrZaluli araTanabari mopyroba ar aris da regulireba 
pirvel rigSi sxva mizans emsaxureba“.

„sqesTan dakavSirebuli diferencirebadi regulireba Seesabameba 
me-3 muxlis me-3 punqtis pirvel winadadebas, Tu is problemebis ga-
daWras emsaxureba, romlebic Tavisi bunebiT mxolod kacebisTvis an 
mxolod qalebisTvis aris damaxasiaTebeli da ukiduresad aucilebe-
lia. Tu diferencirebisTvis ukiduresi aucilebloba ar arsebobs, 
misi legitimacia koliziuri konstituciuri samarTlis normebTan 
Sewonvis gziT SeiZleba.“79

sasamarTlom mocemul saqmeSi ver dainaxa „ukiduresad aucilebeli 
mizani“ da Sesabamisad Tanasworobis specialuri uflebis darRveva 
daadgina. gadawyvetilebaSi sasamarTlom aseve imsjela ZiriTadi 
kanonis me-6 muxlis me-2 punqtis pirveli winadadebis Sesaxeb da gan-
marta, rom „ZiriTadi kanoniT gansakuTrebiT daculi deda-Svilis 
urTierToba ver amarTlebs bavSvis binadrobis uflebasTan dakav-
SirebiT mamis mimarT zogad da xangrZliv gansxvavebul mopyrobas“ 80 
sasamarTlom miiCnia, rom mxolod dedis samarTlebrivi mdgomareobis 
(binadrobis uflebis floba) safuZvelze sakiTxis gadaWrisas kanon-
mdebelma saTanadod ver Seafasa ojaxSi mzrunvelobis uflebrivi 
mdgomareoba da cxovrebis realuri garemoebebi, romelic xSirad 
erTobliv mzrunvelobas da mamis mier bavSvis eqskluziurad aRzr-
dasac gulisxmobs.81

79	 BVerfGE 114, 357 – Aufenthaltserlaubnis.

80	 iqve.

81	 SeadareT iqve.
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diferenciacia nebadarTulia, „Tu es iseTi problemis gadaWrisTvis 
aris aucilebeli, romelic misi bunebiT mxolod erTi jgufisadmi 
mikuTvnebuli pirebisTvis (qalebis/kacebis) aris damaxasiaTebeli.82 
an Tu kriteriumi mosawesrigebeli cxovrebis sferos arsebiTi/gan-
msazRvreli elementia da gansxvaveba gardauvalia (zwingend). aseT 
SemTxvevebs sasamarTlo yovelTvis Tanazomierebis mkacri testis 
safuZvelze amowmebs, rac gulisxmobs „gardauvalad aucilebeli 
safuZvlis“ arsebobas.83

rogorc moyvanili magaliTidan Cans sasamarTlo Tanasworobis 
specialuri uflebasTan dakavSirebul SemTxvevebs yvelaze mkacri 
standartiT amowmebs. es standarti gulisxmobs kanonmdeblis ukidu-
resad mwir diskrecias da kanonmdeblisgan „ukiduresad aucilebel“ 
mizezs iTxovs.

4. daskvna

daskvnis saxiT SeiZleba iTqvas, rom germaniis federaciuli sakons-
titucio sasamarTlos praqtikaSi etapobrivad ganviTarda Tanaswo-
robis uflebis Semowmebis formulebi da kriteriumebi. iurispru-
denciis ganviTarebis pirvel etapze sasamarTlo xelmZRvanelobda 
„TviTnebobis akrZalvis“ formuliT, romelic kanonmdebels farTo 
diskrecias aniWebs da araTanabari mopyrobis gamarTlebisTvis misgan 
„gonivruli safuZvlis“ arsebobas moiTxovs. 80-iani wlebis dasawyisSi 
ki sasamarTlom ganaviTara Tanasworobis zogadi uflebis Semowmebis 
axali formula, sadac sasamarTlom erTmaneTisgan gamijna SemTxvevebi, 
sadac diferencirebuli mopyroba garemoebebis safuZvelze xdeba, 
SemTxvevebisgan sadac pirTa mimarT araTanabar mopyrobas aqvs adgili. 
pirTa mimarT pirdapiri da arapirdapiri diskriminaciis SemTxvevebs 
sasamarTlo e.w. „axali formulis“ farglebSi amowmebs da Semowme-
bisas Tanazomierebis elementebs iyenebs. Tanazomierebis Semowmebis 

82	 SeadareT BVerfGE 85, 191 – Nachtarbeitsverbot; da 114, 357 – Aufenthaltserlaubnis.
83	 BVerfGE 85, 191 – amas garda kanonmdeblis mier Sesabamisi niSnis safuZvelze pirebis 

gansxvaveba SesaZlebelia gamarTlebuli iyos konstituciis sxva debulebebiT 
gansazRvruli pirobiT, Tumca aseTi SemTxvevebi naklebad relevanturia saqarTvelos 
konstituciur samarTlebrivi marTlmsajulebisTvis, ris gamoc mocemuli naSromis 
farglebSi ar aris ganxiluli. aseTi SemTxveva SeiZleba iyos germaniis konstituciis 
140-e muxli, romelic specialur uflebebs gansazRvravs sajaro samarTlis formiT 
arsebuli religiuri gaerTianebebisTvis. vrclad ixileT: Maunz/Dürig/P. Kirchhof, 84. 
EL August 2018, GG Art. 3 Abs. 3. Rn.73.



104

Tanasworobis konstituciuri Semowmeba

simkacre damokidebulia gansaxilveli SemTxvevis garemoebebze da 
regulirebis specifikaze. dogmaturad sasamarTlos pirvelma se-
natma erTmaneTisgan gamijna „TviTnebobis akrZalvis“ formula da 
e.w. „axali formula“. kerZod ki „TviTnebobis akrZalvis formuliT“ 
sasamarTlo amowmebs garemoebebis safuZvelze diskriminaciis Sem-
Txvevebs, xolo e.w. „axali formuliT“ pirTa mimarT pirdapiri da 
arapirdapiri diskriminaciis SemTxvevebs. 

saqarTvelos sakonstitucio sasamarTlos da germaniis federaciuli 
sakonstitucio sasamarTlos iurisprudenciis Sedarebisas TvalsaCinoa, 
rom saqarTveloSi diskriminaciis SemTxvevebis garemoebebis da pirTa 
mimarT pirdapiri da arapirdapiri araTanabari mopyrobis mixedviT 
gamijvna Tanmimdevrulad ar xdeba. saqarTveloSi axal praqtikaSi ga-
remoebebis safuZvelze diskriminaciis SemTxvevebs xSirad sasamarTlo 
dasaSvebobis etapze wyvets da miiCnevs, rom aseT SemTxvevebSi me-14 
muxli ar irRveva. Sesabamisad sasamarTlo aseT SemTxvevebs xSirad ar 
amowmebs racionaluri diferenciaciis testiT, rac germaniis federa-
ciuli sakonstitucio sasamarTlos iurisprudenciaSi damkvidrebuli 
TviTnebobis akrZalvis formulis msgavsia. amave dros saqarTvelos iu-
risprudenciaSi germaniisgan gansxvavebiT erTmaneTisgan ar iyo mkafiod 
gamijnuli Tanasworobis zogadi ufleba (principi) da Tanasworobis 
specialuri uflebebi. Tumca konstituciis moqmedi redaqciis me-11 
muxli aseTi gamijvnis SesaZleblobas ukve testis safuZvelze iZleva. 
SesaZloa aseTi gamijvnis ar arsebobis gamo saqarTveloSi sasamarTlo 
miiCnevda, rom 2018 wlis dekembramde moqmedi saqarTvelos konsti-
tuciis me-14 muxlSi diskriminaciis akrZaluli niSnebis CamonaTvali 
ar iyo amomwuravi. SemTxvevebs, sadac SedarebiT maRali intensivobis 
Carevas hqonda adgili (me-14 muxlSi CamoTvlili niSnebis msgavsi niSniT 
diskriminaciis SemTxvevebs) saqarTvelos sakonstitucio sasamarTlo 
mkacri testiT amowmebda. Tumca Tu sasamarTlo racionaluri dife-
renciaciis da mkacri testis Sualedur tests gamoiyenebs SesaZlebeli 
iqneba aseTi SemTxvevebis mkacr testze naklebi intensivobis testiT 
Semowmeba. aseTi Semowmebis standarti erTi mxriv mkacri testidan 
Tanazomierebis Semowmebis elementebs SeiTavsebs, amdenad racionaluri 
diferenciaciis testze mkacri standartiT Semowmdeba. meore mxriv 
ki, saSualo simkacris testis gamoyenebiT sasamarTlo me-14 muxlSi 
CamoTvlil diskriminaciis akrZaluli niSnebis sias usasrulod ar 
ganavrcobs da Sesabamisad mkacri testis Sinaarss ar gamofitavs. 
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amasTan, germaniis federaciuli sakonstitucio sasamarTlos 
iurisprudenciaSi damatebiT SemuSavebulia kriteriumebi, romle-
bic Tanasworobis zogadi uflebis Semowmebisas gansazRvravs Tu ra 
simkacriT gamoiyenebs sasamarTlo TviTnebobis akrZalvis formu-
las an axal formulas. saqarTvelos sakonstitucio sasamarTlos 
iurisprudenciasTan Sedarebisas es kriteriumebi SeiZleba mivamsga-
vsoT midgomas, rodesac sasamarTlo msjelobs uflebis SezRudvis 
intensivobaze da maRali intensivobis dadgenis SemTxvevaSi iyenebs 
Semowmebis mkacr tests. Tumca saqarTvelosgan gansxvavebiT germaniis 
iurisprudenciaSi Tanmimdevrulad ganviTarebulia ufro specifikuri 
qvekriteriumebi, romlebic sasamarTlos mier TviTnebobis akrZal-
vis formulis an axali formulis farglebSi Semowmebis simkacres 
gansazRvraven. aseTi kriteriumebia: saxezea araTanabari mopyroba 
garemoebebis safuZvelze Tu pirebis mimarT; araTanabari mopyroba 
axdens Tu ara piris mier sxva ZiriTadi uflebebiT sargeblobaze 
araxelsayrel gavlenas; niSani, romlis safuZvelzec xdeba araTa-
nabari mopyroba aris Tu ara Tanasworobis specialuri uflebebiT 
diskriminaciis akrZalul niSanTan (me-3 muxlis me-3 punqtis pirveli 
winadadeba) axlos; 

am ukanasknel SemTxvevaSi kanonmdeblis regulirebis diskrecia 
(Tavisufleba) „axali formulis“ farglebSi yvelaze viwroa.

saqarTvelos msgavsad germaniis federaciuli sakonstitucio 
sasamarTlos iurisprudenciaSic ZiriTadi kanonis me-3 muxlis me-3 
punqtis pirveli winadadebiT diskriminaciis akrZaluli niSnebis 
safuZvelze araTanabari mopyrobis SemTxvevebs sasamarTlo yvelaze 
mkacrad amowmebs da kanonmdeblisgan „ukiduresad aucilebeli“ sa-
fuZvlis arsebobas moiTxovs. amasTan, germaniis iurisprudenciaSi 
sasamarTlo Tanasworobis specialur uflebaSi CamoTvlil niSnebs 
amomwuravad ganmartavs da am niSnebis msgavsi niSniT araTanabari 
mopyrobis SemTxvevebs me-3 muxlis pirveli punqtis dacul sfero-
Si aTavsebs. Sesabamisad, rogorc zeviT aRiniSna aseT SemTxvevebs 
saSualod mkacri standartiT amowmebs. amasTan, sasamarTlos iu-
risprudenciaSi diskriminaciis akrZalva ganmartebulia rogorc 
kanonmdeblisTvis ZiriTadi kanoniT dawesebuli CamoTvlil niSanTan 
samarTlebrivi Sedegis dakavSirebis akrZalva. Sesabamisad normebi, 
romlebic kanonmdebelma neitraluri ganzraxviT miiRo, magram Se-
degobrivad akrZalul niSanTan samarTlebriv Sedegebs akavSirebs, 
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diskriminaciad ganimarteba. diskriminaciad aseve ganimarteba iseTi 
SemTxveva, romelic sqesTan dakavSirebul droebiT mdgomareobis (qa-
lis SemTxvevaSi fexmZimoba) safuZvelze axdens pirTa diferencirebas. 

Sejamebis saxiT SeiZleba iTqvas, rom germaniis da saqarTvelos 
iurisprudenciis Sedarebisas TvalSisacemia, rom germaniis fede-
raciuli sakonstitucio sasamarTlos praqtikaSi Tanmimdevrulad 
damkvidrebulia sami gansxvavebuli simkacris Semowmebis testi. 
esenia e.w. TviTnebobis akrZalvis formula, e.w axali formula da 
saqarTvelos mkacri testis msgavsi testi, romelic Tanasworobis 
specialuri uflebebis (me-3 muxlis me-3 punqti pirveli winadadeba) 
SemowmebisTvis gamoiyeneba. amasTan, am formulebis gamoyenebisTvis 
damkvidrebulia damatebiTi kriteriumebi, romlebic SemTxvevis ga-
remoebebis da regulirebis speficikis mixedviT iwvevs sasamarTlos 
Semowmebis gamkacrebas. saqarTveloSi ki sasamarTlo icnobs mxolod 
or „racionaluri diferencirebis“ tests da „mkacr“ tests. 
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sasamarTlos iurisprudenciis analizi

1. Sesavali

saqarTvelos sakonstitucio sasamarTlos Tanasworobis iuris-
prudenciis analizisas gamoikveTa ramdenime problemuri sakiTxi. 
pirveli maTgani ukavSirdeba dasaSvebobisa da arsebiTi Semowmebis 
safexurebis gamijvnisa da TiToeulze gamosayenebeli standartebis 
diferenciaciis sakiTxs. meore problema ukavSirdeba kanonis wina-
Se Tanasworobisa da kanonis safuZvelze Tanaswori dacvis zogadi 
garantiis gamorCevis problemas diskriminaciis akrZalvis konsti-
tuciuri normisgan da Sesabamisi standartebis gansxvavebis sakiTxs. 

aRniSnulTan dakavSirebuli sakiTxia mkacri testis gansazRvra 
da gamoyeneba, gansakuTrebiT ki mkacri testis gamoyenebis problema 
im gansxvavebuli mopyrobis Semowmebisas, romelic ar efuZneba kons-
tituciiT akrZalul niSans. am mxriv, gansakuTrebiT mniSvnelovania 
cxadi konstituciuri standartis dadgena, romelic ganWvretads 
gaxdis sasamarTlos mier konstituciurad gansazRvruli diskrimi-
naciis akrZaluli niSnebis gafarToebis safuZvlebs da Sesabamisad 
mkacri testis gamoyenebis SemTxvevebsac. 

saqarTvelos sakonstitucio sasamarTlos SedarebiT Riaobas, ga-
moiyenos diferenciaciis Semowmebis mkacri testi, emateba isic, rom 
rodesac sasamarTlo iyenebs racionaluri safuZvliT diferenciaciis 
Semowmebis tests, misi analizi scdeba diferenciaciis legitimuri 
miznis miRwevasTan gonivruli kavSiris Semowmebas da saSualebis xa-
risxobriv SefasebaSi gadadis, rac diferenciaciis aragonivrulad 
miCnevis safuZveli xdeba misi zedmetad mzRudavi xasiaTis gamo. es 
racionaluri diferenciaciis tests ufro amkacrebs da misi calke 
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gamoyofis saWiroebas eWvqveS ayenebs. Sesabamisad, racionaluri 
diferenciaciis testi saqarTvelos sakonstitucio sasamarTlos 
praqtikaSi damatebiT Camoyalibebasa da dazustebas saWiroebs. 

2018 wlis dekemberSi, saqarTvelos konstituciis axali redaqciis 
amoqmedebasTan erTad, ZalaSi Sevida Tanasworobis konstituciuri 
garantiis axali redaqcia (muxli 11). aRniSnulma muxlma gaiTvaliswina 
Tanasworobis misaRwevad pozitiuri zomebis miRebis SesaZlebloba. am 
zomebTan dakavSirebul Semdgom praqtikaSi sasamarTlos dasWirdeba 
Tanasworobis konstituciuri principisa da uflebrivi garantiebis, 
pozitiuri zomebis CaTvliT, erTiani interpretacia. am mxriv, mniSvne-
lovania iseTi iurisdiqciebis Seswavla, sadac konstituciebi kidev 
ufro farTo pozitiuri zomebis mandats iTvaliswineben. samxreT 
afrikis konstitucia am TvalsazrisiT pirdapir relevanturia. 

mniSvnelovania isic, rom samxreT afrikis konstituciac demokra-
tiaze gardamavali konstituciaa, miRebuli 1996 wels, saqarTvelos 
konstituciis miRebidan erTi wlis Semdeg. samxreT afrikis sakons-
titucio sasamarTlos bolo ori dekadis ganmavlobaSi mouwia Ta-
nasworobis Sesaxeb farTo iurisprudenciis Seqmna, sadac bevr iseT 
doqtrinalur da iurisprudenciul problemas Sexvda, romelic 
am SesavalSi aRvwereT saqarTvelos sakonstitucio sasamarTlos 
praqtikis magaliTze. aRniSnuli problemebi da sakiTxebi ar aris 
Tanasworobis garantiis struqturisa da Sinaarsis identuri, aseve 
konstituciis struqturisa da konteqstis gansxvavebebis gamo. Tum-
ca samxreT afrikis sasamarTlos gamocdilebis analizi mainc iqneba 
gakveTilis momcemi, Tu samagaliToobas ver SeZlebs, msgavs iuris-
prudenciul problemebTan SeWidebisas saqarTvelos sakonstitucio 
samarTalsa da samarTalwarmoebaSi. 

2. Tanasworobis uflebis Sinaarsi

2.1 samxreT afrikis Tanasworobis konstituciuri  
garantiis Sinaarsi da elementebi

samxreT afrikis 1996 wlis konstituciis uflebaTa bilis me-9 
seqcia1 moicavs erT-erT yvelaze farTo Sinaarsis Tanasworobis 
garantias msoflio konstituciebs Soris. msgavsad saqarTvelos 

1	 Constitution of the Republic of South Africa, NO. 108, 1996.
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konstituciis me-11 muxlisa, me-9 seqciac moicavs Tanasworobis 
zogad garantias da diskriminaciis akrZalvas CamoTvlili niSnebiT. 
gansxvavebiT me-9 seqciis CamonaTvalisgan me-11 muxlis CamonaTvali 
amomwuravi ar aris. samxreT afrikis konstituciis mocemuli seqci-
is me-2 punqti iTvaliswinebs konstituciur mandats sakanonmdeblo 
instrumentebiT pozitiuri (restituciuri) zomebis misaRebad im 
pirTa da pirTa kategoriebis dasacavad da dasawinaureblad, romle-
bic „usamarTlo diskriminaciis“ gamo araxelsayrel mdgomareobaSi 
arian. pozitiur zomebTan mimarTebiT saqarTvelos konstituciis 
me-11 muxli bevrad mokrZalebulia da mxolod genderuli (qalebisa 
da mamakacebis arsebiTi gaTanabreba) da SezRuduli SesaZleblobis 
niSniT pozitiur moqmedebas iTvaliswinebs.

me-9 seqciis me-4 punqti ufro Sorsac midis da Tanasworobis ga-
rantiidan gamomdinare valdebulebebs kerZo pirebzec avrcelebs. am 
mxriv, saqarTvelos konstitucia mkveTrad gansxvavebulia da kerZo 
sferoSi Tanasworobis garantiis pirdapir moqmedebas ar iTvaliswi-
nebs. erTi SexedviT, samxreT afrikis Tanasworobis konstituciuri 
uflebis wvdoma yovlismomcvelia, xolo Semowmebis konstituciuri 
standarti mkacri. maRal molodinebs samxreT afrikis axali kons-
tituciis mimarT mZime istoriuli da samarTlebrivi memkvidreoba 
ganapirobebda.2 aparTeidis – samarTlebrivad institucionalizebuli 
rasizmis – sazogadoebaSi Rrmad fesvgadgmuli Sedegebi konstitu-
ciur gadaWras moiTxovda, Tumca Semdgomma sakonstitucio praqtikam 
gardauvlad gamoavlina konstituciis SesaZleblobis SezRudvebi 
Tanasworobis yovlismomcveli dapirebis realizebaSi. 

Tanasworobaze samxreT afrikis sakonstitucio iurisprudenciis 
akademiuri kritika xSirad am didi Tavdapirveli molodinebis gacrue-
biTaa STagonebuli.3 Tumca am iurisprudenciis frTxili Seswavla 
aseve gvaCvenebs axalgazrda konstituciuri demokratiis miRwevebsac 
sakonstitucio marTlmsajulebis gziT Tanasworobis realizaciis mxriv. 

me-9(3) seqcia krZalavs mxolod „usamarTlo diskriminacias“, rac 
mniSvnelovnad SemosazRvravs Tanasworobis garantiis moqmedebis 
sferos. pirvel rigSi, yvela gansxvavebuli mopyroba kanonis sa-

2	 ixileT, Arthur Chaskalson, From Wickedness to Equality: The Moral Transformation of South 
African Law, 1 Int'l J. Const. L. 590 (2003).

3	 ixileT, Chris McConnachie, Transformative Unfair DiscriminationJurisprudence: The Need for a 
Baseline Intensity of Review, South African Journal on HumanRights, (2015) 31:3, 504-525. 
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fuZvelze, yvela kanonismieri diferenciacia, an kategorizacia ar 
CaiTvleba Tanasworobis analizis sagnad. imisaTvis rom me-9 seqciis 
pirveli punqtis mixedviT Semowmdes, kanoni unda asxvavebdes pirebs, 
an pirTa kategoriebs. mxolod am ukanasknel SemTxvevaSi Seamowmebs 
sasamarTlo aqvs Tu ara gansxvavebul mopyrobas „gonivruli kavSiri 
legitimur saxelisuflebo mizanTan“. 

legitimur mizanTan gonivruli kavSiris sabaziso analizis verdak-
mayofileba gasaCivrebul normas Tanasworobis zogad konstituciur 
garantiasTan Seusabamod xdis. Tumca umetesad gasaCivrebuli normebi 
aRniSnul sabaziso Semowmebas uZleben. analizis Semdegi safexurebi 
aris imis gamokvleva, racionalurobis miuxedavad, gansxvavebuli 
mopyroba diskriminaciulia Tu ara da Tu diskriminaciulia, aris 
Tu ara es diskriminacia „usamarTlo“. diskriminaciis usamarTlod 
miCnevis SemTxvevaSi, Tu saqme exeba zogad sakanonmdeblo normas, 
man uflebis SezRudvis gamarTlebis zogadi konstituciuri testic 
unda gaiaros, Tumca, umetes SemTxvevaSi, usamarTlobis Sefaseba 
sasamarTlos analizis ZiriTad elements qmnis. Semdeg nawilebSi gan-
vixilavT Tanasworobis analizis yvela am safexurs, samxreT afrikis 
sakonstitucio sasamarTlos iurisprudenciis mixedviT. 

3. Tanasworobis uflebaSi Harevis Semowmebis  
standartebi da kriteriumebi

3.1 Tanasworobis zogadi ufleba da gansxvavebuli 
 mopyrobis gonivrulobis testi

samxreT afrikis sakonstitucio sasamarTlos adreuli gadawy-
vetilebebidanve cxadi gaxda, rom sasamarTlo ar apirebda kanonis 
safuZvelze yvela gansxvavebuli mopyrobis Semowmebas Tanasworobis 
zogadi uflebis, an „usamarTlo diskriminaciis“ akrZalvis konsti-
tuciuri standartebis mixedviT. am mxriv, samxreT afrikuli mid-
goma ufro SezRudulia saqarTvelos sakonstitucio sasamarTlos 
midgomisgan gansxvavebiT, romelic samarTlebrivi diferenciaciis 
TiTqmis SeuzRudav wres amowmebs. gadawyvetilebaSi saqmeze prinslu 
van der lindes winaaRmdeg4 sasamarTlom aRniSna: 

4	 Prinsloo v Van der Linde and Another (CCT4/96) [1997] ZACC 5; 1997 (6) BCLR 759; 1997 (3) 
SA 1012 (18 April 1997), „Prinsloo“. 
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„Tu kanonis safuZvelze yvela gansxvaveba uTanasworo mopyrobis 
tolfasi iqneboda, romlis gamarTlebac gaxdeboda saWiro, sasa-
marTloebs mouwevdaT SeemowmebinaT TiTqmis mTeli sakanonmdeblo 
programis da aRmasrulebeli xelisuflebis lamis yvela moqmedebis 
gamarTlebuloba da samarTlianoba. sasamarTloebi iZulebulebi 
iqnebodnen SeemowmebinaT yvela kanonidan momdinare uflebebis, 
movaleobebis, privilegiebis, imunitetebis, sargeblisa da tvirTis 
klasifikaciis gonivruloba, an samarTlianoba. amrigad, aucilebe-
lia im kriteriumebis gamovlena, romelic legitimur diferencia-
cias gamoyofda imgvari gansxvavebisgan, romelmac konstituciuri 
dauSveblobis zRvari gadalaxa da uTanasworo da diskriminaciulia 
„konstituciuri mniSvnelobiT.“5

sasamarTlo Tanasworobis iurisprudenciis centralur cnebad 
neitralur termins – diferenciacias/gansxvavebas iyenebs da Tanaswo-
robis konstituciuri uflebis miznebisTvis gamoyofs gansxvavebas, 
romelic moicavs usamarTlo diskriminacias da gansxvavebas, romelic 
ar moicavs usamarTlo diskriminacias. es ukanaskneli sasamarTlos 
mier iwodeba rogorc „ubralo gansxvaveba“. es ukanaskneli kate-
goria saqarTvelos sakonstitucio sasamarTlo praqtikaSi iseTi 
diferenciaciaa, romelic arc konstituciurad akrZaluli niSniT 
asxvavebs da arc maRali intensivobiT xasiaTdeba da gonivrulobis 
standartiT Semowmebas eqvemdebareba. samxreT afrikisgan gansxvavebiT 
aseTi SeiZleba iyos diferenciacia, romelic pirdapir ar asxvavebs 
pirebs, an pirTa jgufebs da gansxvavebuli mopyroba garemoebebis 
sakanonmdeblo diferenciaciis Tanmdevia.

„ubralo gansxvavebis“ Semowmebis konstituciuri standarti goni-
vrulobis testia. rogorc sasamarTlo aRniSnavs: „ubralo gansxva-
vebebTan mimarTebiT konstituciuri saxelmwifos mimarT gonivruli 
moqmedebis molodini arsebobs. saxelmwifos ekrZaleba TviTneburad 
mowesrigeba an iseTi „SiSveli preferenciebis“ mixedviT moqmedeba, 
romelic arc erT legitimur saxelisuflebo mizans ar emsaxureba, 
ramdenadac ase moqmedeba samarTlis uzenaesobas da konstituciuri 
saxelmwifos fuZemdeblur principebs SeewinaaRmdegeba. Tanasworo-
bis am aspeqtis mizani amrigad imis uzrunvelyofaa, rom saxelmwifo 
gonivrulad moqmedebs. es xels uwyobs xelisuflebis moqmedebis 

5  Ibid.Para. 17. 
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ukeT dakavSirebas sazogado sikeTis gamarTlebad xedvasTan, aseve 
kanonmdeblobis Sinagan Tanmimdevrulobas da mowesrigebulobas.
miureinikis ganTqmuli gamoTqmis Tanaxmad, „axali konstituciuri 
wesrigi qmnis xids Zalauflebis kulturidan gamarTlebis kultu-
raze gadasvlisTvis.“6

imisaTvis, rom ubralo diferenciacia Tanasworobis zogadi garan-
tiis sawinaaRmdego ar iyos, is gonivrulad unda ukavSirdebodes im 
legitimur mizans, romelsac emsaxureba. gonivruli kavSiri diferencia-
ciasa da xelisuflebis mier moyvanil legitimur mizans Soris mxolod 
maT Soris gonivruli mizezSedegobrivi kavSiris arsebobis dadgenas 
gulisxmobs da ara am kavSiris xarisxobriv Sefasebas. kerZod, gonivru-
lobis testis miRmaa diferenciaciis, rogorc saSualebis, damouki-
debeli xarisxobrivi analizi, kerZod misi Sesaferisoba, efeqtianoba, 
an naklebad mzRudavoba. gonivruli mimarTebis testis gamoyenebisas 
sasamarTlo mkafio zRvars icavs diferenciaciis, rogorc saSualebis, 
damoukidebeli Semowmebisgan, raTa Tavidan airidos sabaziso, zRvruli 
Semowmebis stadiis kolafsi ufro mkacr gamarTlebis stadiaSi. goni-
vruli kavSiris demonstrireba, rogorc sasamarTlo, mkafiod cdilobs 
gviCvenos, ra aris srulfasovani gamarTlebis moTxovna xelisufle-
bisgan, iseTive simkacriT, rogorc es diskriminaciuli diferenciaciis 
samarTlianobis mtkicebisas moeTxoveba. am ukanaskneli analizisas, 
diferenciaciis, rogorc saSualebis, gamowvlilviTi xarisxobrivi 
analizi da misi Sedegebis momTxovni konstituciuri Semowmeba xdeba. 
SedarebisTvis, saqarTvelos sakonstitucio sasamarTlos racionaluri 
diferenciaciis standarts aRniSnuli gamijvnis mkafiod gansazRvreba 
aklia da calkeul SemTxvevebSi saSualebis gonivrulobis Semowmeba-
zec gadadis. gonivruli diferenciaciis standartis SigniT SesaZloa 
arsebobdes intensivobis gradaciis aucilebloba da samxreT afrikis 
erTgvarovani midgoma SesaZloa yovelTvis ar iyos gamarTlebuli, Tum-
ca testis SigniT intensivobis gradacias/safexurebriv gansazRvrebas 
cxadi safuZveli sWirdeba Sesabamisi standartis saxiT.

gonivruli kavSiris demonstrirebisas samxreT afrikis sakons-
titucio sasamarTlo xelisuflebas (kanonmdebels, aRmasrulebel 
organos) farTo konstituciur diskrecias aZlevs. mTavaria, rom 
dasaxelebuli legitimuri mizani miekuTvnebodes am konstituciuri 

6	 Ibid. Para. 25. 
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institutis uflebamosilebas da misi miRweva gonivrulad ukavSir-
debodes diferenciaciis gamoyenebas. Tavad diferenciaciis, rogorc 
saSualebis, arCevis marTebuloba da sibrZne sasamarTlos Semowmebis 
miRmaa da xelisuflebis Sesabamisi organos konstituciuri diskre-
ciis sferos miekuTvneba. 

aqve, kidev erTxel unda aRvniSnoT, rom diferenciaciis „ubralo 
gansxvavebad“ kategorizacia sabolood damokidebulia analizis meore 
safexuris, diferenciaciis diskriminaciulobis Semowmebis Sedege-
bze. diferenciacia diskriminaciulad CaiTvleba, Tu is efuZneba 
konstituciiT akrZalul niSans, an analogiur niSans. analogiurad 
CaiTvleba niSani, romelsac arsebiTi kavSiri aqvs adamianis Rirse-
basTan da mis safuZvelze diferenciacia Rirsebis Selaxvis arsebiT 
riskebs moicavs. analizis es ori safexuri analitikurad gamijnulia, 
Tumca mWidrodaa dakavSirebuli erTmaneTTan. swored pirTa da pir-
Ta jgufebs Soris gansxvavebuli mopyrobis aradiskriminaciulobis 
dadgena ganapirobebs gonivruli kavSiris testis nakleb simkacres 
da politikuri xelisuflebisTvis daTmobil farTo diskrecias. 

sasamarTlos mier amgvar gamijvnas ubralo diferenciaciisa usa-
marTlo diskriminaciuli diferenciaciisgan, romelic konstituciis 
teqstSi me-9 seqciis pirvel da mesame nawilebs Sorisaa ganawilebuli, 
sasamarTlos mixedviT safuZveli konstituciis RirebulebaTa sis-
temaSi aqvs. me-9 seqciis pirveli nawili iTvaliswinebs kanonis winaSe 
Tanasworobis zogad konstituciur uflebas, romlis moTxovnac 
vrceldeba e.w. „ubralo“, anu aradiskriminaciul diferenciaciaze da 
moiTxovs gonivrul kavSirs diferenciaciasa da saxelmwifos legi-
timur mizans Soris. es garantia ukavSirdeba samarTlis uzenaesobis 
konstituciur princips da misgan momdinare TviTneburi Zalaufle-
bis akrZalvas. mocemuli principis mizania, rom gamoricxos aSkarad 
aragonivruli, saxelmwifos legitimur miznebTan kavSiris armqone 
kaprizuli da TviTneburi gadawyvetilebebi, xelisuflebis yvela 
moqmedeba gonivrul, cxad da ganWvretad samarTlebriv CarCoebSi 
moaqcios. amisgan gansxvavebiT, usamarTlo diskriminaciis akrZalva 
pirdapir ukavSirdeba adamianis Rirsebis xelSeuvalobis konsti-
tuciur princips da saxelmwifos ufro mkacr moTxovnebs uwesebs.7

7  Weare and Another v Ndebele NO and Others (CCT15/08) [2008] ZACC 20; 2009 (1) SA 600 
(CC); 2009 (4) BCLR 370 (CC) (18 November 2008), Para. 72. 
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Sesabamisad, Tu diferenciacia konstituciiT gansazRvrul, an 
analogiur niSans ar efuZneba, diferenciacia aradiskriminaciulad 
CaiTvleba da legitimur mizanTan gonivruli mimarTebis sust stan-
darts gaivlis. es imdenad dabali standartia, rom misi dakmayofileba 
mxolod aSkarad aragonivrul da calsaxad TviTnebur gansxvavebebs 
Tu gauWirdeba. rogorc aRvniSneT, sasamarTlo aRiarebs kanonis 
safuZvelze gansxvavebebis aucileblobas, gardauvalobas da mra-
valferovnebas Tanamedrove samarTlis sistemaSi. rogorc sasamarT-
lo SeniSnavs: „unda vaRiaroT, rom Tanamedrove qveynis efeqtianad 
samarTavad da saerTo sikeTisTvis mTeli misi xalxis interesebis 
harmonizebisTvis arsebiTia mosaxleobis urTierTobebis farTomasS-
tabiani mowesrigeba. amis gakeTeba SeuZlebelia iseTi gansxvavebebisa 
da klasifikaciebis gareSe, romlebic adamianebs gansxvavebulad 
epyrobian da maTze gansxvavebul zegavlenas axdenen.“8

zemoT citirebul prinslus saqmeSi gasaCivrebuli iyo „tyis 
Sesaxeb“ 1984 wlis kanoni. kanonis erT-erTi mizani iyo xanZrebis 
prevencia. kanoni qmnida saxanZro kontrolis zonebs da am zonebSi 
specialuri xanZarsawinaaRmdego zomebis miRebis valdebulebas uweseb-
da iq mdebare miwebis mesakuTreebs. aRniSnul zonebSi mesakuTreebis 
mier kanonis moTxovnebis Seusrulebloba sisxlis samarTlis wesiTac 
ki isjeboda. zonebs miRma kanoni mesakuTreebs aRar avaldebulebda 
(Tumca maT nebayoflobiT SeeZloT ekisraT) igive zomebis miRebas. 
Tumca aRniSnul zonebs miRma momxdar saxanZro SemTxvevebze dau-
devrobis prezumfcias iTvaliswinebda da mtkicebis tvirTi miwis 
mesakuTreze gadahqonda. 

sasamarTlosTvis cxadi iyo, rom kanoni gansxvavebul mopyrobas 
iTvaliswinebda saxanZro kotrolis zonebSi mdebare da am zonebs 
gareT mdebare uZravi qonebis mesakuTreebs Soris. sasamarTlos 
azriT: „aseTi diferenciacia, rac ar unda farTod gavSaloT war-
mosaxva, ar SeiZleba davinaxoT rogorc saxanZro kontrolis gareT 
mdebare qonebis mflobelis, an mesakuTris Rirsebis Semlaxavi. aseve 
ar arsebobs safuZveli daskvnisaTvis, rom diferenciacia sxvagvarad, 
boroti ganzraxviT Sedarebad seriozul zians ayenebs aseT mflo-
bels, an mesakuTres.“9

8	 Supra, Prinsloo“, Para. 24. 

9  Ibid. Para. 41. 
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Sesabamisad, sasamarTlo amowmebs, ramdenad aris racionaluri 
kavSiri aqtis gacxadebul mizans xanZrebis aRkveTis Sesaxeb da 
braleulobis prezumfcias Soris. sasamarTlo askvnis, rom bralis 
prezumfcia da mtkicebis tvirTis mesakuTreze gadatana TviTneburi 
ar aris da gonivrulad ukavSirdeba kanonmdeblis legitimuri miznis 
miRwevas. mosarCele davobda, rom braleulobis prezumfciis daweseba 
aragonivrulia, radgan kanonmdeblis miznis miRweva ufro naklebad 
SemzRudavi saSualebebiTac SeiZleboda. aq sasamarTlo gamijnavs 
gonivruli mimarTebis Semowmebas diferenciaciis gamarTlebisgan. 
„kiTxva imis Sesaxeb SeiZleboda Tu ara kanonmdeblobis morgeba 
gansxvavebulad da ufro misaRebi gziT, relevanturia gamarTlebis 
sakiTxisTvis, Tumca ararelevanturia im kiTxvaze pasuxis gasacemad 
arsebobs Tu ara sakmarisi mimarTeba arCeul miznebsa da misaRwev 
mizans Soris.“10 Tu diferenciaciis meSveobiT legitimuri mizani 
miRwevadia, umniSvneloa ukeTesi alternativebis arseboba. alter-
nativebs Soris arCevani kanonmdeblis diskreciis sferoa da masSi 
sasamarTlo ar iWreba. 

mocemul saqmeSi mtkicebis tvirTis gadatana mesakuTreze, an 
mflobelze sasamarTlom gonivrulad CaTvala. mniSvnelovania, rom 
sasamarTlom samoqalaqo saqmeSi brali gamijna sisxlis samarTlisgan 
da udanaSaulobis prezumfciis konstituciuri garantiis moqmedebis 
sferodan gamoricxa kerZosamarTlebrivi pasuxismgebloba. sasamarT-
lom miiCnia, rom braleulobis prezumfcia da mtkicebis tvirTis sxva 
mxarisaTvis dakisreba kerZo samarTalSi kanonmdeblisTvis dasaSvebi 
saSualebaa. rogorc vxedavT, sasamarTlosTvis mniSvnelovani iyo is 
garemobac, rom diferenciacia araTu Rirsebas ar exeboda, aramed 
arc sxva konstituciur uflebaSi ereoda. 

amis gaTvaliswinebiT, sasamarTlosTvis mniSvnelovani ar iyo, 
rom kanonmdebels SeeZlo saxanZro kontrolis zonebs gareT qo-
nebis mepatroneebisTvis sxvagvari motivaciac Seeqmna, imisaTvis 
rom usafrTxoebis zomebi nebayofilobiT mieRoT, magaliTad ufro 
naklebad SemzRudavi sakanonmdeblo moTxovnebis dawesebiT. saqmeze 
veari da sxva ndebelesa da sxvebis winaaRmdeg11 gasaCivrebuli iyo 
kvazulu natalis provinciuli kanonmdebloba azartuli TamaSebis 

10	 Ibid. Para. 35.

11	 Supra, „Weare“.
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regulirebaze. kanonis mixedviT azartuli TamaSis licenzia gaice-
moda mxolod fizikur pirebze da gamoricxavda iuridiul pirebs. 
provinciuli sakanonmdeblo organos gancxadebiT, azartuli Tama-
Sebis regulirebas aadvilebda fizikuri pirebis SedarebiT martivi 
monitoringisa da licenziis pirobebis aRsrulebis sistema. 

mosarCeleebis gancxadebiT, regulatoris miznebi SeiZleboda 
iuridiuli pirebis sruli gamoricxvis gareSec miRweuliyo. am Se-
saZleblobas aCvenebda Tavad provinciis premieris mier wardgenili 
axali iniciativa da ganmartebiTi baraTi, romlis mixedviTac unda 
Secvliliyo regulaciis midgoma da iuridiul pirebsac unda gasCeno-
daT licenzirebis SesaZlebloba. sakonstitucio sasamarTlos winaSe 
provinciis premierma aRniSna, rom umaRlesma sasamarTlom Secdoma 
dauSva gonivrulobis testis gamoyenebaSi. kerZod, sasamarTlom 
daaskvna, rom provincias SeeZlo ufro gonivruli gzebiT moewes-
rigebina saTamaSo biznesi ise, rom iuridiuli pirebi ar gamoericxa. 
premieris azriT, umaRlesi sasamarTlo amiT gascda gonivrulobis 
testis konstituciur farglebs da sakuTari gonivrulobiT Caana-
cvla provinciis sakanonmdeblo organos gonivruloba. 

sakonstitucio sasamarTlo daeTanxma provinciis premiers da 
daadgina, rom umaRlesi sasamarTlo Secda gonivrulobis testis 
gamoyenebisas. sakonstitucio sasamarTlos daskvniT, umaRles sasa-
marTlos mizanTan mimarTebis analizi saSualebis analizSi aeria. 
kiTxva, romelic racionaluri kavSiris dadgenisas iyo dasasmeli 
gasaCivrebuli kanonis konteqstSi, gulisxmobda, ramdenad SeiZleboda 
saTamaSo biznesis regulirebis miznebis miRweva iuridiuli pirebi-
saTvis bazarze Sesvlis barieris dawesebiT. sasamarTlom CaTvala, 
rom mocemul zomas gonivruli kavSiri hqonda regulirebis mizanTan 
da sajaro politikis legitimuri arCevanis arealSi iyo moqceuli. 
metic, konkretuli sajaro politikis SemdegSi uaryofa da Canacvle-
ba, an misi Secvlis ganzraxva wina sajaro politikas aragonivruls 
ar xdis. amas Tu davuSvebdiT, sasamarTlos azriT, yvela kanonmde-
bloba romlis reformis sakiTxi dRis wesrigSi dgeba, avtomaturad 
aragonivrulad CaiTvleboda. gonivrulobis Semowmebis farglebSi 
kanonmdeblis diskrecia gulisxmobs kanonmdeblis SesaZleblobas, 
airCios legitimur mizanTan gonivrulad dakavSirebul ramdenime 
saSualebas Soris da sakuTari gansjiT cvalos aRniSnuli saSuale-
bebi. gonivruli kavSiris testi ar amowmebs kanonmdeblis gansjis 
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mizanSewonilobasa da siswores, mxolod mis sabaziso praqtikul 
gonierebas – saSualebis racionalur mimarTebas legitimuri miznis 
miRwevasTan. 

3.2 gansxvavebuli mopyrobis diskriminaciulobis  
Sefasebis standartebi

gansxvavebuli mopyroba diskriminaciulia, Tu adamianebs, an ada-
mianTa jgufebs/kategoriebs Soris gansxvaveba specifikuri, anu 
konstituciis me-9(3) seqciiT gansazRvruli, an analogiuri niSniT 
xdeba. mocemuli seqcia krZalavs usamarTlo diskriminacias Semdegi 
niSnebiT: rasa, genderi, sqesi, orsuloba, qorwinebis statusi, eTni-
kuri, an socialuri warmoSoba, kanis feri, seqsualuri orientacia, 
asaki, SezRuduli SesaZlebloba, religia, sindisi, rwmena, kultura, 
ena da dabadebis garemoebebi. me-9(5) seqcia awesebs am niSnebiT dis-
kriminaciis usamarTlobis prezumfcias. prezumfcia gabaTilebadia 
saxelmwifo xelisuflebis mier, romelzec gadadis mtkicebis tvirTi, 
rom diskriminacia ar aris usamarTlo. konstituciiT akrZaluli 
niSniT gansxvavebas didi mniSvneloba aqvs saqarTvelos sakonstitu-
cio sasamarTlos praqtikaSic, Tumca mxolod Semowmebis standartis 
arCevis nawilSi. diskriminaciulobis prezumfcia konstituciiT 
akrZalul niSanTan mimarTebiTac ar moqmedebs, sanam mkacri testis 
analizi ar dasruldeba. saqarTvelos sakonstitucio sasamarTlos 
mkacri testis farglebSi mtkicebis tvirTi xelisuflebazea, Tumca 
diskriminaciulobis prezumfcia ufro mZime tvirTia xelisuflebis-
Tvis dasaZlevad. analogiuri niSnis cneba saqarTvelos sakonstitucio 
sasamarTlos ar aqvs. maRali intensivobis diferenciacia nebismieri 
niSniT SeiZleba Semowmdes iseTive momTxovni mkacri testiT, rogorc 
konstituciiT akrZaluli niSniT diferenciacia.

xelisuflebas ori gziT SeuZlia usamarTlobis prezumfciis daZle-
va: pirveli gzaa diskriminaciis gamarTleba, rogorc pozitiuri zoma 
uTanasworobis aRmosafxvrelad me-9(2) seqciis Sesabamisad. mocemul 
seqciasTan Sesabamisoba damoukidebeli sam komponentiani testis 
mixedviT mowmdeba. danarCen SemTxvevebSi ki usamarTlo diskrimina-
ciis Semowmebis standarti e.w. „harksenis testSia“ Camoyalibebuli. 

es standartebi moqmedebs im diskriminaciuli diferenciaciis Se-
samowmebladac, romelic konstituciiT akrZaluli niSnis analogiur 
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niSans efuZneba. Tumca analogiur niSnebTan mimarTebiT ar moqmedebs 
usamarTlobis prezumfcia. mtkicebis tvirTi, rom diskriminaciuli 
mopyroba usamarTloa, mosarCelezea. aris Tu ara diskriminaciis 
niSani konstituciiT akrZaluli niSnis analogiuri Sesabamisad 
centraluria imis gadasawyvetad, gamoyenebuli iqneba Tu ara ufro 
mkacri testi yvela sxva konstituciiT gauTvaliswinebeli niSniT 
diferenciaciis Semowmebisas. 

aris Tu ara diferenciaciis niSani analogiuri gulisxmobs, ram-
denad aris aRniSnuli niSani dakavSirebuli adamianis RirsebasTan. 

erTi SexedviT es standarti unda uzrunvelyofdes diskriminaciis 
akrZalvis konstituciuri miznis miRwevasac da sakonstitucio-sa-
marTlebriv sicxadesac, raTa sasamarTlos hqondes principuli, 
ganWvretadi da samarTlebrivad gamoyenebadi standartebi diskri-
minaciis akrZaluli niSnebis siis gasafarToveblad da ufro mkacri 
Semowmebis standartis gamosayeneblad. Tumca Rirsebis, rogorc 
filosofiuri cnebisa da samarTlebrivi principis Sinaarsobrivi 
sifarTove da gansazRvrulobis problemebi, Tanasworobis iuris-
prudenciaSic iCens Tavs. 

RirsebasTan kavSiris analizi usamarTlo diskriminaciis Sefase-
bisas orgvarad warimarTeba. pirvel rigSi, imis gasarkvevad diskri-
minaciis niSani aris Tu ara konstituciiT akrZalulis analogiuri, 
sasamarTlo msjelobs, ramdenad ukavSirdeba es niSani adamianis 
Rirsebas da Sesabamisad ramdenad arsebobs SesaZlebloba aRniSnuli 
niSniT diskriminaciis SemTxvevaSi adamianis Rirsebis xelyofisa. Tumca 
Rirsebis xelyofis analizi arsebiTi Semadgenelia Tavad diskrimi-
naciis usamarTlobis analizisa „harksenis“ testis mixedviT. es ori 
elementi „konstituciiT ardakonkretebuli niSniT“ diskriminaciis 
Sefasebis saqmeebSi analitikurad gamijvnadia, Tumca praqtikaSi 
yovelTvis ara. 

sasamarTlo calkeul SemTxvevebSi pirdapir gadadis „harksenis“ 
analizze da msjelobs, ramdenad Selaxa gansxvavebulma mopyrobam 
konkretuli pirebis, an pirTa jgufis Rirseba. Tu sasamarTlo daas-
kvnis, rom gansxvavebulma mopyrobam am piris/jgufis Rirseba Selaxa, 
sasamarTlo askvnis, rom diferenciaciis safuZveli konstituciiT 
akrZalulis analogiuri niSania. mocemuli midgoma sasamarTlom 
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gamoiyena saqmeSi hofmani samxreT afrikis aviaxazebis winaaRmdeg12, 
sadac mosarCele HIV pozitiuri statusiT asaCivrebda samxreT 
afrikis aviaxazebis mier misTvis samuSaoze uaris Tqmas, romelic 
efuZneboda aviaxazebis politikas gamcileblebad ar daesaqmebina 
SidsiT inficirebuli pirebi. 

hofmanis saqmeSi, sasamarTlom uari Tqva gamoeyenebina rogorc 
diferenciaciis racionalurobis Semowmebis standarti, imis miu-
xedavad rom eWvi epareboda diferenciaciasa da legitimur mizans 
Soris gonivrul mimarTebaSi, aseve SidsiT inficirebis konstitu-
ciiT akrZalul SezRuduli SesaZleblobis niSnad kategorizaciaze. 
sasamarTlos ar umsjelia, ramdenad aqvs SidsiT inficirebas kavSiri 
pirovnebis im ZiriTad atributebTan, romlebic adamianis Rirsebas 
qmnian da Sesabamisad ramdenad gaaCnda am niSniT diskriminaciul 
mopyrobas adamianis Rirsebis Selaxvis potenciali. amis nacvlad 
sasamarTlom imsjela SidsiT inficirebulebis, rogorc jgufis 
gariyul socialur mdgomareobaze, inficirebis faqtis gavlenaze 
im stereotipebis gamyarebaSi, romelic warsul diskriminacias edo 
safuZvlad da daaskvna, rom gansxvavebuli mopyroba HIV statusis 
gamo am usamarTlo diskriminaciis praqtikis gagrZeleba iyo. 

sasamarTlos msjelobis mixedviT: „adamianebi romlebic HIV-iT 
cxovroben umciresobaSi arian. sazogadoebam maT satanjvels Zlieri 
boroti winaswarganwyobiT upasuxa. isini sistematur diskriminacias da 
araxelsayrel mdgomareobaSi Cayenebas daeqvemdebarnen. ganxorcielda 
maTi stigmatizacia da gariyva. rogorc winamdebare saqme gviCvenebs, 
maT uars eubnebian dasaqmebaze HIV pozitiuri statusis gamo, imis 
miuxedavad, SeuZliaT Tu ara im poziciisTvis aucilebeli movaleo-
bebis Sesruleba, romlebzec uari eTqvaT. sazogadoebis pasuxma isini 
aiZula ar gaamxilon sakuTari HIV statusi boroti ganwyobis Tavidan 
asacileblad. aman maT waarTva SesaZlebloba mieRoT daxmareba, rome-
lic sxva mxriv misawvdomi unda yofiliyo. adamianebi romlebic HIV/
AIDS-iT cxovroben Cvens sazogadoebaSi erT-erTi yvelaze daucveli 
jgufia. miuxedavad imisa, rom arsebobs damajerebeli samedicino 
mtkicebulebebi daavadebis gadacemis gzebze, HIV pozitiuri statu-
sis mqone pirTa mimarT mcdari winaswarganwyobebi da stereotipebi 

12	 Hoffmann v South African Airways (CCT17/00) [2000] ZACC 17; 2001 (1) SA 1; 2000 (11) BCLR 
1211; [2000] 12 BLLR 1365 (CC) (28 September 2000). 
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kvlav Zalas inarCuneben. HIV pozitiuri statusis mqone pirTa mi-
marT gavrcelebuli winaswarganwyobis gaTvaliswinebiT, nebismieri 
diskriminacia maT mimarT, Cemi azriT, SeiZleba ganvixiloT rogorc 
stigmatizaciis axal SemTxvevad da miviCnioT rogorc maTi Rirse-
bis Selaxva. HIV pozitiuri statusis pirTa mimarT diskriminacias 
maTze gamanadgurebeli zegavlena aqvs. es kidev ufro asea, rodesac 
diskriminacia dasaqmebis konteqstSi xdeba. aseTi diskriminacia maT 
uars eubneba sasicocxlo sarCo gamoimuSavon. amis safuZvelze isini 
Cvens samarTalSi gansakuTrebuli dacviT sargebloben.“13

gansxvavebuli iyo sasamarTlos analizi sxva analogiuri niSnis, 
kerZod ki moqalaqeobis gansazRvrisas. saqmeSi xosa da sxvebi socia-
luri ganviTarebis ministris winaaRmdeg14 sasamarTlom jer wina 
saqmeebSi dadgenili standartebis mixedviT imsjela moqalaqeobis 
niSaniT gansxvavebaze, rogorc konstituciiT akrZalulis analogiur 
niSanze da mxolod amis Semdeg Seafasa diskriminaciis usamarTloba. 
mocemul saqmeSi mosarCeleebi mudmivi macxovreblis statusis mqone 
mozambikis moqalaqeebi iyvnen, romlebic asaCivrebdnen maT gamoricx-
vas socialuri daxmarebis saxelmwifo programebidan moqalaqeobis 
arqonis safuZvelze.

sasamarTlos dasabuTeba moqalaqeobis analogiur niSnad miCnevaze 
Semdeg msjelobas daefuZna: „ ... ucxoeTis moqalaqeebi yvela qveyanaSi 
umciresobas Seadgenen da Zalzed mcire politikuri Zala gaaCniaT. 
meore rigSi, sasamarTlom CaTvala, rom moqalaqeoba pirovnebis atri-
butia, romlis Secvlac rTulia. ... moqalaqeoba Cveulebriv individis 
kontrolis sferoSi araa da sul mcire droebiT pirovnulobis iseTi 
maxasiaTebelia, romelic ver Seicvleba mizanmimarTuli qmedebiT 
da zog SemTxvevaSi misi Secvla SeuZlebelia miuRebeli msxverplis 
gaRebis gareSe. aseve simarTlea, rogorc larbi-odamis saqmeSi iyo 
aRniSnuli, rom samxreT afrikis konteqstSi, individebs uflebebi 
da sargebeli erTmeodaT mxolod garegnulad moqalaqeobis safuZ-
velze, magram realobaSi im garemoebebSi, rodesac moqalaqeobas 
rasa gansazRvravda. diferenciacia moqalaqeobis niSniT cxadad aris 

13	 Ibid.Para. 28. 

14	 Khosa and Others v Minister of Social Development and Others, Mahlaule and Another v Minister 
of Social Development (CCT 13/03, CCT 12/03) [2004] ZACC 11; 2004 (6) SA 505 (CC); 2004 (6) 
BCLR 569 (CC) (4 March 2004).
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im niSnebis analogiuri, romlebic me-9(3) seqciaSia CamoTvlili da 
Sesabamisad diskriminaciulia.“15

mocemul saqmeSi sasamarTlo damoukideblad aanalizebs dife-
renciaciis niSnis analogiurobas, eyrdnoba ra Camoyalibebul kri-
teriumebs, romlis ZiriTadi sayrdeni „adamianis Rirsebis Selaxvis 
potencialze“ gadis. rogorc harksenis saqmeSi sasamarTlom diskrimi-
naciis Sefasebis standartis Camoyalibebisas daadgina: „diskriminacia 
konstituciiT daukonkretebeli [analogiuri] niSniT saxeze gveqneba, 
Tu is efuZneba iseT [pirovnul] atributebsa da maxasiaTeblebs, 
romelTac aqvT potenciali Selaxon pirovnebaTa fundamenturi 
Rirseba, rogorc adamianebisa, an maTze gavlena moaxdinon msgavsad 
seriozuli maneriT.“16

sasamarTlos gacnobierebuli aqvs aRniSnuli midgomis sirTule, 
Tumca arc imas iziarebs, rom SeuZlebelia adamianis RirsebasTan 
arsebiTad dakavSirebuli pirovnuli atributebisa da maxasiaTe-
blebis imgvarad gansazRvra, rom samarTlebrivad gamoyenebadi iyos. 
sasamarTlo aRniSnavs, rom am atributebisa da maxasiaTeblebis amo-
mwuravad da yovlismomcvelad gansazRvra ara mxolod SeuZlebelia, 
aramed rekomendirebulic araa da zedmetad viwrod gansazRvrebis 
safrTxesac moicavs. sasamarTlos Tanaxmad: „prinslus saqmidan zemoT 
citirebul nawilSi aRniSnuli iyo rom „diskriminaciis“ uaryofiTi 
mniSvneloba ukavSirdeboda adamianTa uTanasworo mopyrobas ‘maTTvis 
mikuTvnebuli atributebisa da maxasiaTeblebis safuZvelze.’ im saq-
mis miznebisTvis saWiro ar iyo cda yovlismomcvelad gangvesazRvra 
risgan Sedgeboda „atributebi da maxasiaTeblebi“. igive arc mocemuli 
saqmis miznebisTvisaa saWiro, mxolod gafrTxilebiT Semovifargle-
bodi, am terminebis nebismieri viwrod ganmartebis sawinaaRmdegod. 
rac konstituciiT gansazRvrul niSnebs aqvT saerTo isaa, rom isini 
(borotad) gamoyenebulni iyvnen (rogorc samxreT afrikaSi ise sx-
vaganac) imisaTvis, rom im pirebis kategorizeba, gariyva da Cagvra 
ganexorcielebinaT, romlebsac ise atributebi, an maxasiaTeblebi 
hqondaT, an maTTan dakavSirebuli iyvnen. manipulaciis SemTxvevaSi 
am safuZvlebs aqvT potenciali daamciron adamianebis Tandayoli-

15	 Ibid. Para. 71. 

16	 Harksen v Lane NO and Others (CCT9/97) [1997] ZACC 12; 1997 (11) BCLR 1489; 1998 (1) SA 
300 (7 October 1997). 
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li adamianoba da Rirseba. zog SemTxvevaSi isini ukavSirdebian uc-
vlel biologiur atributebs an maxasiaTeblebs, zog SemTxvevebSi 
adamianTa gaerTianebebSi cxovrebas, zog SemTxvevebSi adamianobis 
inteleqtualur, gamomxatvelobiT, an religiur ganzomilebebs da 
zog SemTxvevebSi erTi, an ramdenime aseTi maxasiaTeblis kombinacias. 
Cven unda SevewinaaRmdegoT cdunebas maT TviTkmar kategoriebSi 
frTxilad gamocalkevebisa. [Tanasworobis garantia konstituciaSi] 
mieswrafvis Tavidan aicilos adamianTa uTanasworo mopyroba aseT 
kriteriumebze dayrdnobiT, romlebic sxva SedegebTan erTad qmnian 
araxelsayreli mdgomareobis imgvar paternebs, rogorc Cvens isto-
riaSi Zalian cxadad momxdara.“17

SejamebisTvis, analogiuri niSnis konstituciurad gansazRvris 
mTavari sirTule ukavSirdeba am niSnebis arsebiT siaxloves adamianis 
RirsebasTan. ramdenad aris konkretuli niSani pirovnulobis atributi, 
an maxasiaTebeli, romlis safuZvelze gansxvavebasac aqvs potenciali, 
an ukve Selaxa adamianis Rirseba. am ukanasknel SemTxvevaSi, analizi 
praqtikulad utoldeba imis Sefasebas, ramdenad qmnian konkretuli 
gansaxilveli saqmis faqtebi usamarTlo diskriminacias. aseT SemTxve-
vaSi, sasamarTlo xSirad konkretuli jgufebis socialur poziciaze 
da maT mier gancdil Seviwrovebasa, Tu Cagvraze SefasebiT msjelobebs 
aviTarebs. aRniSnuli msjeloba formiT „sayovelTaod cnobili faqtebis 
sasamarTlos mier mxedvelobaSi miRebas“ (Judicial Notice) hgavs, Tumca 
maTi mtkiceba xSirad ar aris udavo da maTi ganzogadebuli formiT 
mtkiceba ufro Rrma dasabuTebas SeiZleba saWiroebdes. 

amis magaliTi sasamarTlos mier zemoT ganxilul hofmanis gadawy-
vetilebaSi SidsiT inficirebul pirTa sazogadoebrivi Cagvrisa da 
gariyvis Sesaxeb gakeTebuli daskvnebia, romlebic safuZvlad edeba 
am pirTa mimarT nebismieri gansxvavebuli mopyrobis lamis prezum-
fciulad usamarTlod miCnevas, imis miuxedavad rom diferenciacia 
konstituciiT akrZaluli niSniT ar xdeba. cxadia aq Sidsis epide-
miasTan dakavSirebuli afrikuli da samxreT afrikuli problema 
mxedvelobaSia misaRebi, is rom inficirebis masStabebi epidemiis 
dones aRwevs, rac sazogadoebis arc Tu mcire nawils exeba, romel-
Ta umravlesoba siRaribesa da yvela mxriv araxelsayrel pirobebSi 
cxovrobs. 

17  Ibid. Para. 49. 
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Tumca, rodesac saqme sazogadoebaSi gavrcelebuli stereoti-
pebisa, Tu winaswarganwyobebis sasamarTlos mier Sefasebas Seexeba, 
ama Tu im niSnis Rirsebis Semlaxavi diskriminaciis praqtikasTan da 
istoriasTan dasakavSireblad sasamarTlo xSirad akeTebs gardauval 
RirebulebiT daskvnebs, romlebic nagulisxmevia, Sefarulia, Tumca 
ganmsazRvreli xdeba RirsebasTan kavSiris analizis dros. 

es problema iwyeba sasamarTlos erT-erT pirvel Tanasworobis 
gadawyvetilebaSi, samxreT afrikis prezidenti hugos winaaRmdeg18, 
sadac Rirsebis dacva Tanasworobis centralur RirebulebiT 
miznad da safuZvlad gamocxadda. saqme exeboda prezidentis mier 
arasrulwlovani Svilebis myoli patimari dedebis Sewyalebas. 
sasamarTlom daaskvna, rom patimari mamebi, romlebsac arasrulwlovani 
Svilebi hyavdaT, usamarTlo diskriminaciis msxverplni ar iyvnen. 
sasamarTlos msjelobiT, prezidentis erT-erTi mTavari mizani 
iyo xeli Seewyo bavSvebis mSoblebis mier ojaxSi aRzrdisaTvis. 
ramdenadac mamebi sasamarTlos azriT naklebad monawileobdnen 
bavSvebis aRzrdaSi, patimari mamebis SewyalebiT prezidentis mizani 
ver miiRweoda. sasamarTlos es msjeloba sayovelTaod miRebuli 
WeSmariti faqtis gameorebasaviT iyo Camoyalibebuli, yovelgvari 
damatebiTi mtkicebulebisa Tu dasabuTebis gareSe. rogorc es ar 
gamorCeniaT gansxvavebuli azris mqone mosamarTleebs, sasamarTlo 
aq msjelobaSi sazogadoebaSi damkvidrebul genderul stereotipebs 
daeyrdno meuRleTa ojaxuri rolebisa da bavSvis aRzrdaSi maTi 
monawileobis Sesaxeb. 

ojaxTan dakavSirebuli kidev erTi aseTi gansja gvxvdeba volksi 
robinsonisa da sxvebis winaaRmdeg19 saqmeSi, sadac daqorwinebul da 
dauqorwinebel wyvilebs gansxvavebuli qonebrivi da samemkvidreo 
reJimi aqvT. sasamarTlos azriT, ojaxis institutis specifikidan 
gamomdinare, gansxvaveba sruliad samarTliania. sasamarTlo xazs 
usvams imas, rom dauqorwinebel wyvilebs, xangrZlivi Tanacxovre-
bis SemTxvevaSic ki, nebismier dros, nebis calmxrivi gamovleniT 
SeeZloT daesrulebinaT urTierToba. gansxvavebiT qorwinebisgan, 

18	 President of the Republic of South Africa and Another v Hugo (CCT11/96) [1997] ZACC 4; 1997 
(6) BCLR 708; 1997 (4) SA 1 (18 April 1997).

19	 Volks NO v Robinson and Others (CCT12/04) [2005] ZACC 2; 2005 (5) BCLR 446 (CC) (21 Feb-
ruary 2005).
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romelic ufro mWidro samarTlebriv urTierTkavSirs iTvaliswinebs, 
misi Sewyvetac samarTlebrivad mowesrigebuli, Sesabamisad naklebad 
TviTneburi da ufro ganWvretadia. Tumca aq sasamarTlo arafers 
ambobs im wyvilebze, romlebic xangrZliv uwyvet Tanacxovrebas 
eweodnen, romelime maTganis sikvdilamde, aseve im sazogadoebriv 
stereotipebze, Tu winaswarganwyobebze da maT SesaZlo diskrimina-
ciul efeqtebze, romlebic dauqorwinebeli wyvilebis Tanacxovrebis 
mimarT arsebobda. 

3.3 „harksenis testi“ – kriteriumebi diskriminaciis 
usamarTlobis Sesafaseblad

hugos saqmeSi sakonstitucio sasamarTlom zogadad gansazRvra 
diskriminaciis usamarTlobis Sefasebis kriteriumebi, daakavSira 
ra isini diskriminaciis msxverplis Rirsebis SelaxvasTan. rogorc 
sasamarTlom hugos saqmeSi aRniSna: „imis gansasazRvrad, iyo Tu 
ara diskriminaciis zegavlena usamarTlo, aucilebelia ganvixiloT 
ara mxolod jgufi, romelic araxelsayrel mdgomareobaSi Cavarda, 
aramed im Zalauflebis bunebac, romlis mixedviTac diskriminacia 
ganxorcielda da aseve im interesebis buneba, romlebzec diskrimi-
naciam moaxdina zegavlena.“20

harksenis gadawyvetilebaSi sasamarTlo kidev erTxel ganamtkicebs 
hugos gadawyvetilebis ZiriTad xazs, rom diskriminaciis usamarTlo-
bis Semowmebis ganmsazRvreli faqtori Rirsebaa. Tumca sasamarTlo 
aseve citirebs kanadis uzenaesi sasamarTlos gadawyvetilebis diqta-
sac, rom „Rirseba sayovelTaod aRiarebulad iseTi cnebaa, romelic 
gansazRvrebas usxlteba.“21 Sesabamisad, harksenis gadawyvetilebaSi 
sasamarTlo dgams nabijs standartis damatebiTi gansazRvrisken, 
romlis centrSic „diskriminaciis msxverplis gamocdileba“ da masze 
diskriminaciis gavlenis Sefaseba iqneba. „usamarTlobis“ konstitu-
ciuri standarti calsaxad ucxoa, rogorc saqarTvelos konsti-
tuciis teqstisTvis, ise praqtikisTvisac. gansxvavebuli mopyroba 
diskriminaciulad miiCneva, Tu is legitimur mizanTan gonivruli 
kavSiris, an mkacri testis moTxovnebs ver akmayofilebs.

20	 Supra, Hugo, Para. 43. 

21	 Supra, „Harksen“, citirebs: L’Heureux-Dubé J in Egan v Canada, (1995) 29 CRR (2d) 79 at 106.
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imis gansasazRvrad diskriminacias usamarTlo gavlena hqonda Tu 
ara msxverplze, samxreT afrikis sakonstitucio sasamarTlo afasebs 
ramdenime faqtors, romelTagan is gamoarCevs Semdeg kriteriumebs, 
romlebic „harksenis kriteriumebis“ saxels atareben: 

„a. mosarCeleTa mdgomareoba sazogadoebaSi, warsulSi ganucdiaT 
Tu ara araxelsayrel mdgomareobaSi Cayenebis praqtika da aris Tu 
ara gansaxilvel saqmeSi diskriminacia konstituciiT akrZaluli 
niSnis safuZvelze; 

b. gasaCivrebuli normis xasiaTi, an uflebamosilebis buneba da 
mizani, romlis miRwevasac is emsaxureba. Tu misi mizani gacxadebulad 
ar aris pirvel rigSi mimarTuli mosarCeleTa dasazianeblad zemoT 
miTiTebuli gziT, aramed emsaxureba Rirebuli sazogado miznis 
miRwevas, rogoricaa magaliTad, yvelas Tanasworobis miRweva, am 
mizans, konkretuli saqmis garemoebebis gaTvaliswinebiT, SesaZloa 
mniSvnelovani gavlena hqondes im sakiTxis gadawyvetaze, marTla 
ganicades Tu ara mosarCeleebma ziani. magaliTisTvis, hugos saqmeSi 
prezidentis Sewyalebis aqtis mizani iyo sargebeli moetana patimrebis 
sami jgufisTvis, SezRuduli SesaZleblobis patimrebis, axalgazrde-
bis da arasrulwlovani bavSvebis dedebisTvis. is faqti, rom yvela 
es jgufi Cvens sazogadoebaSi gansakuTrebiT daucvelad miiCneoda 
da SezRuduli SesaZleblobis mqoneebi da axalgazrda dedebi aseve 
miekuTvnebodnen jgufebs, romlebic warsulSi diskriminaciis msx-
verplebi iyvnen, wonadi gamarTleba aRmoCnda sasamarTlosTvis imis 
dasadgenad rom diskriminacia usamarTlo ar iyo; 

g. a da b faqtorebis saTanadod mxedvelobaSi miRebiT, aseve sxva 
relevanturi faqtorebis gaTvaliswinebiT, im xarisxis gansazRvra, 
romliTac diskriminaciam gavlena moaxdina mosarCeleTa uflebebsa 
da interesebze; aseve, gamoiwvia Tu ara maTi fundamenturi adamianuri 
Rirsebis Selaxva, an qmnis Tu ara Sedarebadi seriozuli xasiaTis 
uflebis darRvevas.“22

rogorc sasamarTlo aRniSnavs: „es faqtorebi, Sefasebuli obieq-
turad, dagvexmareba usamarTlobis konstituciuri testis „Camoya-
libebasa da dazustebaSi“. isini ar qmnian daxurul sias. sxva faq-
torebic SesaZloa ganviTardes Cveni Tanasworobis iurisprudenciis 
ganviTarebis kvaldakval. nebismier SemTxvevaSi, Sefasebuli unda 

22  Ibid. Para. 50. 



129

III. samxreT afrikis sakonstitucio sasamarTlos iurisprudenciis analizi

iyos am faqtorebis kumulaciuri efeqti da amis safuZvelze unda 
Sefasdes iyo Tu ara diskriminacia usamarTlo.“23

harksenis saqmeSi gasaCivrebuli iyo kanonmdebloba, romelic 
valauvalobis SemTxvevaSi droebiT marTvaSi gadacemas da yadaRas 
iTvaliswinebda, rogorc gadaxdisuunaro meuRlis, aseve masTan er-
Tad mcxovrebi gadaxdisunariani meuRlis qonebisa. gadaxdisunarian 
meuRles SeeZlo SemdgomSi daemtkicebina, rom qoneba mis pirad da 
ara meuRleTa TanasakuTrebaSia da Tavidan aecilebina am qonebiT 
kreditorTa dakmayofileba, Tumca gadaxdisuunarobis saqmis warmoe-
bis dasrulebamde unda Segueboda qonebaze dawesebul SezRudvebs. 

sasamarTlos msjelobiT, aRniSnuli zoma kreditorTa intere-
sebis dacvis legitimuri miznis miRwevasTan gonivrulad iyo daka-
vSirebuli. Tumca sasamarTlom aseve miiCnia, rom adgili hqonda 
gansxvavebul mopyrobas gadaxdisuunaro piris meuRlesa da masTan 
dakavSirebul sxva pirebs Soris. sasamarTlos azriT, diskriminaciis 
safuZveli iyo meuRlis axlo kavSiri gadaxdisuunaro meuRlesTan 
da maTi erT ojaxSi Tanacxovrebis da erTi meurneobis gaZRolis 
faqti. sasamarTlos azriT, aRniSnuli maxasiaTebliT gansxvavebas 
hqonda adamianis Tandayolili Rirsebis Selaxvis potenciali da 
diskriminaciad miiCnia. 

Tumca diskriminaciis usamarTlobis Sefasebisas, sasamarTlom daa-
dgina, rom diskriminacia usamarTlo ar iyo. harksenis kriteriumebis 
gamoyenebisas sasamarTlosTvis gadamwyveti iyo, rom gadaxdisunariani 
meuRleebi arc sazogadoebaSi daucvel jgufs qmnidnen da arc maT 
mimarT warsuli diskriminaciis praqtika arsebobda. sasamarTlom 
gaiTvaliswina, rom normis mizani pirvel rigSi kreditorebis inte-
resebis dacva iyo da ara gadaxdisunariani meuRleebis dazianeba. 
aseve, kanoni iTvaliswinebda gadaxdisunariani meuRlis mier sakuTari 
interesebis dacvis meqanizmebs. miuxedavad imisa, rom gadaxdisuunaro 
meuRleze iyo mtkicebis tvirTi, rom dayadaRebuli qoneba misi piradi 
sakuTrebaa da uwevda moeTmina gadaxdisuunarobis warmoebasTan da 
sasamarTlo davebTan dakavSirebuli uxerxulobebi, romlebic sasa-
marTlos azriTve umniSvnelo sulac ar iyo, sasamarTlom mainc miiCnia, 
rom diskriminacia gadaxdisuunaro meuRlis Rirsebas ver Selaxavda. 

23	 Ibid.
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mocemuli faqtorebis kumulaciuri SedegiT sasamarTlom CaTvala, 
rom gadaxdisunariani meuRleebis diskriminacia usamarTlo ar iyo. 

rogorc harksenis saqmeSive gamoCnda, „harksenis testis“ gamoyene-
bisas didi mniSvneloba eniWeba ara imdenad mosarCeleze da individze 
diskriminaciis gavlenas da Sedegs, aramed im jgufze, romelsac mo-
sarCele diskriminaciis niSnis mixedviT ganekuTvneba. am SemTxvevaSic, 
gadamwyveti sasamarTlos SefasebiTi msjelobebi xdeba imis Sesaxeb, 
aris Tu ara esa Tu is jgufi daucveli, an warsuli diskriminaciis 
msxverpli. sasamarTlos aRniSnuli msjelobebic farTo ganzogadebebs 
efuZneba, romelic xSirad konkretuli mosarCelis mdgomareobas da 
masze diskriminaciis efeqtebs yuradRebis miRma tovebs. harksenis 
analiziT, sasamarTlo konteqstualuri da individualuri Sefasebis 
dapirebas iZleva, Tumca realobaSi gadamwyveti jgufebis mdgoma-
reobis analizi xdeba. 

jgufebis poziciebis, maTi mdgomareobis Sefasebisasac, iseve 
rogorc Rirsebis Selaxvis analizis nawilSi, sasamarTlo xSirad 
eyrdnoba nagulisxmev daSvebebs, an farTo faqtobriv ganzogadebebsa 
Tu mizez-Sedegobriv kavSirebs. es sasamarTlos arTmevs standartis 
Tanmimdevruli gamoyenebis SesaZleblobas da mis iurisprudencias 
damajereblobas usustebs. 

jgufebis mdgomareobis Sefasebis araTanmimdevrulobis Sesafase-
blad gamodgeba xosas zemoTganxiluli saqmis Sedareba qali ltol-
vilebis kavSiris saqmesTan.24 am ukanasknel saqmeSi ltolvilis 
statusis mqone pirebi ar daiSvebodnen usafrTxoebis kompaniebSi 
mcvelebis poziciebze. xelisuflebis mier moyvanili legitimuri 
mizani kerZo dacvis samsaxurebisadmi sazogadoebis ndobis SenarCu-
neba iyo. gavixsenoT, rom xosas saqmeSi moqalaqeobis armqone mudmivi 
macxovreblebi gansakuTrebiT daucvel jgufad iqna warmodgenili, 
ramac mniSvnelovani wona iqonia sasamarTlos mier usamarTlo diskri-
minaciis dadgenaze. mocemul saqmeSi ki ltolvilTa sazogadoebriv 
mdgomareobas sasamarTlos analizze aseTive gavlena ar mouxdenia, 
miuxedavad imisa, rom arsebobda damajerebeli argumentebi ltol-
vilTa daucvel, mowyvlad jgufad kategorizaciisa, aseve diskri-

24	 Union of Refugee Women and Others v Director, Private Security Industry Regulatory Authority and 
Others (CCT 39/06) [2006] ZACC 23; 2007 (4) BCLR 339 (CC); (2007) 28 ILJ 537 (CC); 2007 (4) 
SA 395 (CC) (12 December 2006). 
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minaciis gamanadgurebeli gavlenisa maT cxovrebaze da Tavis rCenis 
SesaZleblobaze. imis gaTvaliswinebiT, rom ltolvilis statusi maT 
isedac ar aZlevda bevr samuSao adgilze wvdomas. 

garda imisa, rom harksenis kriteriumebi amgvari araTanmimdevru-
li gamoyenebis SesaZleblobas iZleva, konteqstualuri analizidan 
konkretuli saqmeebis mixedviT ar SegviZlia davaskvnaT, ra wona aqvs 
TiToeul maTgans Sefasebis kumulaciur SedegSi. Tavad sasamarT-
los harksenis kriteriumebs Soris ierarqia ar aqvs dadgenili da 
am kriteriumebis siac Riaa, rac kidev ufro aZlierebs maTi araTan-
mimdevruli gamoyenebis risks.

rogorc aRvniSneT, gansakuTrebiT problemuri jgufebis sazoga-
doebrivi mdgomareobis analizia. es aixsneba samxreT afrikis sazo-
gadoebis mZime memkvidreobiT aparTeidis droidan da sasamarTlos 
mier konstituciis sazogadoebrivi transformaciis instrumentad 
danaxviT, axali, ufro samarTliani da Tanaswori sazogadoebis 
miRwevis saqmeSi. warsuli diskriminaciis msxverpli jgufebis mi-
marT gansakuTrebuli konstituciuri perspeqtiva Tavs yvelaze 
winaaRmdegobrivad me-9(2) seqciiT gaTvaliswinebuli Tanasworobis 
misaRwevad ganxorcielebuli pozitiuri zomebis konstituciurobis 
Sefasebisas iCens. 

3.4 arsebiTi Tanasworobis miRweva diskriminaciis  
gziT – samarTliani Tu usamarTlo?

samxreT afrikis konstituciis me-9(2) seqcia iTvaliswinebs pozi-
tiuri moqmedebis farTo konstituciur mandats, romlis mixedviTac: 
„Tanasworobis miRwevis xelSesawyobad, SesaZlebelia miRebuli iqnes 
sakanonmdeblo, an sxva zomebi im pirebis, an pirTa kategoriebis da-
sacavad, an dasawinaureblad, romlebic araxelsayrel mdgomareobaSi 
arian usamarTlo diskriminaciis gamo“. 

Sesabamisad, sakanonmdeblo an sxva zomebi, romlebic restituciu-
li xasiaTisaa da warsuli uTanasworobis msxverplTa mdgomareobis 
gamosworebas, maT „gaTanabrebas“ isaxavs mizand, maSinac ki rodesac 
konstituciiT akrZaluli niSnis safuZvelze akeTebs gansxvavebas, 
prezumfciulad usamarTlod ar miiCneva. sasamarTlom adreul iuris-
prudenciaSi uari Tqva restituciuri zomebis Sefasebaze „usamarTlo 
diskriminaciis“ standartebis Sesabamisad da damoukidebeli sami 
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komponentisgan Semdgari testi ganaviTara gadawyvetilebaSi saqmeze 
finansTa ministri van heerdenis winaaRmdeg.25 imis dasadgenad mieku-
Tvneba Tu ara diskriminaciuli zoma me-9(2) seqciiT gaTvaliswinebul 
zomas sasamarTlo mxedvelobaSi iRebs: „pirveli ... aris Tu ara zomis 
samizne pirebi, an pirTa jgufebi, romlebic araxelsayrel mdgoma-
reobaSi Cavardnen usamarTlo diskriminaciis gamo; meore, aris Tu 
ara zoma Seqmnili aseTi pirebis, an pirTa kategoriebis dasacavad, 
an dasawinaureblad; da mesame moTxovna gulisxmobs imis dadgenas, 
xels uwyobs Tu ara es zoma Tanasworobis miRwevas.“26

van heerdenis testi Sesabamisad minimaluri gonivruli mimarTebis 
dadgenas isaxavs miznad restituciur zomasa, identificirebuli 
jgufis dacvis, an dawinaurebis mizans Soris. van heerdenis samnawi-
liani testis gavlis SemTxvevaSi diskriminaciuli zomis mimarT araTu 
usamarTlobis prezumfcia aRar moqmedebs, aramed prezumfciulad 
samarTlianad miiCneva. rogorc samxreT afrikis sakonstitucio 
sasamarTlo aRniSnavs, sxva SemTxvevaSi, restituciuri zomebis 
konstituciuri mandati me-9(2) seqciaSi Sinaarss dakargavda da me-9 
seqciis SigniT Tanasworobis yovlismomcveli garantiis struqturaSi 
Sinagan winaaRmdegobas Seqmnida. 

sasamarTlos azriT, konstituciis Tanasworobis garantia arse-
biTia da efuZneba warsuli usamarTlobis aRmofxvris da Tanaswo-
ri sazogadoebis Semqnis mizans. Tanasworobis am arsebiTi cnebis 
mixedviT, konstituciuri Tanasworobis garantia, gansakuTrebiT ki 
mis pozitiur, restituciur nawilSi miznad isaxavs sazogadoebis 
struqturaSi Riad Tu SefarviT arsebuli uTanasworobebis, privi-
legirebuli mdgomareobebis moSlas da gaTanabrebas. Sesabamisad, 
sasamarTlo araTu uars ambobs restituciuri zomebis usamarTlod 
kategorizaciaze, aramed diskriminaciad, an Tundac „pozitiur dis-
kriminaciad“ miCnevazec, maSinac ki, rodesac restituciuri zoma 
ganasxvavebs akrZaluli niSnis mixedviT.

am nawilSi sasamarTlos msjelobaSi xSirad dominirebs aspira-
ciuli ritorika samarTliani sazogadoebis Seqmnaze konstituciis 
dapirebaze da naklebad moicavs cxad, Tanmimdevrul da gamoyene-

25	 Minister of Finance and Other v Van Heerden (CCT 63/03) [2004] ZACC 3; 2004 (6) SA 121 (CC); 
2004 (11) BCLR 1125 (CC); [2004] 12 BLLR 1181 (CC) (29 July 2004).

26	 Ibid. Para.37. 
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bad konstituciur standartebs. zogadad, sasamarTlos praqtikis 
analizi tovebs STabeWdilebas, rom Tanasworobis iurisprudenciis 
Sefasebis mamoZravebeli faqtori sasamarTlos SefasebiTi msjelobaa 
im jgufis sazogadoebriv mdgomareobaze, romelsac gansxvavebuli 
mopyrobis Sedegebi Seexeba. 

miuxedavad sasamarTlos mtkicebisa rom Tanasworobis iuris-
prudenciis sayrdeni individis Rirsebis dacvaze gadis, Rirsebaze 
zegavlenis Sefasebis prizmac ara individi, aramed is jgufia, ro-
melsac igi warmoadgens. es yvelaze ukeT restituciuri zomebis 
gadawyvetilebebSi Cans, romlis erT-erTi yvelaze winaaRmdegobrivi 
magaliTi saqmeSi samxreT afrikis policiis samsaxuri solidarobisa 
da obo barnardis winaaRmdeg27 gvxvdeba. 

mocemul saqmeSi, policiis oficerma orjer miiRo monawileoba 
konkursSi, romelic ufro maRal Tanamdebobaze iyo gamocxadebuli. 
miuxedavad imisa, rom orive SemTxvevaSi sakonkurso komisiam mas 
saukeTeso Sefasebebi miakuTvna da cxadad gasca rekomendacia, rom 
is saukeTeso kandidati iyo mocemuli poziciis Sesavsebad konkursSi 
monawile sxva pirebTan SedarebiT, mas orivejer uari uTxres. mizezi 
iyo samarTlebrivi aqtebi, romlebic yvela Tanamdebobriv doneze 
rasobrivi mravalferovnebis moTxovnebs awesebda. Sesabamisad, er-
TaderTi safuZveli ris gamoc barnards daniSvnaze uari eTqva misi 
rasa iyo. 

sasamarTlom restituciuri zomebis Semowmebis van heerdeniseuli 
testis gameorebasTan erTad damatebiTi SeniSvna gaakeTa imis Sesaxeb, 
rom restituciuri zoma imgvarad unda iyos SerCeuli, rom Tavad ar 
gaxdes Rirsebis Semlaxveli. Tumca am damatebiT moTxovnas barnardis 
saqmis gadawyvetisas araviTari roli ar Seusrulebia. sasamarTlom 
daadgina, rom samuSao adgilze rasobrivi balansis momwesrigebeli 
aqtebi, iseve rogorc policiis xelmZRvanelobis mier maTi barnardis 
saqmeSi gamoyeneba srulad samarTliani gaxldaT.

27	 South African Police Service v Solidarity obo Barnard (CCT 01/14) [2014] ZACC 23; 2014 (6) SA 
123 (CC); [2014] 11 BLLR 1025 (CC); 2014 (10) BCLR 1195 (CC); (2014) 35 ILJ 2981 (CC) (2 
September 2014).
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3.5 jgufebis poziciis analizi arapirdapiri  
diskriminaciis saqmeebSi

sasamarTlos eqskluziuri yuradReba im jgufebis sazogadoebriv 
poziciaze, romelTac gansxvavebuli mopyroba Seexeba, aseve aisaxeba 
arapirdapiri diskriminaciis Semowmebis standartis daqvemdebare-
baze amgvari jgufebis analizisadmi. arapirdapiri diskriminaciis 
adreul gadawyvetilebaSi saqmeze pretoriis saqalaqo sabWo volke-
ris winaaRmdeg28 pretoriis sxvadasxva ubnebisTvis eleqtroenergiis 
gansxvavebuli tarifis daweseba martivad CaiTvala arapirdapir 
diskriminaciad rasis safuZvelze, aRniSnuli ubnebis mosaxleobis 
istoriuli da axlandeli rasobrivi Semadgenlobis gaTvaliswinebiT. 
swored rasobrivi uTanasworobis aRmofxvris mizani gaxda amave sa-
qmeSi diskriminaciis samarTlianad miCnevis safuZveli. 

rodesac saqme sasamarTlos SefasebiT daucvel da warsuli diskri-
minaciis msxverpl jgufebs exeba, sasamarTlo ar cnobs formalur, an 
doqtrinalur barierebs. rodesac uTanasworo mopyroba gamowveulia 
uflebiT aRmWurvel normidan pirTa jgufis gamoricxviT, amgvari 
sakanonmdeblo umoqmedobac SesaZloa usamarTlo diskriminaciad 
CaiTvalos. amgvari midgoma sasamarTlom gamoiyena homoseqsualTa 
qorwinebis saqmeSi29, sadac mosarCeleebis azriT, rogorc kanonm-
deblobis, ise saerTo samarTlis qorwinebis definicia erTnairi 
sqesis mqone wyvilebs usamarTlod gamoricxavdnen da qorwinebis 
SesaZleblobas diskriminaciulad uspobdnen. sasamarTlom gaiziara 
aRniSnuli sarCeli da usamarTlo diskriminacia daadgina. 

4. daskvna

samxreT afrikis Tanasworobis iurisprudenciis winamdebare ana-
lizidan ramdenime SedarebiTi daskvnis gakeTebaa SesaZlebeli saqar-
Tvelos sakonstitucio sasamarTlos Tanasworobis iurisprudenciis 
saWiroebebTan mimarTebiT. 

28	 City Council of Pretoria v Walker (CCT8/97) [1998] ZACC 1; 1998 (2) SA 363; 1998 (3) BCLR 257 
(17 February 1998).

29	 Minister of Home Affairs and Another v Fourie and Another (CCT 60/04) [2005] ZACC 19; 2006 
(3) BCLR 355 (CC); 2006 (1) SA 524 (CC) (1 December 2005).
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pirvel rigSi, samxreT afrikis sakonstitucio sasamarTlos mier 
zogadi Tanasworobis garantiis doqtrinuli gamijvna diskrimina-
ciisgan da misi dakavSireba TviTnebobis akrZalvasa da saxelmwifos 
gonivruli moqmedebis valdebulebasTan, gamomdinare samarTlis 
uzenaesobis konstituciuri principidan, gasaTvaliswinebelia msgavsi 
mimarTulebiT qarTuli sakonstitucio iurisprudenciis ganviTa-
rebisas. igive SeiZleba iTqvas racionaluri kavSiris testis mkafio 
doqtrinul gansxvavebaze da misi proporciulobis analizSi kolafsis 
Tavidan acilebis teqnikebze. 

rac Seexeba diskriminaciis konstituciiT akrZaluli „klasi-
kuri“ niSnebis siis gafarToebisas adamianis Rirsebis gamoyenebis 
sakiTxs. am mxriv saqarTvelos sakonstitucio sasamarTlos sifr-
Txile marTebs, rom Rirsebis analizma sabolood ganusazRvrel da 
samarTlebrivad umarTav RirebulebiT msjelobebSi ar waiyvanos 
da amas sicxadisa da ganWvretadobis konstituciuri Rirebulebebi 
msxverplad ar Seewiros. kidev ufro mniSvnelovania imis gaazreba, 
rom Rirsebis analizs Tanasworobis, rogorc individis, uflebe-
bze dafuZnebuli da orientirebuli wesrigi advilad gadahyavs 
jgufebis, maTi atributebisa da mdgomareobis koleqtivisturi 
analizis perspeqtivaze. 

amgvari midgoma SeuTavsebeli iqneboda saqarTvelos konstitu-
ciis RirebulebiT arqiteqturasTan, sadac individis avtonomias 
RirebulebiTi primati aqvs koleqtiur, an jgufur kuTvnilebasTan 
mimarTebiT, rac aseve asaxulia sakonstitucio sasamarTlos arsebul 
praqtikaSi, sadac Tanasworoba swored am individis TavisuflebasTan 
Tavsebadi prizmidanaa aRqmuli. 

jgufebis perspeqtividan analizi samxreT afrikis konstituciisa 
da sakonstitucio sasamarTlos cnobieri arCevania. van heerdenis 
saqmeSi samxreT afrikis sakonstitucio sasamarTlo emijneba ameri-
kis SeerTebuli Statebis konstituciur midgomas, am ukanasknelis 
RirebulebiT individualizms da arCevans jgufebis sasargeblod 
akeTebs.30 sasamarTlo amas konstituciis struqturiT da misi is-
toriidan gamomdinare RirebulebiTi arCevaniT xsnis. saqarTvelos 

30	 aSS-is uzenaesi sasamarTlos Tanasworobis iurisprudenciis kritika jgufebis 
analizis perspeqtividan ixileT ouen fisis seminalur statiaSi: Owen M. Fiss, Groups 
and the Equal Protection Clause, 5 PHIL. & PuB. AFF. 107 (1976). 
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SemTxvevaSi msgavsi faqtorebi saxeze ar gvaqvs. Sesabamisad, samxreT 
afrikis midgoma am mxriv gamousadegaria. 

es ar niSnavs, rom SezRuduli moculobiT, saqarTvelos sakonsti-
tucio sasamarTlos ar SeuZlia Rirsebis, rogorc faqtoris, gamo-
yeneba imis gansazRvrisas, konstituciiT gauTvaliswinebeli niSniT 
diferenciaciisas unda gamoiyenos Tu ara mkacri testi. aq erT-erTi 
(da ara erTaderTi) faqtori SesaZloa iyos ara mxolod diferen-
ciaciis intensivoba, aramed diferenciaciis uaryofiTi gavlena im 
uflebaze, romelsac arsebiTi kavSiri aqvs adamianis RirsebasTan. 

amave mimarTulebiT, pozitiur zomebTan dakavSirebuli samxreT 
afrikuli sakonstitucio marTlmsajulebis gamocdileba gvafr-
Txilebs, rom moveridoT zedmetad damTmobi Semowmebis standartis 
gamoyenebas, raTa Tavidan aviridoT pozitiuri zomebis sul mcire 
potenciurad Rirsebis Semlaxavi efeqtebi. pozitiuri zomebis saqar-
Tvelos konstituciaSi gaTvaliswineba qalTa da SSm pirTa mimarT 
pozitiuri zomebis konstituciurobis Semowmebisas SeuZlebels gaxdis 
iseTive simkacris standartis gamoyenebas, rogorc amave safuZvle-
biT diskriminaciuli diferenciaciis Semowmebis dros gamoiyeneba. 
es ukanaskneli midgoma aSS-is sakonstitucio iurisprudenciidan am 
SemTxvevebisTvis miuwvdomeli iqneba. Tumca samxreT afrikis gamoc-
dileba cxadad gvafrTxilebs, rom pozitiuri zomebis diskrimina-
ciulobis Semowmebis damTmobi standartis gamoyeneba mniSvnelovan 
safrTxeebs moicavs da misgan TavSekaveba gvmarTebs. 
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IV. Tanasworobis konstituciuri  
Semowmeba aSS-Si

1. Sejameba

amerikis SeerTebuli Statebis konstituciis me-14 Sesworeba adgens, 
rom „arc erT Stats ar aqvs ufleba ... misi iurisdiqciis farglebSi, 
pirs kanonis Tanabari dacva waarTvas“. marTalia, sityvasityviT es 
debuleba mxolod Statebis da adgilobrivi mTavrobis aqtorebze 
unda vrceldebodes, Tumca aSS-is uzenaesma sasamarTlom kanonis 
mier yvelas Tanabari dacvis klauzula aSS-is me-5 SesworebiT dacul 
saTanado proceduris klauzulasTan daakavSira, romelic aSS-is 
mTavrobaze vrceldeba. am debulebebis saqarTvelos konstituciis 
me-14 muxlTan Sedarebisas yvelaze TvalsaCinoa, rom aSS-is konsti-
tucia daculi statusis mqone specialur kategoriebs ar icnobs. 
aSS-Si droTa ganmavlobaSi e.w. „saeWvo kategoriebis“ identificireba 
moxda, rac saqarTvelos konstituciis me-14 muxliT gansazRvrul 
zogierT, magram ara yvela, kategorias moicavs.

aSS-is kongresma me-14 Sesworeba samoqalaqo omis da me-13 Sesworebis 
mier daculi monobis gauqmebis Semdeg gamoacxada. amis Sedegad kano-
niT Tanabari dacvis debuleba Tavdapirvelad upiratesad rasobrivi 
diskriminaciis SemTxvevebis mimarT gamoiyeneboda.1 Semdgom wlebSi, 
am konteqstSi debulebis gamoyeneba „gancalkevebuli magram Tana-
bari“ doqtrinis saxeliT cnobili SezRudvis damkvidrebis Sedegad 
Sesustda, romelmac mimdinare rasobrivi diskriminacia kanonierad 

1	 1872 wels uzenaesi sasamarTlos mosamarTlem „Statis nebismieri diskriminaciuli 
moqmedebis mimarT, romelic Savkanianebis, rogorc klasis winaaRmdeg ar aris mimar-
Tuli, an maT rasas ar ukavSirdeba, odesme am debulebis moqmedebis sferoSi mox-
vedris Taobaze eWvi gamoxata.

 	 Slaughter-House Cases, 83 U.S. 36, 81, 16 Wall. 36, 21 L. Ed. 394 (1872).
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aqcia. amas garda, ratifikaciis pirveli 80 wlis manZilze Tanabari 
dacvis debuleba uzenaesi sasamarTlos erT-erTi mosamarTlis mier 
wodebul „konstituciuri argumentebis ukanasknel TavSesafrad“2 iqca. 
es midgoma, romelic SedarebiT umniSvnelod aqcevda am debulebas, 
meore msoflio omis Semdeg Seicvala, rodesac TandaTanobiT dRes 
arsebuli midgoma Camoyalibda.

dRes Tanasworobis principis mimarT gansxvavebuli midgomebi 
arsebobs. erT-erTi midgoma yuradRebas uzenaesi sasamarTlos umra-
vlesobis sawinaaRmdego rolze da „izolirebuli da ugulebelyo-
fili umciresobebis“ procedurul dacvaze amaxvilebs, romlebsac 
umravlesobis mier gansazRvrul politikur procesSi sakuTari Tavis 
dacvis SesaZlebloba ar aqvT.3 marTalia, am kategoriaSi male rasa 
da erovnuli warmomavloba (an eTnikuri warmomavloba) moeqca, da 
maleve Statebis mier am statusiT diskriminacia daculi statusis 
sias SeuerTda, Tumca msjeloba damatebiTi kategoriebis Sesaxeb, 
romlebic maTi bunebiT sasamarTlos mier ufro mkacr Semowmebas 
unda daeqvemdebaros, ufro didxans gagrZelda. es procesi sabolood 
uzenaesi sasamarTlos mier „Semowmebis saSualo intensivobis“ aRiare-
biT dasrulda, rac genderis da legitimurobis mimarT gamoiyeneba. 
am siisTvis axali kategoriebis damatebis aucileblobis Taobaze 
msjeloba dResac grZeldeba. bolo dros gansakuTrebuli yuradReba 
seqsualuri orientaciis, an genderuli identobis sakiTxebs eTmoba.

„saeWvo kategoriebTan“ dakavSirebul saqmeebSi sasamarTlo yura-
dRebas upirvelesad ganzraxvis arsebobaze amaxvilebs, rac, kanonis 
safuZvelze diskriminaciis SemTxvevebSi SedarebiT advili gadasaWre-
lia, Tumca kanonebis aRsrulebisas ganxorcielebuli diskriminaciis 
SemTxvevebSi saqme rTuldeba.

Tu saqme saeWvo kategoriebs ar exeba, sasamarTlo Semowmeba xeli-
suflebis moqmedebis „TviTneburi“ xasiaTis – rasac aseve „raime ra-
cionalur safuZvels“ uwodeben – dadgeniT iwyeba. aseT SemTxvevebSi 
sasamarTlos Semowmebis xarisxi minimaluria da mtkicebis ZiriTadi 
tvirTi mosarCeleze gadadis. 

2	 Buck v. Bell, 274 U.S. 200, 208 (1927) (sadac sasamarTlom specialur samkurnalo dawe-
sebulebebSi moTavsebuli qalebis iZulebiTi sterilizacia ZalaSi datova).

3	 SeadareT United States v. Carolene Products Co., 304 U.S. 144, 152-54 n.4, 58 S. Ct. 778, 82 
L. Ed. 1234 (1938).
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am midgomisgan gamonaklisebic arsebobs, rodesac xelisuflebis 
„arasaTanado“, an „aralegitimuri“ safuZvliT moqmedeba, an Tanaswo-
robis principis fundamenturi Tavisuflebis interesebTan kavSiri 
cxadia, rac gamoxatvis Tanabar SesaZleblobas, religiuri saqmia-
nobis Tanabar SesaZleblobas, sasamarTlo procesSi monawileobis 
Tanabar SesaZleblobas, xmis micemis Tanabar SesaZleblobas, an pi-
radi cxovrebis Sesaxeb gadawyvetilebebis, rogoricaa qorwineba da 
STamomavlobis yola, Tanabar SesaZleblobas gulisxmobs.

uzenaesi sasamarTlos mosamarTleebs Soris arsebuli uTanxmoebis 
maRali xarisxis gaTvaliswinebiT, Tanasworobis dacvis am Semowmebis 
stabiluri da Tanmimdevruli saxiT aRwera rTulia. isini ver Tanxm-
debian specifikur konteqstSi Semowmebis xarisxze da sasamarTlo 
kontrolis sferoze, samarTlebriv dacvas daqvemdebarebuli intere-
sebis definiciaze, verc xelisuflebis motivis garkvevisas sakuTari 
funqciis xarisxsa da Taobaze da verc sakanonmdeblo ganzraxvis 
sasamarTlo gamokvlevis mniSvnelobaze. mosamarTleebis nawili 
„mkafiod gamijvnis wesebis“ (bright-line rules) gamoyenebas amarTlebs 
da sasamarTlos mier interesebis dabalansebas ar eTanxmeba, rasac 
Tanazomierebis Semowmebis koncefcia efuZneba. mosamarTleebi verc 
fundamenturi interesebis ganmartebisas „istoriis da tradiciis“ 
rolis Taobaze Tanxmdebian da viwro, an zogad ganmartebebs arCeven, 
romlebic individualuri mosamarTleebis politikur preferenciebs 
asaxavs.

2. neitraluri kanoni

saqarTvelos sasamarTlos mier ganmartebuli „neitraluri ka-
nonis“ koncefcia aSS-is eqvivalents gvagonebs, romlis mixedviTac, 
Tanabari dacvis klauzulis damrRvevi kanonis gamsaCivrebel pirebs, 
ekisrebaT gasaCivrebuli kanonis, an kanonis gamoyenebis praqtikis mier 
„saeWvo kategoriis“ safuZvelze maTi ganzrax araTanabrad mopyrobis 
mtkicebis tvirTi. Tu aseTi ganzraxva ar dasturdeba, xelisuflebis 
RonisZieba „racionaluri safuZvlis“ testiT mowmdeba, rasac axlavs 
xelisuflebis mimarT daTmobis (deference) sasamarTlo politika.

ganzraxvis arsebobis damtkiceba, ra Tqma unda, yvelaze iolia, Tu 
teqsti jgufis gansazRvrebas pirdapir moicavs. Semowmebis mkacri 
standarti (testi) rasobrivi diskriminaciis SemTxvevaSi gamoiyeneba, 
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Tuki klasifikaciis safuZveli rasaa, xelisuflebis mier kanonis 
„Tanabrad“ gamoyenebis mtkicebis miuxedavad.4 Tumca, zogierTi, erTi 
SexedviT Tanabari kanonebis mkacri testiT Semowmebac SesaZlebelia, 
Tuki mosarCele daamtkicebs, rom xelisufleba kanonis miRebisas 
diskriminaciuli motiviT xelmZRvanelobda an, rom xelisuflebis 
aRmasrulebeli Sto kanons ganzrax diskriminaciulad iyenebs.5 Tumca 
diskriminaciuli ganzraxvis mtkicebisTvis mxolod statistikuri 
mtkicebulebebi ar iqneba sakmarisi, Tuki xelisufleba legitimur 
aradiskriminaciul motivs daamtkicebs.6

Tanasworobis ufro mkacri Semowmebis testis gamoyenebis gan-
zraxvis arsebobis damtkicebasTan kavSiri xSirad kritikis sagans 
warmoadgens, gansakuTrebiT, rasobriv safuZvelze diskriminaciis 
socialuri problemebis gadaWris xelisuflebis Zalisxmevis konte-
qstSi. SemuSavebuli programebi, romlebic miznad warsuli diskrimi-
naciis, an arsebuli uTanasworobis gadaWras isaxaven, avtomaturad 
Semowmebis tests eqvemdebareba, romlis gadalaxvac ukiduresad 
rTulia.7 Sedegad, sasamarTlo rasis safuZvelze uTanasworobis pro-
blemis mogvarebaze mimarTul saxelisuflebo RonisZiebebs auqmebs, 
amasTanave savaraudo uTanasworobis damakanonebel saxelisuflebo 
gadawyvetilebebs minimalurad akontrolebs.8

ganzraxvaze aqcentis garda, aSS-is sasamarTloebi aseve iyeneben 
Semowmebis ufro mkacr standarts (tests) Tuki araTanabari mo-

4  uzenaesma sasamarTlom „gancalkevebuli magram Tanabari“ doqtrina misi gadawyvetilebiT 
Brown v. Board of Ed. of Topeka, Shawnee County, Kan., 347 U.S. 483 (1954) uaryo.

5  SeadareT Yick Wo v. Hopkins, 118 U.S. 356 (1886) (sadac yovlismomcveli statistikuri 
monacemebis safuZvelze dadginda, rom xis struqturisgan aSenebuli samrecxaoebis 
akrZalvis Sesaxeb debuleba mxolod Cinelebis sakuTrebaSi arsebuli xis struqtur-
isgan aSenebuli samrecxaoebis mimarT gamoiyeneboda).

6  SeadareT Washington v. Davis, 426 U.S. 229 (1976) (sadac sasamarTlom aradiskrimi-
naciulad miiCnia afrikel-amerikelebze diskriminaciuli gavlenis mqone policiis 
oficrebis SesarCevi gamocda); aseve Personnel Adm’r of Massachusetts v. Feeney, 442 U.S. 
256 (1979) (sadac sasamarTlom aradiskriminaciulad miiCnia qalebze diskriminaciuli 
zegavlenis mqone, saxelmwifo moxeleebad veteranebis dasaqmebis preferencia).

7	 SeadareT e.g., Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 2d 
158 (1995) (sadac sasamarTlom ganixila federaluri programa, romelic upirateso-
bas umciresobisadmi mikuTvnebul subkontraqtorebs aniWebda). 

8  SeadareT City of Richmond v. J.A. Croson Co., 488 U.S. 469, 109 S. Ct. 706, 102 L. Ed. 2d 854 
(1989) (sadac sasamarTlom kontraqtorebis mimarT uTanasworo mopyrobis mtkice-
bulebis arsebobis miuxedavad, umciresobisadmi mikuTvnebuli kontraqtorebisTvis 
konkurentuli SerCevis gareSe qalaqis kontraqtebis micemis saxelmwifo programa 
ZalaSi datova).
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pyroba „saeWvo kategorias“ ar moicavs, magram jgufis fundamentur 
uflebasTan, an fundamentur interesTan dakavSirebulia. es doq-
trina gansakuTrebiT aqtualuri „xmis micemis“9, „sasamarTlosadmi 
mimarTvis“10, an qorwinebis damadasturebeli sertifikatis mopovebis 
uflebebTan dakavSirebuli finansuri tvirTis dakisrebisas xdeba.11 
uzenaesma sasamarTlom aseve Semowmebis ufro mkacri standarti 
(testi) gamoiyena daculi jgufis wevrebis iseTi mniSvnelovani ufle-
bebis darRvevisas, rogoricaa kontraceptivebze xelmisawvdomoba12, 
an maTze savaldebulo sterilizaciis dakisreba.13

3. arsebiTad Tanasworebi

„saeWvo kategoriebis“ SemTxvevebSi mosarCeles daculi jgufis „ar-
sebiTi Tanasworobis“ mtkicebis tvirTi ar aqvs. piriqiT, mosarCelis 
mier rasis, erovnuli warmomavlobis, siRaribis, genderis, an qorwi-
nebaSi dabadebis statusis (legitimacy) safuZvelze ganzrax diskrimi-
naciis damtkicebisas mtkicebis tvirTi avtomaturad xelisuflebaze 
gadadis, romelmac rasis, an erovnuli warmomavlobis safuZvelze 
diskriminaciis marTebuloba unda daasabuTos. sinamdvileSi Sedarebis 

9	 SeadareT Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 86 S. Ct. 1079, 16 L. Ed. 2d 
169 (1966) (sadac sasamarTlom Raribebis mimarT diskriminaciuli saarCevno gadasaxa-
di gaauqma).

10	 SeadareT Griffin v. Illinois, 351 U.S. 12, 18, 76 S. Ct. 585, 100 L. Ed. 891 (1956) (sadac sa-
samarTlom sisxlis samarTlebrivi devnisas Rarib, dacvis qveS myof pirebisTvis maT wi-
naaRmdeg gamotanili ganaCenis gasaCivrebis Tanabari uflebebi daadgina); M.L.B. v. S.L.J., 
519 U.S. (sadac sasamarTlom mSoblebis uflebebTan dakavSirebuli sasamarTlos gad-
awyvetilebebis zeda instanciaSi gasaCivrebis gadasaxadi SezRuda). es ufleba vrcel-
deba mxolod maTze, visac sasamarTlosadmi mimarTva surT gansazRvruli fundamentu-
ri interesebis dacvisTvis, rogoric aris sisxlis samarTlebrivi devnis procesSi sa-
kuTari interesebis dacva, an mSoblis uflebis dacva da ar vrceldeba mosarCeleebze, 
romlebsac sasesxo valdebulebisgan gaTavisufleba surT.

11	 SeadareT Zablocki v. Redhail, 434 U.S. 374, 387 n.12, 98 S. Ct. 673, 54 L. Ed. 2d 618 (1978) 
(sadac sasamarTlom bavSvze Semweobis valdebuli pirebis qorwinebis akrZalvis viskon-
sinis Statis kanoni gaauqma).

12	 SeadareT Eisenstadt v. Baird, 405 U.S. 438, 448, 92 S. Ct. 1029, 31 L. Ed. 2d 349 (1972) (sa-
dac sasamarTlom aRniSna rom „[i] ubralod aragonivruli iqneboda vivaraudoT, rom 
masaCusecis Stati fexmZimobis da arasasurveli Svilis gaCenis mizniT sqesobrivi 
kavSirisTvis sasjels gansazRvravs“).

13	 SeadareT Skinner v. Oklahoma, 316 U.S. 535. 62 S. Ct. 1110, 86 L. Ed. 1655 (1942) (sadac 
sasamarTlom Tanabari dacvis klauzula ganixila da gansazRvruli saxis sisxlis 
samarTlis danaSaulebis Camdeni pirebis mimarT gaTvaliswinebuli savaldebulo 
sterilizaciis uflebamosilebis Sesaxeb kanoni gaauqma). 
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sakiTxi arc ki dgas, radgan mtkicebis tvirTi avtomaturad xeli-
suflebazea, romelmac unda aCvenos rom mas „dauZleveli“ interesi 
amoZravebda, romlis sxva, naklebad diskriminaciuli saSualebebiT 
realizeba ar SeeZlo. genderis safuZvelze diskriminaciis SemTxveveb-
Si xelisuflebam SeiZleba amtkicos, rom diskriminacia ganpirobebuli 
iyo specifikur situaciaSi qalebsa da mamakacebs Soris arsebuli 
gansxvavebebiT. Tumca, amis mtkicebis tvirTi xelisuflebas daekis-
reba. sxvadasxva mosamarTleebis mier es interesi gansxvavebulad 
aris aRwerili, xan rogorc „gansakuTrebulad damajerebeli“14, xan 
rogorc xelisuflebis „arsebiTi interesi.“15 uzenaesi sasamarTlo, 
rodesac is „saeWvo kategoriebs“ ar ganixilavs, „arsebiTi Tanasworo-
bis“ damtkicebis moTxovnis msgavs midgomas iyenebs, ese igi midgomas, 
romelic mosarCelisgan imis warmoCenas moiTxovs, rom araTanabari 
mopyrobis safuZvlisadmi (sagnisadmi) mas msgavsi interesi aqvs. aseTi 
magaliTia Statis mier diskriminaciuli dabegvris saqme, romelic 
sxva Statebis sadazRvevo kompaniebis mimarT gamoiyeneboda.16 rogorc 
SemdgomSi msjelobidan ufro detalurad gamoCndeba, es argumenti, 
rogorc wesi, Cndeba SemTxvevebSi, rodesac xelisufleba mis mier 
ganxorcielebul diskriminaciis SemTxvevebSi sasamarTlos mier 
„aralegitimurad“ miCneuli motivebiT xelmZRvanelobs. 

 
4. diskriminaciis safuZvlebi

rogorc ukve aRiniSna, aSS-is da saqarTvelos konstituciebs Ziri-
Tadad is garemoeba ganasxvavebs, rom me-14 SesworebaSi diskriminaciis 
specifikuri safuZvlebi (niSnebi) gansazRvruli ar aris. miuxedavad 
amisa, aSS-is uzenaesi sasamarTlo safexurebriv Semowmebis midgomas 
iyenebs (tiered-scrutiny approach), rac rasis, erovnuli warmomavlobis 
(eTnikuroba), aseve garkveulwilad sxva qveynis moqalaqeobis safuZ-

14	 SeadareT United States v. Virginia, 518 U.S. 515, 531 (1996) (sadac sasamarTlom daadgina, 
rom samxedro akademiaSi mxolod mamakacebis miRebisTvis „gansakuTrebiT damajere-
beli dasabuTeba ar arsebobda“).

15	 SeadareT Nguyen v. Immigration and Naturalization Service, 533 U.S. 53, 60 (2001) (sadac 
sasamarTlom aSS-is dauqorwinebeli mamakacebis da qalebis Svilebis genderuli kla-
sifikacia, rogorc „mniSvnelovani saxelisuflebo mizani“, ZalaSi datova).

16	 SeadareT Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869, 105 S. Ct. 1676, 84 L. Ed. 2d 751 
(1985) (sadac sasamarTlom daadgina, rom ganzraxva, romelic sxva Statis sadazRvevo 
kompaniebTan SedarebiT, Statis sadazRvevo kompaniebis upirates mdgomareobaSi Cay-
enebas gulisxmobda ukanono (aralegitimuri) iyo).



145

IV. Tanasworobis konstituciuri Semowmeba aSS-Si

vliT diskriminaciis sasamarTlos mier „mkacri standartiT (testiT) 
Semowmebas gulisxmobs. genderis da qorwinebaSi dabadebis statusis 
(legitimacy) (rasac dabadebisas mSoblebis ojaxur statuss uwodeben) 
safuZvelze diskriminacias sasamarTlo saSualo simkacris standar-
tiT (testiT) amowmebs. aSS-is uzenaesi samarTlo seqsualur orien-
tacias, rogorc SedarebiT mkacri standartiT(testiT) Semowmebis 
safuZvels, uaryofs. amis miuxedavad, qveda instanciis sasamarTloebi 
aseTi SemTxvevebis „SedarebiT mkacri standartiT“ Semowmebas cdilo-
ben. Tumca uzenaesi sasamarTlo miiCnevs, rom radgan xelisuflebas 
aseTi diskriminaciisas legitimuri racionaluri safuZveli aqvs, 
„SedarebiT mkacri standartiT“ Semowmebis saWiroeba ar arsebobs.17 
mosamarTleebma SezRuduli SesaZleblobebis statusis SedarebiT 
mkacri standartiT Semowmebaze uari Tqves, riTac am konteqstSi maT 
aseve is „aralegitimuri“ motivebic uaryves, romlebic savaraudod 
asaxavs antipaTias, romelic efuZneba Sedarebadi jgufebis mimarT 
gansxvavebul mopyrobas. legitimuri da aralegitimuri motivebis 
gansxvaveba SesaZlebels xdis diskriminaciis dasabuTebisas margina-
lizaciis mtkicebis gaTvaliswinebas.

5. diskriminaciis mizani

diskriminaciis „mizani“ amerikul marTlmsajulebaSi kritiku-
lad mniSvnelovan rols asrulebs, radgan „saeWvo kategoriebis“ 
safuZvelze diskriminaciisas „mkacri Semowmebis standarti (testi)“ 
mxolod diskriminaciis ganzraxvis pirdapir, an iribad damtkicebis 
SesaZleblobis SemTxvevaSi gamoiyeneba. mxolod Sedegi ver gamoiw-
vevs mkacr Semowmebas. (es SezRudva ar exeba samoqalaqo uflebebis 
Sesaxeb federalur kanonebs, romlebic, konstituciuri statusis 
arqonis miuxedavad, rogorc kerZo pirebis, ise xelisuflebis mier 
diskriminaciazec vrceldeba). rogorc zeviT aRiniSna, sakiTxi, 
arsebobda Tu ara „ganzraxva“, aseve „saeWvo kategoriis“ statusis 
armqone jgufebis mimarT diskriminaciis SemTxvevebzec vrceldeba, 
rogorc minimum, Tuki mosarCele xelisuflebis aralegitimuri 
motiviT moqmedebas daamtkicebs. rogorc Cans, Tanasworobis saki-

17	 SeadareT Romer v. Evans, 517 U.S. 620 (1996) (sadac sasamarTlom uaryo, seqsualuri 
orientaciis safuZvelze diskriminaciisTan Statis, an adgilobrivi xelisuflebis 
brZolis Semaferxebeli kanoni).
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Txebis mimarT aSS-is da saqarTveloSi arsebul midgomebs arsebiTad 
swored es ganasxvavebs.

Tanazomierebis mosazrebebis amsaxveli „gaumarTlebeli tvirTis 
dakisrebis“ koncefcia mxolod fundamentur interesebTan mimar-
TebiT diskriminaciis konteqstSi moqmedebs. es specifikuri cneba 
ufro metad „arsebiTi saTanado proceduris“ konteqstSi analizisas 
gamoiyeneba da mas Tanabari dacvis analizisas ar mimarTaven.18 Tumca 
msgavsi testebi fundamenturi interesebis analizis SemTxvevaSic 
gamoiyenes, im jgufebis mimarT diskriminaciis, romlebsac winaaRmde-
goba eqmnebaT (umZimdebaT) arCevnebSi xmis micemisas, an sacxovrebeli 
adgilis, Tu identobis dadasturebis19, an sasamarTlos xelmisawv-
domobis SezRudvebis SemTxvevebSi.20

6. dacvis saSualeba

zogadi wesi, romlis mixedviTac saqarTvelos sakonstitucio 
sasamarTlo kanoniT miniWebul SeRavaTebze sasamarTlo Semowmebis 
gavrcelebas zRudavs aSS-Si aseve aRiarebulia. klasikuria saqme, 
sadac „mxolod TeTrebisTvis“ arsebuli sacurao auzis mepatro-
nem, municipaluri mTavrobis winaaRmdeg momCivanma procesi moigo, 
Tumca auzis desegregaciis nacvlad, qalaqs sacurao auzis daketvis 
ufleba mieca.21 aRmasrulebeli xelisuflebis diskriminaciul Ro-
nisZiebebTan dakavSirebul sarCelebSi dacvis saSualebebis sakiTxi 
ufro kompleqsuri xdeba, gansakuTrebiT warsulis diskriminaciis 
mtkicebisas gaTanabrebis pozitiuri RonisZiebebis saWiroebis Sem-
TxvevaSi. magaliTad, Tu xelisuflebis mier diskriminaciis istoriis 
Sedegad dasaqmebulebs Soris umciresobis warmomadgenlebi TiTqmis 
ar gvxvdebian, garkveuli rasobrivi balansis aRdgenis mizniT sasa-

18	 „arasaTanado tvirTis“ testi sasamarTlom gamoiyena saqmeSi Planned Parenthood v. Ca-
sey, 505 U.S. 833 (1992) (sadac sasamarTlom abortis SezRudvebis nawili ZalaSi dato-
va, xolo nawili gaauqma).

19	 SeadareT Crawford v. Marion County Election Bd., 553 U.S. 181 (2008) (sadac sasamarTlom 
daadgina, rom fotos gadaRebis tvirTi gamarTlebuli iyo saxelmwifos legitimuri 
safuZvliT da saxelmwifos sakmarisad wonadi interesebiT).

20	 SeadareT M.L.B v. S.L.J., 519 U.S. 102 (1996) (sadac sasamarTlom mSoblis uflebis maRa-
li instanciis sasamarTloSi gasaCivrebis barierebi gaauqma).

21	 Palmer v. Thompson, 403 U.S. 217 (1971) (ganmarteba, rom qalaqs ar gaaCnia „pozitiuri 
valdebuleba“ amuSaos sacurao auzebi).
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marTloebma SeiZleba samsaxurSi miRebisas preferenciebis damdgeni 
gaTanabrebiTi RonisZiebebi gamoiyenon. igive koncefcia vrceldeba 
skolebze, kerZod mosamarTleebma gansazRvrul garemoebebSi xeli-
suflebas rasobrivad mravalferovani studentebis mosazidad axali 
skolis Seqmna daavales.22

7. gansxvavebuli mopyrobis intensivoba

aSS-is sasamarTlo praqtika gansxvavebuli mopyrobis „intensivo-
baze“ ar msjelobs imgvari kategoriebis mimarT, romlebic „saeWvo 
kategoriad“ identificirebuli ar aris. uzenaesi sasamarTlos 
mosamarTleebi amis nacvlad, nawilobriv amgvari gansxvavebisTvis 
Tavis aridebis mizniT, safexurobriv Semowmebas eyrdnobian. Tumca, 
mosamarTleebma am doqtrinisTvis Tavis asarideblad, romlebic 
saqarTveloSi gamoyenebuli intensivobis mosazrebebis SesaZlo al-
ternativebs gvTavazoben, mravalferovani strategiebi Camoayalibes. 
sasamarTlos yvela doneze da saqmis yvela konteqstSi SesaZlebelia 
mosazrebebis sistemis Camoyalibeba, romelic sasamarTlos mier Ta-
nasworobis Semowmebis intensivobas gazrdis, Seamcirebs, an saerTod 
ugulebelyofs. aseT SemTxvevaSi mosamarTleebi e. w. Tanazomierebis 
elementebs iyeneben, imis miuxedavad, rom formaluri doqtrinisTvis 
aseTi aRwera araa misaRebi.

Tanasworobis sasamarTlo Semowmebis yvelaze dabal safexurze 
sasamarTloebi Semowmebis standartebis (testebis) alternatiul 
formulirebebs ayalibeben, rac racionaluri safuZvlis testis 
gansxvavebuli iersaxiT gamoyenebas gulisxmobs.23 saqmeebSi, romlebic 
„saeWvo kategoriis“ jgufis mimar diskriminacias ar exeba, aRniSnuli 
gansxvavebebi xelisuflebis motivebze daiyvaneba. Tuki gadawyveti-
lebis mimRebebi politikurad arapopularuli, an Zalauflebis ar-
mqone jgufis mimarT mtruli motiviT moqmedebdnen, alternatiuli 

22	 SeadareT, e.g., Missouri v. Jenkins, 515 U.S. 70 (1995) (Jenkins III) (sadac sasamarTlos dacvis 
saSualebebis gansazRvris uflebamosileba SeizRuda, magram „magnetis skolebis“ Se-
qmnis uflebamosileba aseve nebayoflobiTi desegregaciis wasaxaliseblad zogadi 
skolebis infrastruqturis da programebis ganaxlebis uflebamosileba aRiares).

23	 SeadareT Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911) (sadac radgan „wmindad 
TviTneburi“ safuZveli ar dadasturda sasamarTlom kanoni ZalaSi datova. da F.S. 
Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920) (sadac sasamarTlom gaauqma kanoni, 
romelsac ar hqonda „samarTliani da arsebiTi kavSiri“ kanonis mizanTan).
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motivebis arsebobis mtkicebas mosamarTleebi ar gaiTvaliswineben.24 
Plyler v. Doe25 saqmeSi texasis Stati ucxo qveynis moqalaqeebis Svi-
lebs, romlebsac dokumentebi ar hqondaT wesrigSi, sajaro dawyebiT 
skolaSi ar uSvebda. es SemTxveva „saeWvo“ kategoriebis ricxvs ar 
miekuTvneboda da „interesi ar iyo fundamenturi“, magram mosamarT-
le pauelma daaskvna: „momavali moqalaqeebisa da rezidentebisTvis 
qve-klasis Seqmnis safrTxis Semcveli sakanonmdeblo klasifikacia 
me-14 Sesworebis fundamentur mizanTan TanxvedraSi ver iqneba.“26 
mosamarTle bleqmanma, sakuTar, aseve Tanmxvedr mosazrebaSi SeniSna: 
„mxolod pedanti Tu daiCemebda, rom Statebis mier mosawesrigebel 
socialuri da politikuri interesebis simravleSi gonivruli gansx-
vaveba ar arsebobs.“27

jgufis „saeWvo kategoriisTvis“ mikuTvnebis sakiTxis gadaWrisas 
gvexmareba daSvebebi imaze xelisufleba aralegitimuri motivebiT 
moqmedebs, Tu negatiuri motivebi izolirebuli gamonaklisebia 
xelisuflebis kargi ganzraxvebiT moqmedebis konteqstSi.28 sasamarT-
loebi aralegitimuri motivis mtkicebulebas asakis, an mentalurad 
SezRuduli SesaZleblobebis saqmeebSi iTxoven, sadac sakuTriv 
kategoriis gansazRra rTulia da xelisuflebis regulacia xSirad 
keTilganwyobili motiviTaa miRebuli. Tumca es safuZvlebi qreba 
seqsualuri orientaciis konteqstSi da aralegitimuri motivebi 
SeiZleba ubralod sasamarTlos mier mkacri Semowmebis standartis 
gamoyenebis alternatiul mizezad iqces.29

meore mxriv, speqtris meore boloSi uzenaesi sasamarTlos mosa-
marTleebi mkacri Semowmebis standartiT (testis) gamowveuli Sedegis 

24	 SeadareT, e.g., U.S. Dept. of Agriculture v. Moreno, 413 U.S. 528 (1973) (sadac sasamarTlom 
„hipebis Temis mimarT“ aralegitimuri motivis safuZvelze diskriminacia daadgina) 
aseve Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869 (1985) (sadac sasamarTlom daadgina, 
rom Statis sadazRvevo kompaniebisTvis privilegiebis miniWeba sxva Statis sadazRve-
vo kompaniebis mimarT aralegitimur mizans efuZneboda).

25	 SeadareT Plyler v. Doe, 457 U.S. 202 (1982).

26	 Plyler, 457 U.S. at 239 (Powell, J., Tanmxvedri mosazreba).

27	 Plyler, 457 U.S. at 233.
28	 SeadareT legitimaciis, an genderis Sesaxeb saqmeebi, saqmeebs romlebic exeboda men-

talur SezRudul SesaZleblobebs, an asakTan dakavSirebul saqmeebs. diskusiisTvis 
SeadareT City of Cleburne, Tex. v. Cleburne Living Center, 473 U.S. 432, 443 (1985).

29	 SeadareT Romer v. Evans, 517 U.S. 620, 634 (1996) (sadac sasamarTlom aRniSna: „gardau-
valia daskvna rom araxelsayreli mopyroba am klasisadmi mtrulma ganwyobam warmoS-
va, romelsac miekuTvnebian am regulirebas daqvemdebarebuli pirebi“). 
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SemsubuqebisTvis mraval teqnikas iyeneben. ucxoelebis winaaRmdeg 
diskriminaciis konteqstSi wesebidan gamonaklisebi ganisazRvra da 
„sajaro funqciis“ xelovnuri xazia gamoyenebuli policiis ofi-
crebis, an sajaro skolebis maswavleblebis mimarT. am konteqstSi 
diskriminaciis gamarTlebisTvis sakmarisia racionaluri safuZvliT 
Semowmeba da sasamarTlo mkacri Semowmebis standarts (tests) ar 
iyenebs, romelic, rogorc wesi xelisuflebis mier dasaqmebulebis 
konteqstSi gamoiyeneba.30 aseve, mosamarTleebi, maT mier „ganzraxvis“ 
analizis procesSi, xelisuflebisTvis meti, an naklebi diskreciis 
miniWebis mizniT xSirad manipulireben. rasobriv safuZvelze dis-
kriminaciis ganzraxva, xelaxla daniSvnisas, Tuki es „dominanturi“ 
motiviT xdeba ufro mkacri Semowmebis standartis (testis) gamoye-
nebas moiTxovs31 da nafici msajulebis SerCevisas maTi kandidaturis 
mtkicebis gareSe uaryofis SemTxvevaSi diskriminaciis mtkicebuleba 
SeiZleba „neitraluri“ ganmartebiT daiZlios.32

saqme imaSia, rom amerikis sasamarTloebi „gansxvavebuli mopyrobis 
intensiurobaze“, rogorc Tanabari dacvis doqtrinis komponentze 
msjelobas zogadad Tavs arideben. realurad, rogorc minimum raRac 
doziT es doqtrina aRiarebulia. rogorc zeviT aRiniSna, es sakiTxi 
„arasaTanado tvirTis“ aRiarebisas wamoiWreba, rodesac kanonebi 
„fundamentur interesebs“ exeba.

8. diskriminaciis gamarTlebis testebi

rogorc am msjelobaSi gamoCnda, diskriminaciis gamarTlebis 
testebis formaluri aRwera realur praqtikasTan SedarebiT ufro 
xisti Cans da sxvadasxva testebisadmi inidividualuri mosamarTleebis 
midgomebi erTmniSvnelovnad gansxvavebulia. Tumca, uzenaesi sasa-
marTlos umravlesobis mosazrebebi SedarebiT Tanmimdevrulia da 

30	 SeadareT e.g., Ambach v. Norwick, 441 U.S. 68, 80, 99 S. Ct. 1589, 60 L. Ed. 2d 49 (1979) 
(sadac sasamarTlom ganmarta, rom sajaro skolis maswavleblebi „saxelisuflebo 
funqciidan“ gamonakliss warmoadgenen, riTic Tavi aarida wess, romelic ucxoelis 
mimarT diskriminaciis SemTxvevisas mkacr Semowmebas moiTxovs).

31	 SeadareT Easley v. Cromartie, 532 U.S. 234, 258 (sadac sasamarTlom daaskvna, rom qveda 
instanciis sasamarTlos gansazRvreba, rom kanonmdeblis motivi iyo dominanturad 
rasobrivze dafuZnebuli, ar iyo politikuri, aramed iyo „cxadad mcdari“. Bush v. 
Vera, 517 U.S. 952, 116 S. Ct. 1941, 135 L. Ed. 2d 248 (1996) (sadac sasamarTlom daadgina, 
rom texasis kongresis mier ubnebis gegmis cvileba mkacr Semowmebas ver pasuxobda).

32	 Purkett v. Elem, 514 U.S. 765, 115 S. Ct. 1769, 131 L. Ed. 2d 834, 840 (1995).
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rogorc minimum zedapirze mainc Cans, rom mosamarTleebi sxvadasxva 
testebis xist formulas iyeneben da uars amboben Tanasworobis 
Semowmebaze.

formaluri midgomis mixedviT mkacri Semowmeba (testi) xeli-
suflebis mier „saeWvo kategoriis“ klasifikaciis gamoyenebisas 
„dauZleveli interesis“ damtkicebas moiTxovs. xelisuflebam aseve 
unda daamtkicos, rom misi RonisZieba am interesis miRwevis mizniT 
viwrodaa gansazRvruli da rom am miznis miRweva ufro naklebad 
diskriminaciuli gziT iyo SeuZlebeli. umaRlesi ganaTlebis sfe-
roSi ufro meti mravalferovnebis maRwevisTvis studentebis SerCe-
vis procesSi rasobrivi faqtoris kriteriumad gamoyenebis Sesaxeb 
gadawyvetilebebis konteqstSi mkacri Semowmebis (testis) aRwera 
da gamoyeneba Semowmebis (testis) axlandel aRweras gvTavazobs. 
rodesac aSS-is uzenaesi sasamarTlos mosamarTleebma 2013 wels 
pirvelad ganixiles saqme „Fisher v. University of Texas“, maT yuradReba 
gaamaxviles, rom imis miuxedavad, rom universitetis gadawyvetilebis 
mimarT, romlis mixedviTac, mravalferovneba aris misi saganmanaT-
leblo misiis arsebiTi elementi, SeiZleba arsebobdes garkveuli 
daTmobis politika (deference), studentebis mravalferovneba unda 
moicavdes maxasiaTeblebis farTo speqtrs, romelSic rasa, an eTni-
kuri warmomavloba mxolod erTi elementia da rom sasamarTlo ar 
aZlevs universitets nebarTvas universitetSi studentebis miRebis 
procesSi gamoiyenos rasa, rogorc safuZveli (kriteriumi), garda 
zeviT mocemuli safuZvlisa.33 saqmis qveda instanciis sasamarT-
losTvis xelaxla gansaxilvelad dabrunebisas, mosamarTleebma yu-
radReba im garemoebaze gaamaxviles, rom mkacr Semowmebas (tests) 
mravalferovnebis miRwevis meTodebi daeqvemdebareba, maT Soris 
„specifikurad da viwrod formirebuli“ universitetis politika, 
imisTvis rom rasobrivi faqtori „aucilebeli“ iyos studentebis 
mravalferovnebis saganmanaTleblo sikeTeebis miRebisTvis. rodesac 
saqme 2016 wels uzenaes sasamarTloSi dabrunda, mosamarTleebis 
umravlesobam universitetis programa ZalaSi datova da yuradReba 
universitetis akademiuri gadawyvetilebis mimarT daTmobis (defe-
rence) xarisxze gaamaxvila, romlis mixedviTac studentebis mraval-
ferovnebiT universitetebi saganmanaTlebo benefitebs iReben, aseve 

33  Fisher v. University of Texas, 133 S. Ct. 2311, 2321 (2013).
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garemoebaze, rom universitetma stereotipebis gadalaxvis, rasebs 
Soris urTierTgagebis xelSewyobis da studentebis mravalfero-
van sazogadoebaSi muSaobisTvis momzadebis konkretuli da mkafio 
miznebi aCvena. radgan mtkicebulebebis safuZvelze warmoCinda, rom 
igive miznebis rasobrivad neitraluri alternativebiT miRweva iyo 
SeuZlebeli mosamarTleebis umravlesobam daaskvna, rom universi-
tetis politika „viwrod gansazRvris“ moTxovnebs akmayofilebda.34 
(gansxvavebuli mosazrebis avtori mosamarTleebi am saqmeSi miiCne-
vdnen, rom kanoni stereotipebs efuZneboda).

„saSualo simkacris Semowmebis (testis) aRweris mcdeloba ufro 
rTulia, radgan, upiratesad sasamarTlo standartebs imis mixediT 
cvlis, is diskriminacias ZalaSi tovebs, Tu auqmebs. rodesac mo-
samarTleebma samxedro wvrTvnis sferoSi tradiciuli, mxolod ma-
makacebis universitetis SenarCunebis Sesaxeb Statis gadawyvetileba 
gaauqmes, maT „kacebsa da qalebs Soris Tandayolil gansxvavebebis“ 
da tradiciul stereotipebs Soris gansxvavebis saWiroeba axsnes 
da genderis klasifikaciis SenarCunebisTvis „ukiduresad damaje-
rebeli gamarTleba“ moiTxoves.35 piriqiT, rodesac mosamarTleebma 
ZalaSi datoves sazRvargareT dabadebuli ukanono bavSvis mimarT 
gansxvavebuli mopyroba, imis mixedviT aSS-is moqalaqe bavSvis deda, 
Tu mama iyo, mosamarTleebis umravlesobam daaskvna, rom gansxvaveba 
„realur gansxvavebebs“ efuZneboda da aseve: „xelisuflebis mniSvne-
lovani miznebi“ ganxorcielda „arsebiTad am miznebis miRwevasTan 
dakavSirebuli saSualebiT.“36

dabolos, uzenaesi sasamarTlo diferencirebis Semowmebisas im 
niSnebis safuZvelze, romlebic „saeWvo“ kategoriaSi“ ar eqcevian, 
daTmobis standarts (tests) tradiciulad maRali xarisxiT iyenebs. 
gansxvavebiT „saeWvo kategoriebisgan“, aq diskriminaciis mtkicebis 
tvirTi srulad awevs mosarCeles, romelmac xelisuflebis „TviT-
neburi da kaprizuli moqmedeba“ unda daamtkicos. xelisuflebas 
SeuZlia sakuTari gadawyvetilebis nebismieri „gonivruli safuZ-
vliT“ gamarTleba da faqti, rom klasifikacia mizanTan Seusabamod 

34  Fisher v. University of Texas, 136 S. Ct. 2198 (2016).
35  United States v. Virginia, 518 U.S. 515, 532-33 (1982).
36  Nguyen v. I.N.S., 533 U.S. 53, 70 (2001).
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farTo37 (over-inclusive), an viwro38 (under-inclusive) pirTa wres exeba, ar 
iqneba sakmarisi da Sedegs ver Secvlis. Tumca, rogorc wina nawilSi 
iyo aRwerili, am wesisgan arsebobs gamonaklisebi, Tu mosarCele 
saxelmwifos ukanono motivebiT moqmedebis damajerebel mtkicebebs 
waradgens. 

9. Tanasworoba da fundamenturi interesebi

„saeWvo kategoriebis“ garda uzenaesi sasamarTlos mosamarTleebma 
diskriminaciis SemTxvevebis sasamarTlos mier ufro mkacri Semowmebis 
gamomwvevi „fundamenturi interesebic“ gansazRvres da am konteqstSi 
aSS-is sasamarTloebi, rogorc wesi, proporciulobis Semowmebis nairsa-
xeobebs iyeneben. pirveladi interesebi, romlebic Tanabari dacvisTvis 
gansazRvrulia rogorc „fundamenturi“, exeba saarCevno process, an 
sasamarTloebis xelmisawvdomobas.39 „mogzaurobis uflebis“ SezRudva, 
rodesac is Statis axali rezidentebis mimarT diskriminaciis formas 
iRebs, Tavdapirvelad aseve Tanabari dacvis sakiTxad aRiqmeboda40 
da axla man adgili me-14 Sesworebis privilegiebis da imunitetebis 
klauzulaSi daimkvidra.41 erTi SemTxveva, romelic piradi da ojaxu-
ri urTierTobebis sferoSi saxelmwifos mier individze dakisrebul 
tvirTs exeboda, sasamarTlom aseve Tanabari dacvis konteqstSi „fun-
damentur“ interesebad moiazra42, magram, rogorc wesi, maT saTanado 

37	 SeadareT Railway Express Agency v. People of State of New York, 336 U.S. 106 (1949) (sa-
dac sasamarTlom ZalaSi datova satvirTo manqanebze reklamis ganTavsebis akrZal-
va, Tumca satvirTo manqanebis mesakuTreebs sakuTari biznesis reklamis ganTavsebis 
ufleba misca).

38	 SeadareT New York City Transit Authority v. Beazer, 440 U.S. 568 (1979) (sadac sasamarTlom 
ZalaSi datova wesi, romelic piris mier narkotikis moxmarebis damakmayofilebeli 
mkurnalobis demonstrirebis SemTxvevebSic damsaqmebels dasaqmebaze uaris Tqmis 
uflebas aniWebda).

39	 am interesebis dacva efuZneba mosamarTle stounis mier gansazRvrul midgomas, ro-
melic man SeimuSava saqmeSi Carolene Products case. United States v. Carolene Products Co., 
304 U.S. 144, 152-53 n.4, (1938).

40	 Shapiro v. Thompson, 394 U.S. 618 (1969) (sadac sasamarTlom me-14 SesworebiT gan-
sazRvruli Tanabari dacvis da me-5 Sesworebis safuZvelze koneqtikutis da pen-
silvaniis Statebis da kolumbiis olqis rezidentebisTvis maTi keTildReobasTan am 
StatebSi cxovrebis xangrZlivobis benefitebTan dakavSireba gaaprotesta). gasaT-
valiswinebelia, rom xmis micemis an sasamarTlos xelmisawvdomobis interesebi aseve 
SeiZleba pirvel SesworebasTan mimarTebiT gansvixiloT, romlebic saTanado proce-
duris klauzulis me-14 SesworebiT daculia.

41	 Saenz v. Roe, 526 U.S. 489 (1999) (romelic exeboda axali rezidentebis keTildReobis 
kanonmdeblobis safuZvelze diskriminacias).

42	 SeadareT Eisenstadt v. Baird, 405 U.S. 438 (1972).
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proceduris klauzuliT dacul Tavisuflebis interesebs miakuTvne-
ben.43 am fundamenturi interesebis zemoT aRweril samsafexuriani 
Tanabari dacvis CarCoSi mosaqcevad mravali mcdeloba ganxorcielda, 
Tumca, rogorc wesi, es mcdelobebi warmatebuli ar iyo.44

 aseTi SemTxvevebis sazRvrebSi moqcevis saWiroebisasac, im saqmeebSi 
sadac fundamenturi interesis gamo sasamarTlos Semowmebis simkacre 
izrdeba iseve, rogorc „saeWvo kategoriebis“ saqmeebis SemTxvevaSi, 
maTi SemosazRvra mainc rTulia. de jure da de facto diskriminacie-
bis gamyofi xazi, romelsac uzenaesi sasamarTlos mosamarTleebi 
„saeWvo kategoriebisadmi“ mikuTvnebuli SemTxvevebis Semowmebisas 
iyeneben, im regulirebis SemTxvevaSi, romelic zegavlenas axdens 
fundamentur interesebze ar muSaobs. ganmartebis Tanaxmad, msje-
loba im interesebzea koncentrirebuli, romlebzec diskriminacias 
aqvs zegalena da ara mxolod jgufze, romelsac tvirTi daekisra, 
an romlis winaaRmdegac mimarTulia diskriminacia.45 Sedegad, xmis 
micemis uflebis Semlaxavi sakanonmdeblo klasifikaciebis mka-
cri standartiT (testiT) Sesamowmeblad, aucilebeli araa isini 
usamarTlo motivebs efuZnebodes. amis miuxedavad, arCevnebi maTi 
arsiT saxelmwifo regulirebis sagania da sasamarTloebi masTan 
dakavSirebul nebismier klasifikacias mkacri standartiT ar Sea-
mowmeben. imave mizeziT, ojaxTan da qorwinebasTan dakavSirebuli 
urTierTobebis regulirebisas, an sasamarTlos xelmisawvdomobis 
SezRudvisas, rezidentobis safuZvelze klasifikaciis xelSewyobis 
mizniT sasamarTloebi Statebs garkveul diskrecias aniWeben.

keTilganwyobis ar mqone, diskriminaciuli zegavlenisgan Tavi-
sufal jgufTan dakavSirebul saqmeebSi sxva konstituciur garan-
tiebTan kavSiris ararsebobisas uzenaesi sasamarTlos mosamarTleebi 

43	 SeadareT Lawrence v. Texas, 539 U.S. 558 (2003) (sadac sasamarTlom homoseqsualuri 
sadomiis Sesaxeb kanoni gaauqma); Planned Parenthood of Southeastern Pennsylvania v. Casey, 
505 U.S. 833 (1992).

44	 SeadareT, e.g., Washington v. Glucksberg, 521 U.S. 702 (1997) (sadac sasamarTlom gamoi-
yena viwro ganmarteba, Tu rodis unda daicvas sasamarTlom samedicino daxmareba-
ze uaris Tqmis ufleba da amiT Tavi aarida fizikuri daxmarebis TviTmkvlelobis 
uflebis dacvis zogad princips, rac aucileblad gamoiwvevda raRac formiT Tana-
zomierebis Semowmebas).

45	 es koncefciebi erTmaneTisgan gamijvnadia. simpaTiis ar mqone jgufis mimarT diskrim-
inacias fundamenturi interesis analizze SeiZleba hqondes zegavlena. SeadareT, e.g., 
Harper v. Virginia State Bd. of Elections, 383 U.S. 663 (1966) (sadac sasamarTlom saarCevno 
gadasaxadi Raribebis mimarT diskriminaciis gamo gaauqma).
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„gadaWarbebul tvirTs“ da „gonivrul regulaciebs“ ganasxvaveben. am 
midgomis ilustraciisTvis arCevnebSi monawileobis Sesaxeb miRebuli 
gadawyvetilebebi gamodgeba. Statebs aqvT arCevnebis samarTlianad 
da keTilsindisierad Catarebis legitimuri da seriozuli interesi 
da sajaro Tanamdebobis dakavebis msurvel kandidatebs, ki arCevnebis 
Catarebis seriozuli interesi. arCevnebis mimarT saxelmwifos le-
gitimuri interesis dacvis mizniT miRebul „gonivrul“ moTxovnebs 
sasamarTlo ZalaSi tovebs.46 magaliTad, 2008 wels uzenaesma sasa-
marTlom arCevnebSi monawileobis miRebamde amomrCevelisTvis fotos 
gadaRebis damavaldebulebeli kanonis relevanturobis, legitimu-
robis da sakmarisad wonadi saxelmwifo interesebiT gamarTlebis 
Semdeg, es tvirTi ZalaSi datova.47 meore mxriv, mosamarTleebma 
gaauqmes saarCevno biuletenze sakuTari saxelis datanis msurveli 
pirebisTvis mZime tvirTis Semcveli gadasaxadis damavaldebulebeli 
regulireba.48 msgavsi xazi gvxvdeba aseve saqmeebSi, sadac adgili qonda 
Statebis mier fundamenturi interesebis Selaxvis xarisxis mixedviT 
diskriminacias. magaliTad, aseTi iyo saqme, sadac sasamarTlom neba-
darTulad miiCnia sacxovrebel adgilTan dakavSirebuli SezRudvebi 
arCevnebSi monawileobisTvis49, an saqmeSi, sadac sasamarTlom Seamowma 
Statis da adgilobrivi arCevnebSi amomrCevelTa ganawileba mxolod 
ubnebis zomebs Soris arsebiTi gansxvavebebis arsebobisas.50 mosamarT-
leebi mkacrad mxolod uflebis Selaxvis garkveul, maRali xarisxis 
SemTxvevebs amowmeben. es midgoma saqarTvelos sakonstitucio sasa-
marTlos „intensivobis“ analizis midgomas mogvagonebs. 

aseve, rogorc wesi, droebiTi barierebi mkacr Semowmebas (tests) 
ar iwvevs, xolo mudmivi bunebis barierebi mkacri standartiT (tes-
tiT) mowmdeba. saqmeSi Sosna v. Iowa51, uzenaesma sasamarTlom dauSva 
ganqorwinebisTvis erTwliani rezidentobis moTxovnis daweseba, 
nawilobriv, droebiTi xasiaTis gamo. mogzaurobis da ganqorwinebis 

46	 SeadareT Munro v. Socialist Workers Party, 479 U.S. 189 (1986) (sadac sasamarTlom ZalaSi 
datova wesi, rom 1%-ze naklebi xmis mqone kandidatebis saxelebi saarCevno biule-
tinSi ar aris Setanili); Anderson v. Celebrezze, 460 U.S. 780 (1983) (sadac sasamarTlom 
damoukidebel kandidatebze dakisrebuli SezRudvebi gaauqma).

47	 SeadareT Crawford v. Marion County Election Bd., 128 S. Ct. 1610, 170 L. Ed. 2d 574 (2008).
48	 SeadareT e.g., Williams v. Rhodes, 393 U.S. 23 (1972).
49	 SeadareT e.g., Burns v. Fortson, 410 U.S. 686 (1973).
50	 SeadareT Brown v. Thomson, 462 U.S. 835 (1983).
51	 Sosna v. Iowa, 419 U.S. 393 (1975).
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mopovebis fundamenturi interesi qorwinebasTan dakavSirebuli ur-
TierTobebis mowesrigebis saxelmwifos tradiciulma da legitimurma 
interesma daabalansa. saqmeSi, Vlandis v. Kline52, mosamarTleebma ZalaSi 
datoves bona fide StatSi sacxovrebeli adgilis qonis (fizikurad 
StatSi yofnis) moTxovnebi kolejSi swavlis safasuris dafinanse-
bisTvis im pirobiT, rom pirebs saSualeba qondaT daemtkicebinaT, 
rom isini Statis macxovreblebi iyvnen. 

„fundamenturi interesebze“ „tvirTis“ dakisrebis saqmeebSi mosa-
marTleebis safexurebrivi analizis midgoma „saeWvo kategoriebis“ 
analizisas gamoyenebul „safexurobriv analizTan“ SedarebiT ufro 
moqnilia. rasac mosamarTle uaiti Semdegnairad xsnis:

 Statis saarCevno kanonis „Cven mier Semowmebis simkacre, tvirTis 
moculobazea damokidebuli, romelsac gasaCivrebuli regulireba 
pirveli da me-14 SesworebiT dacul uflebebs akisrebs... am uflebebis 
uxeSad Selaxvisas, viwrod gansazRvruli regulireba saxelmwifos 
dauZleveli mniSvnelobis interesebis realizebas unda miemarTe-
bodes. magram rodesac Statis saarCevno kanonis debuleba pirve-
li da me-14 SesworebiT dacul amomrCevlebis uflebebs, mxolod 
„aradiskriminaciul, gonivrul SezRudvebs“ akisrebs saxelmwifos 
„regulirebis mniSvnelovani interesi“, rogorc wesi, am SezRudvebis 
gamarTlebisTvis sakmarisia.“ 53 

rogorc sasamarTlos saxeliT mosamarTle marSalma SeniSna Statis 
mier qorwinebis regulirebasTan dakavSirebuli davis konteqstSi 
konstituciur saxelmwifo regulacias fundamentur interesebis 
damrRvevi regulirebisgan „pirdapiroba da Selaxvis arsebiTi xa-
siaTi“ gamoarCevs.54 

SezRudvebis „intensivobaze“ yuradRebis gamaxvileba mosamarTle 
o’konoris mier saTanado proceduriT Tavisuflebis interesebis 
Semowmebas gavs. Statis sasamarTlom abortis regulirebis mxolod 
is nawili gaauqma, romelic qals „arasaTanado tvirTs“ akisrebda.55 

52	 Vlandis v. Kline, 412 U.S. 441 (1973).
53	 Burdick v. Takushi, 504 U.S. 428, 434 (1992) (citirebulia Norman v. Reed, 502 U.S. 279, 

289711 (1992) (sadac sasamarTlom biuletinSi saxeliT aRuricxavi pirebis, amomrCev-
lis mier saarCevno dRes biuletinSi saxelis Setanis ufleba ZalaSi datova (write-in 
candidates right)); Anderson v. Celebrezze, 460 U.S. 780, 788 (1983)).

54	 Zablocki v. Redhail, 434 U.S. 374, 387 n.12 (1978) (sadac sasamarTlom im pirebis, romleb-
sac bavSvis Semweoba ekuTvniT, qorwinebis amkrZalavi viskonsinis kanoni gaauqma).

55	 Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992).
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fundamentur interesebze tvirTis dakisrebis Tanabari dacvis saq-
meebi Zalian axlos dgas „mowesrigebuli Tavisuflebis koncefciaze 
dafuZnebul arasaTanado proceduris saqmeebTan.“56 orive, saTanado 
proceduris da Tanabari dacvis saqmeebSi, romlebic dakavSirebulia 
fundamentur interesebTan, an TavisuflebasTan, analizisas erT 
wreze trialis potenciali arsebobs. ganmartebis Tanaxmad „arsebiTi“ 
tvirTis dakisreba arakonstituciuria da amave dros sasamarTlos 
mier Semowmebis ufro maRali standartis gamoyenebas mxolod „ar-
sebiTi tvirTi“ iwvevs. Tuki mxolod arasaTanado, gadaWarbebuli, 
mZime tvirTis arsebobaa sakiTxi, formalizmis Tandayolili riski 
arsebobs, rom xazis erT jadosnur mxareze arsebuli saqmeebi sasa-
marTlom virtualurad saerTod ar Seamowmos, xolo meore SemTxvevaSi 
ki – ukiduresad mkacrad Seamowmos. am problemis Tavidan aridebis 
erTaderTi gza saqmeebis Semowmebisas diskriminaciis moculobis da 
Sedegis mosazrebebze ise dafuZnebaa, rom mkafio xazebi meqanikurad 
ar iyos gansazRvruli, Tumca, aSS-Si Tanabari dacvis analizs Tana-
zomierebis aseTi modifikacia aklia.

56	 See Palko v. State of Connecticut, 302 U.S. 319, 325 (1937) (sxva safuZvliTaa daZleuli 
Benton v. Maryland, 395 U.S. 784 (1969)) (citirebulia in Roe v. Wade, 410 U.S. 113, 152 
(1973)).
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