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Sesavali

gamoxatvis Tavisufleba demokratiuli sazogadoebis arsebobisa 
da misi srulfasovani ganviTarebis erT-erTi winapirobaa. azrisa 
da informaciis Seuferxebeli gavrcelebiT xdeba SesaZlebeli sa-
zogadoebisTvis mniSvnelovan sakiTxebze sajaro da informirebuli 
msjeloba, sazogadoebriv cxovrebaSi sazogadoebis TiToeuli wevris 
CarTuloba. swored aseT SemTxvevaSia uzrunvelyofili SexedulebaTa 
mravalferovneba.1 gamoxatvis Tavisufleba demokratiuli sazogadoe-
bis fundamenturi da funqciuri elementia. es konstituciuri ufleba 
qmnis aucilebel safuZvels sazogadoebis ganviTarebisa da adamianis 
uflebebis uzrunvelyofisaTvis.2 Tumca, gamoxatvis Tavisufleba 
ar aris absoluturi ufleba da igi SesaZlebelia daeqvemdebaros 
SezRudvas konstituciiT gaTvaliswinebuli legitimuri miznebis 
misaRwevad. uflebaSemzRudveli normebis dadgenisas, daculi unda 
iqnes gonivruli balansi misaRwev mizansa da SezRudul uflebas So-
ris. demokratiuli saxelmwifo pativiscemiT unda moekidos adamianis 
gamoxatvis Tavisuflebas, misi SezRudva ki unda iyos dasabuTebuli, 
saWiro da aucilebeli Tavad demokratiuli sazogadoebis arsebobisa 
da adamianTa TanacxovrebisaTvis.3

saqarTvelos konstituciiT garantirebuli gamoxatvis Tavisu-
flebis ukeT gaazrebisa da praqtikaSi saTanadod danergvis mizniT, 
mniSvnelovania iseTi mdidari samarTlebrivi istoriisa da gamoc-

1 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis №1/1/468 gadawyvetileba. 
vebgverdi: https://www.constcourt.ge/ka/judicial-acts?legal=507

2 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba. vebgverdi: https://www.constcourt.ge/ka/judicial-acts?legal=401 

3 saqarTvelos sakonstitucio sasamarTlos 2013 wlis 14 maisis №2/2/516,542 
gadawyvetileba. vebgverdi: https://www.constcourt.ge/ka/judicial-acts?legal=1210 



dilebis saxelmwifoTa samarTlebrivi mowesrigebebisa da praqtikis 
ganxilva, rogoricaa amerikis SeerTebuli Statebi da germaniis 
federaciuli respublika. 

naSromis pirveli nawili eTmoba amerikis SeerTebuli Statebis 
normatiuli regulirebebis da sasamarTlo praqtikis ganxilvas, 
kerZod, gaanalizebulia konstituciis pirveli Sesworeba, romliTac 
garantirebulia gamoxatvis Tavisufleba, gamoxatvis TavisuflebaSi 
Carevis konstituciurobis Sefasebis meTodologiis elementebi, 
gamoxatvis daucveli kategoriebi, naklebad daculi gamoxatvis 
kategoriebi, siZulvilis ena da rasistuli gamoxatva, agreTve, 
gamoxatvis Tavisufleba internetSi. naSromis am nawilis avtoria 
Ciora TaqTaqiSvili. 

naSromis meore nawili moicavs germaniis federaciuli respublikis 
ZiriTadi kanoniT (konstituciiT) gaTvaliswinebuli mowesrigebis da 
sasamarTlo praqtikis ganxilvas, kerZod, gaanalizebulia azris ga-
moxatvis Tavisufleba, informaciis Tavisufleba, presis Tavisufleba, 
mauwyeblobis Tavisufleba, filmis Tavisufleba, konstituciuri 
uflebiT daculi sfero da dacul sferoSi Carevis SemTxvevebi, 
agreTve dacul sferoSi Carevis gamarTlebis safuZvlebi da Sesabamisi 
sasamarTlo praqtika. naSromis am nawilis avtoria revaz xoferia. 

amerikis SeerTebuli Statebisa da germaniis federaciuli res-
publikis mowesrigebisa da sasamarTlo praqtikis analizis Semdeg, 
naSromis me-3 nawilSi mocemulia msjeloba saqarTvelos konstitu-
ciiT gaTvaliswinebul uflebebsa da sasamarTlo praqtikaze. kerZod, 
ganxilulia azrisa da misi gamoxatvis Tavisufleba, informaciis 
miRebisa da gavrcelebis Tavisufleba, masobrivi informaciis saSua-
lebebis Tavisufleba, internetze wvdomisa da internetiT Tavisu-
flad sargeblobis ufleba, pativisa da Rirsebis dacva, uflebis 
SezRudvis legitimaciis testi, agreTve, mosamarTlis gamoxatvis 
Tavisufleba da mis mimarT dasaSvebi kritikis farglebi. naSromis 
am nawilis avtoria maia kopaleiSvili.
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gamoxatvis Tavisufleba  
amerikis SeerTebul StatebSi

I. zogadi mimoxilva

sityvisa da presis Tavisufleba amerikis SeerTebuli Statebis 
konstituciis pirveli SesworebiT daculi erT-erTi umniSvnelova-
nesi uflebaa. winamdebare naSromis mizania Seajamos amerikis Seer-
Tebuli Statebis uzenaesi sasamarTlos precedentuli mniSvnelobis 
sasamarTlo gadawyvetilebebi, romlebic, erTi mxriv warmoaCens 
amerikis SeerTebul StatebSi gamoxatvis Tavisuflebis Sinaarss da 
misi dacvis konstituciur-samarTlebriv CarCos, xolo meore mxriv, 
naTels mohfens, Tu rogor miusadagebs uzenaesi sasamarTlo Tavis 
myarad Camoyalibebul samarTlebriv standartebs individualur 
SemTxvevebs istoriul-socialuri konteqstis gaTvaliswinebiT.

ramdenadac naSromis mizani gamoxatvis Tavisuflebis amerikuli 
konstituciuri kontrolis Taviseburebebis Seswavlaa, pirveli Seswo-
rebis sxva komponentebi, rogoricaa saxelmwifo religiis akrZalva, 
rwmenisa da aRmsareblobis Tavisufleba, gaerTianebis Tavisufleba, 
peticiis ufleba, am kvlevis miznebs scdeba da Sesabamisad, ar aris 
ganxiluli. 

amerikis SeerTebul StatebSi gamoxatvis Tavisuflebis sakiTxTan 
dakavSirebiT mniSvnelovani akademiuri literaturuli baza arsebobs 
qarTul enaze,4 sadac Sejamebulia gamoxatvis uflebis konstitu-
ciuri dacvis ZiriTadi miznebi, principebi, meTodologia, calkeuli 
problemuri samarTlebrivi sakiTxebi da mimoxilulia gamoxatvis 
Tavisuflebis sferoSi amerikis uzenaesi sasamarTlos mniSvnelovani 

4 maia oqruaSvili, irakli kotetiSvili, gamoxatvis Tavisufleba. gamoxatvis Tavisufleba 
aSS-sa da evropaSi. Tavisuflebis instituti, Tbilisi (2005). 
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gadawyvetilebebi. amasTan, bolo periodSi saqarTveloSi gamoqveynda 
ramdenime naSromi amerikis SeerTebul StatebSi gamoxatvis Tavisufle-
bis calkeul viwro Tematikazec, rogoricaa magaliTad, sasamarTlos 
avtoritetis dacva da gamoxatvis Tavisufleba.5 am gamocemebisgan 
gansxvavebiT, winamdebare naSromis mizania amerikis SeerTebuli State-
bis sasamarTlo praqtika SedarebiT samarTlebriv WrilSi warmoaCinos. 
Sesabamisad, is SezRuduli Tematuri arealia SerCeuli, rac Sinaarsisa 
da konteqstis gaTvaliswinebiT saqarTveloSi arsebul sakonstitucio 
sasamarTlos praqtikas exmianeba, amerikuli konstituciuri reguli-
rebis Taviseburebas warmoaCens, an gamoxatvis Tavisuflebis dacvis 
kuTxiT Tanamedrove saqarTvelosTvis relevantur gamowvevebs asaxa-
vs. naSromis upiratesobaa is, rom masSi aSS-is uzenaesi sasamarTlos 
fuZemdeblur precedentebTan erTad mimoxilulia uaxlesi praqti-
kac, maT Soris sasamarTlos damokidebuleba internetSi gamoxatvis 
Tavisuflebis dacvis specifikasTan dakavSirebiT.

meTodologiuri TvalsazrisiT, naSromi dafuZnebulia amerikis 
SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetilebebisa da 
maTTan dakavSirebiT samarTlis mkvlevrebis naSromebis analizze. 
amerikis uzenaesi sasamarTlos gadawyvetilebebis SesarCevad, maTi 
precedentuli mniSvnelobis gansasazRvrad naSromi eyrdnoba profe-
sor irvin Cemerinskiseul gamoxatvis Tavisuflebis analizis meTo-
dologias da saxelmZRvanelod gamoyenebeulia misi fundamenturi 
naSromis — „konstituciuri samarTali. principebi da politika“ — 
uaxlesi, 2019 wlis redaqcia (meeqvse gamocema), 2020 wlis damatebiT.6 

naSromi mimoixilavs gamoxatvis Tavisuflebis konstituciur-sa-
marTlebriv CarCos, pirveli Sesworebis moqmedebis sferoebs, ga-
moxatvis TavisuflebaSi Carevis konstituciurobis Sefasebis stan-
dartebs, gamoxatvis daucvel da naklebad dacul kategoriebs, aseve 
yuradReba gamaxvilebulia ramdenime Tematur sakiTxze: siZulvilis 
ena da rasistuli gamoxatva, saxelmwifo moxeleebis gamoxatvis Ta-
visufleba da gamoxatvis Tavisufleba internetSi. 

5 giorgi beraia, „sasamarTlos avtoritetis dacvis saxeliT gamoxatvis Tavisuflebis 
SezRudvis problema: erovnuli sasamarTloebis, adamianis uflebaTa evropuli 
sasamarTlos, amerikis uzenaesi sasamarTlos da gaeros adamianis uflebaTa komitetis 
Teoria da praqtika“, sakonstitucio samarTlis mimoxilva, XI, 55 (2017); Tamar avaliani, 
„gamoxatvis Tavisufleba vs. sasamarTlos avtoriteti aSS-s konstituciis pirveli 
Sesworebis mixedviT da misi gavlena saqarTvelos kanonmdeblobaze“, socialuri 
mecnierebaTa veqtorebi, №2, 2021.

6 Erwin Chemerinsky, Constitutional Law: Principles and Policies (6th ed. 2019); Erwin Chemerinsky, 
Constitutional Law: Principles and Policies (6th ed. 2019), 2020 Supplement. 
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II. amerikis SeerTebuli Statebis konstituciis  
pirveli Sesworeba

1. pirveli SesworebiT daculi sfero

gamoxatvis Tavisufleba, iseve rogorc fundamenturi uflebebi, 
amerikis SeerTebuli Statebis konstituciis pirveli aTi Sesworebis 
nawilia.

„Sesworeba I. 
kongresis mier ar unda iqnas miRebuli arcerTi kanoni, romelic 

daakanonebs romelime religias, an xels SeuSlis mis Tavisufal aR-
msareblobas, romelic aRkveTs sityvisa an presis Tavisuflebas; an 
waarTmevs xalxs mSvidobiani Sekrebis uflebas da uflebas peticiiT 
mimarTos mTavrobas, raTa man daakmayofilos misi moTxovnebi“.7 

amdenad, konstituciis pirveli Sesworeba ramdenime uflebas aer-
Tianebs, kerZod, esenia: saxelmwifo religiis dafuZnebis akrZalva 
(rac aseve gulisxmobs religiuri kuTvnilebis mixedviT diskrimi-
naciis akrZalvas), rwmenisa da aRmsareblobis Tavisufleba, sityvis 
Tavisufleba, presis Tavisufleba, Sekrebisa da manifestaciis Tavi-
sufleba da peticiis ufleba. 

Tavad termini „sityvis Tavisufleba“, konstituciis teqstSi 
„presis Tavisulebisgan“ gancalkevebulia da erTi SexedviT, misi 
lingvisturi ganmarteba TiTqos mxolod iseTi formiT gamoxatvas 
gulisxmobs, rodesac mosazrebebisa Tu informaciis gavrceleba da 
miReba verbaluri, anu, zepirsityvieri komunikaciis meSveobiT xde-
ba. Tumca, rogorc qvemoT ganxiluli magaliTebidan Cans, amerikis 
SeerTebuli Statebis uzenaesi sasamarTlo „sityvis Tavisuflebas“ 
gacilebiT ufro farTo mniSvnelobiT ganmartavs da is gamoxatvis 
gacilebiT ufro farTo areals faravs.

kerZod, sityvis Tavisuflebis debulebiT daculia rogorc verba-
luri (uSualod „zepirsityvieri“), ise nebismieri sxva formiT gamoxatva. 
magaliTad, daculia simboluri gamoxatva, anu qmedeba, romelic Sinaar-
sobriv an/da emociur gzavnils Seicavs.8 gamoxatva daculia komunikaciis 

7 amerikis SeerTebuli Statebis konstitucia. Targmn: arCil kobalaZe, sandro baramiZe, 
red.: mindia ugrexeliZe, Tbilisi, 18 (1993). 

8 United States v. O'Brien, 391 U.S. 367 (1968), Tinker v. Des Moines Independent Community 
School District, 393 U.S. 503 (1969), Texas v. Johnson, 491 U.S. 397 (1989).
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nebismieri saSualebiT, zepirad, werilobiT, teqstis, grafikuli, audio 
an video gamosaxulebis saxiT, rogorc materialuri, ise virtualuri 
formiT (cifruli masala).9 am TvalsazrisiT, termini „sityvis Tavi-
sufleba“ termin „gamoxatvis Tavisuflebis“ identuri mniSvnelobiT 
unda iqnes gagebuli. Sesabamisad, mocemul naSromSi terminebi sityvis 
Tavisufleba da gamoxatvis Tavisufleba sinonimuri mniSvnelobiT 
aris gamoyenebuli. uzenaesi sasamarTlos gadawyvetilebebis citire-
bisas, ra Tqma unda, ZiriTadad originaluri termini, „sityvis Tavisu-
fleba“ ufro xSirad Segvxvdeba, Tumca misi farTo SinaarsiT, da ara 
viwro, lingvisturi gagebiT. amerikis SeerTebuli Statebis uzenaesi 
sasamarTlos ganmartebiT, sityvis TavisuflebiT daculi uflebebia: 
azris gamoxatvis Tavisufleba, informaciis miRebisa da gavrcelebis 
ufleba, anonimuri gamoxatvis Tavisufleba,10 komerciuli gamoxatvis 
Tavisufleba11 da akrZalulia gamoxatvis iZuleba.12 

pirveli Sesworebis sityvis Tavisuflebis debuleba damatebiT or 
konkretul uflebasac icavs. pirvelia gaerTianebis Tavisufleba, 
romelic pirveli Sesworebis testSi calke uflebis saxiT ar aris 
moxseniebuli. amerikis SeerTebuli Statebis uzenaesi sasamarTlos 
sityvebiT, „sxva adamianebTan gaerTianeba saerTo mrwamsisa da idee-
bis gasavrceleblad, sityvis Tavisuflebis ganuyofeli nawilia“.13 
Sesabamisad, gaerTianebis Tavisuflebas sasamarTlo pirveli Seswo-
rebis „sityvis Tavisuflebis debulebiT“ dacul uflebad aRiarebs. 
meore aseTi ufleba politikuri partiebis da politikuri kampa-
niebis dafinansebis uflebaa, rac uzenaesma sasamarTlom sityvis 
Tavisuflebis ganuyofel nawilad miiCnia.14 sasamarTlos SefasebiT, 
politikuri gamoxatva, romelic gamoxatvis yvelaze metad daculi 
kategoriaa da politikuri kampaniebis dafinansebis ufleba saerTo 
mizans emsaxureba — moqalaqeebma zegavlena moaxdinon politikur 
procesebze da maTTvis sasurveli Sedegebi gamoiwvion sajaro dis-
kusiisa da gansxvavebuli poziciebis Sejerebis gziT. Sesabamisad, 

9 Brown, et al. v. Entertainment Merchants Assn. et al., 564 U.S. 786, 790 (2011).
10 McIntyre v. Ohio Elections Comm'n, 514 U.S. 334 (1995).
11 Bigelow v. Virginia, 421 U.S. 809 (1975).
12 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943).
13 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958).
14 Buckley v. Valeo (1976), Citizens United v. Federal Election Commission (2010), McCutcheon v. 

FEC (2014).



15

gamoxatvis Tavisufleba  
amerikis SeerTebul StatebSi

kanonmdebels mxolod pirveli SesworebiT daSvebul farglebSi 
SeuZlia daareguliros politikuri partiebis da politikuri kam-
paniebis dafinansebis reJimi. am naSromis miznebidan gamomdinare, 
gaerTianebis Tavisuflebisa da politikuri partiebis dafinansebis 
uflebis specifika calke ar iqneba ganxiluli.

gasaTvaliswinebelia, rom „sityvis Tavisufleba“ da „Sekrebis Ta-
visufleba“ Tavisi SinaarsiT mWidrodaa erTmaneTTan dakavSirebuli 
da amerikis SeerTebuli Statebis uzenaesi sasamarTlos gadawyveti-
lebebSic erTi da igive meTodologiiT xdeba am uflebebSi Carevis 
SemTxvevebis Sefaseba. magaliTad, sajaro Tu kerZo adgilebSi Sekrebis 
monawileTa gamoxatvis Tavisuflebis dacvis standartebis dadgenisas 
sasamarTlo „sityvis Tavisuflebis“ meTodologias iyenebs da Sekre-
bis TavisuflebaSi Carevis konstituciurobis Sefasebis specifikuri 
meTodologia ar arsebobs. magaliTad, saqmeebs, sadac dava Seexeboda 
sajaro Sekrebis organizatoris an monawilis mier warmoTqmul sityvas,15 
qmedebas,16 Tu Sekrebisa da manifestaciis Casatareblad dawesebuli 
winaswari nebarTvis reJimis konstituciurobas,17 sasamarTlo sityvis 
Tavisuflebis zogadi meTodologiis gamoyenebiT ganixilavs. amasTan, 
sityvis Tavisuflebis sakiTxze arsebuli praqtikis mniSvnelovani 
nawilia iseTi specifikuri sakiTxebi, romlebic gansakuTrebiT rele-
vanturia Sekrebisa da manifestaciis uflebisTvis, magaliTad, romel 
sajaro adgilebSia daculi gamoxatva da romel sajaro sivrceSi 
romeli standartiT unda Sefasdes SezRudvebis konstituciuroba. 
amdenad, am naSromSi sityvis Tavisuflebaze msjelobisas moyvanil 
saqmeebSi SesaZloa garkveuli gadafarva arsebobdes Sekrebisa da ma-
nifestaciis TavisuflebasTan, Tumca naSromis mizans ar warmoadgens 
specifikurad Sekrebisa da manifestaciis TavisuflebasTan dakavSi-
rebuli sasamarTlo praqtikis Seswavla. 

konstituciis pirveli Sesworeba cal-calke miuTiTebs sityvisa 
da presis Tavisuflebaze. sainteresoa, ra gansxvavebaa sityvis Ta-
visuflebasa da presis Tavisuflebas Soris da arsebobs Tu ara maT 
Soris Sinaarsobrivi gadafarva. erTi SexedviT, sityvis Tavisufleba 
misi farTo gagebiT, ra Tqma unda, presis, ufro sworad masobrivi 

15 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).
16 United States v. O'Brien, 391 U.S. 367 (1968).
17 Cox v. New Hampshire, 312 U.S. 569 (1941). 
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komunikaciis saSualebebis — radio, telesamauwyeblo kompaniebis — 
gamoxatvis Tavisuflebasac moiazrebs. es asecaa, uzenaesi sasamarT-
los mier damkvidrebuli praqtikiT daculia gamoxatvis Tavisufleba 
masobrivi komunikaciebis saSualebebiT, miuxedavad maTi saxeobisa. 
sityvis Tavisufleba icavs gamoxatvas presiT,18 radiomauwyeblo-
biT,19 telemauwyeblobiT20 sakabelo mauwyeblobiT,21 internetiT,22 
socialuri qselebiT,23 Tu video TamaSebiT24 da sxva. meore mxriv, 
presis Tavisufleba icavs gamoxatvas specialuri subieqtis, maso-
brivi komunikaciis saSualebebis mier. presis TavisuflebiT daculia 
beWdviTi presis, radio, telesamauwyeblo, sakabelo arxebis Tu sxva 
mediasaSualebebis gamoxatva, romlebic eleqtronuli komunikaciis 
sxva saSualebebiT mauwyebloben.

sasamarTlos SefasebiT, „rac ar unda rTuli iyos konstituciis 
misadageba mudmivad ganviTarebad teqnologiur miRwevebTan, sityvis 
Tavisuflebis fuZemdebluri principebi ar icvleba imis mixedviT, 
Tu romeli axali an gansxvavebuli komunikaciis saSualebiT xdeba 
gamoxatva“.25 Sesabamisad, amerikis uzenaesi sasamarTlo pirveli 
Sesworebis meTodologiis elementebs erTnairad iyenebs, rogorc 
presis (mediis), ise sxva piris mimarT gamoxatvis Tavisuflebis 
SemzRudavi normebisa Tu samarTlebrivi reJimebis Sesafaseblad.26 
miuxedavad imisa, Tu vin aris uflebis subieqti, individi, Tu pre-
sa, erTi da igive midgoma aqvs sasamarTlos winaswari SezRudvebis 
mimarT. magaliTad, kardakar sainformacio bukletebis darigebis 
sanebarTvo reJimisa27 da sagazeTo publikaciis sanebarTvo reJimis 
Sesafaseblad28 sasamarTlom winaswari SezRudvebis erTi da igive 
doqtriniT ixelmZRvanela da erTi da igive testi gamoiyena, miuxe-

18 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 (1974).
19 Red Lion Broadcasting Co., Inc. v. FCC, 395 U.S. 367 (1969); FCC v. Pacifica Foundation, 438 

U.S. 726 (1978).
20 Herbert v. Lando, 441 U.S. 153 (1979); FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009).
21 Denver Area Ed. Telecommunications Consortium, Inc. v. FCC, 518 U.S. 727 (1996).
22 Reno v. ACLU, 521 U.S. 844 (1997).
23 Packingham v. North Carolina, 137 U.S. 1730 (2017).
24 Brown, et al. v. Entertainment Merchants Assn. et al., 564 U.S. 786 (2011).
25 Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 503 (1952), citirebulia: Brown, et al. v. 

Entertainment Merchants Assn. et al., 564 U.S. 786, 790 (2011).
26 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1276 (6th ed. 2019).
27 Watchtower Bible & Tract Society of N.Y., Inc. v. Village of Stratton, 536 U.S. 150 (2002).
28 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 (1974).
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davad imisa, rom erT saqmeSi dava sityvis Tavisuflebis SezRudvas 
Seexeboda, xolo meoreSi, presis Tavisuflebis SezRudvas. aseve, imis 
miuxedavad, gamoxatva tradiciuli presis meSveobiT xdeba Tu ufro 
Tanamedrove komunikaciebis saSualebebiT, rogoricaa video TamaSe-
bi, interneti, socialuri qselebi, sasamarTlo pirveli Sesworebis 
zogad meTodologias iyenebs.

es midgoma Tanmimdevrulia uzenaesi sasamarTlos zogad praqti-
kasTan, sadac is sityvis Tavisuflebis meTodologias gamoiyenebs 
pirveli SesworebiT daculi sxva uflebebis mimarTac, magaliTad, 
Sekrebisa da manifestaciis Tavisuflebis Taobaze Tu gaerTianebis 
Tavisuflebaze davebis ganxilvisas da ar qmnis rame specialur stan-
dartebs, romlebic eqskluziurad mxolod Sekrebisa da manifestaciis 
uflebis SezRudvisas gamoiyeneba da gasulia pirveli Sesworebis 
analizis meTodologiidan.

miCneulia, rom pirvel SesworebaSi sityvis Tavisuflebisa da pre-
sis Tavisuflebis cal-calke moxseniebiT Sesworebis avtorebma xazi 
gausves Tavisufali presis mniSvnelobas amerikis saxelmwifos mSene-
blobisTvis da amiT inglisSi da amerikis calkeul StatSi arsebuli 
presis cenzurisa da mkacri saxelmwifo regulirebis reJimebisgan 
amerikis SeerTebuli Statebis gansxvavebas gausves xazi.29 

amasTan, uzenaesma sasamarTlom uari Tqva pirvel Sesworebaze 
miTiTebiT presisTvis gamonaklisebi daedgina zogadi sakanonmde-
blo moTxovnebidan, rogoricaa, magaliTad, Sromis kanonmdebloba, 
antimonopoliuri kanonmdebloba, an wyaroebis anonimurobis dacva 
mimdinare sisxlis samarTalwarmoebis procesSi.30 

erTaderTi specifikuri ufleba, rac uzenaesma sasamarTlom 
uSualod presis Tavisuflebis SinaarsSi moiazra, es aris mediis 
dacva saxelmwifos mxridan (federaluri Tu Statis) diferencire-
buli gadasaxadis dawesebisgan, anu iseTi sagadasaxado reJimebisgan, 
romlebic mxolod presaze vrceldeba.31 diferencirebuli gadasaxadis 
daweseba dauSvebelia miuxedavad imisa, es reJimi presisTvis ufro 
mkacria, Tu ufro loialuri.32 es sasamarTlom imiT daasabuTa, rom 
nebismier SemTxvevaSi, gansxvavebul sagadasaxado reJims SeiZleba 

29 Erwin Chemerinsky, 1002-1004. 
30 iqve, 1280-81.
31 Grosjean v. American Press Co., 297 U.S. 233 (1936).
32 Minneapolis Star v. Minnesota Comm'r, 460 U.S. 575 (1983).
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gavlena hqondes presis saredaqcio politikaze ukeTesi sagadasaxado 
reJimis molodiniT.

kidev erTi specifikuri sakiTxia tele-radio sixSiruli mauwye-
blobis specifika, romelic Tematuri TvalsazrisiT, mxolod presis 
Tavisuflebis dacvis konteqstSi gvxvdeba. uzenaesma sasamarTlom 
gaiTvaliswina tele-radio mauwyeblebis specifika im kuTxiT, rom 
isini amowurvad saxelmwifo resursis — tele-radio sixSireebis 
gamoyenebiT mauwyebloben da, Sesabamisad, gamarTlebulad miiCnia 
garkveuli Sinaarsobrivi regulireba saxelmwifos mxridan, maga-
liTad, pativisa da Rirsebis Semlaxavi informaciis gavrcelebis 
SemTxvevaSi dazaralebulis pasuxis ganTavsebis valdebuleba da 
winasaarCevno periodSi sxva politikuri partiebisTvis saeTero 
drois daTmobis valdebuleba, Tuki radio-tele-mauwyebeli erTi 
politikuri partiis warmomadgenlis winasaarCevno kampanias aSu-
qebda sakuTar eTerSi,33 maSin, rodesac igive valdebulebis dawe-
seba sagazeTo publikaciebisTvis, romlebic saxelmwifo resurss 
ar iyenebdnen, konstituciis darRvevad miiCnia.34 igive motiviT, 
sixSirul resursze, rogorc amowurvad saxelmwifo resursze mi-
TiTebiT da telemauwyeblobis bunebidan gamomdinare, sasamarTlom 
naklebad mkacri standartiT ixelmZRvanela da dasaSvebad miiC-
nia telemauwyeblobis saxelmwifo regulireba, rac vulgaruli, 
araeTikuri Sinaarsis masalisa da leqsikis gamoyenebas zRudavda 
imaze metad, vidre es „uxamsobis standartiT“ aris dadgenili da 
rac komunikaciis sxva saSualebebs ufro mkacri standartiT icavs 
saxelmwifo regulirebisgan.35

miuxedavad imisa, rom sasamarTlom uari Tqva sityvis Tavisu-
flebis konstituciur-samarTlebrivi dacvis specialuri standar-
tebis ganviTarebaze, romelic mxolod presaze gavrceldeboda, 
calkeuli saqmis faqtobrivi garemoebebis Sefasebisa da sityvis 
Tavisuflebis konstituciurobis Semowmebis zogadi standartebis 
gamoyenebisas sasamarTlo mxedvelobaSi iRebs, mediis, rogorc 

33 Red Lion Broadcasting Co., Inc. v. FCC, 395 U.S. 367 (1969).
34 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241 (1974) (saqmeSi arakonstituciurad iqna 

cnobili Statis kanonmdeblobis moTxovna, romelic gazeTs avaldebulebda, im piris 
sapasuxo werili gamoeqveynebina, romlis pativi da Rirseba gazeTSi gamoqveynebuli 
statiiT Seilaxa).

35 FCC v. Pacifica Foundation, 438 U.S. 726 (1978).
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demokratiuli sazogadoebis funqcionirebis aucilebeli elemen-
tis, mniSvnelobas da Tavis dasabuTebaSi specifikurad miuTiTebs 
Sesabamis garemoebebze.36

2. uflebis warmoSobis istoria, uflebis dacvis miznebi.

inglisuri magna karta — Tavisuflebis didi qartia37 — da ufle-
baTa bili38 amerikis SeerTebuli Statebis konstituciis pirveli 
Sesworebis istoriul winamorbedad miiCneva. miuxedavad imisa, rom 
magna kartaSi mxolod parlamentis wevrebis sityvisa da debatebSi 
monawileobis Tavisufleba iyo moxseniebuli,39 SiSisa da cenzuris 
gareSe kritikuli mosazrebebis gamoxatvisa da politikurad mniSvne-
lovan sakiTxebze kamaTis uflebis aRiareba am aqtis mniSvnelovani 
monapovari iyo. 

inglisur samarTalTan am istoriuli kavSiris miuxedavad, ameri-
kis SeerTebuli Statebis konstituciis pirveli Sesworeba erTgvari 
reaqcia iyo presis SezRudvis im mkacr praqtikaze, rac inglisSi 
arsebobda.40

amerikis SeerTebuli Statebis mier damoukideblobis gamocxa-
debis periodSi inglisuri saerTo samarTali saerTod ar cnobda 
sityvisa da presis Tavisuflebas, ufro — piriqiT. britaneTis 
xelisuflebis winaaRmdeg amboxebis akrZalvis mizniT SemoRebuli 
kanonebi pirdapir krZalavda iseTi Sinaarsis mosazrebebisa da in-
formaciis gavrcelebas, romelic monarqis Zalauflebas eWvqveS 
daayenebda.41 mefis xelisuflebis winaaRmdeg mimarTuli „cilismwa-
mebluri“ gancxadebebi amboxebis mcdelobad ganixileboda (seditious 
label), Tundac is srul simarTleze yofiliyo dafuZnebuli, da 

36 New York Times Co. v. Sullivan, 376 U.S. 254 (1964); New York Times Co. v. United States, 403 
U.S. 713 (1971). 

37  The Great Charter of the Liberties of England (Magna Carta), 15 June, 1215 (1297).
38 The Bill of Rights. 1689. Parliamentary Archives, HL/PO/PU/1/1688/1W&Ms2n2. 
39 Harold Dexter Hazeltine, “The Influence of Magna Carta on American Constitutional Development”, 

17 Colum. L. Rev. , 1, 1-33 (Jan., 1917).
40 ix.: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1002 (6th ed. 2019). ix. aseve: 

Thomas I. Emerson, “Colonial intentions and current realities of the First Amendment”, 125 U. Pa. 
L. Rev. 4, 737-760 (1977).

41 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1002-03 (6th ed. 2019).
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sisxlis samarTlis wesiT isjeboda.42 amerikis istoriis mkvlevrebis 
SefasebiT, Tavad amerikis damoukideblobis deklaracia gamoxatvis 
Tavisuflebis realizebis yvelaze mniSvnelovan magaliTs warmoad-
gens, romelSic avtorebma Riad dasdes brali inglisis mefe jorj 
mesames mraval danaSaulSi da is tiranad moixsenies, rac SesaZloa 
maTTvis Tavisuflebis aRkveTis safuZveli gamxdariyo inglisuri 
samarTlis mixedviT.43 

ramdenadac, inglisur saerTo samarTalSi ar arsebobda moqala-
qeebis sityvisa da presis Tavisuflebis samarTlebrivi garantiebi, 
amerikis SeerTebuli Statebis uzenaesi sasamarTlo pirveli Seswo-
rebis interpretaciisas ZiriTadad amerikis SeerTebuli Statebis 
damfuZnebeli mamebis suliskveTebas da sityvis Tavisuflebis te-
leologiur perspeqtivas eyrdnoba da ara, magaliTad, inglisur 
saerTo samarTalSi tradiciulad damkvidrebul precedentebs, sxva 
uflebebisgan gansxvavebiT, rogoricaa habeas korpusiT daculi 
uflebebi Tu sxva individualuri fundamenturi uflebebi.

amasTan, pirveli Sesworebis SemuSavebisa da ganxilvis sakanonm-
deblo istoria mwiria. 

amerikis konstituciis pirveli aTi Sesworeba jeims medisonis av-
torobiT Seiqmna.44 Sesworebebis proeqti 1789 wlis 8 ivniss gadaeca 
warmomadgenelTa palatas gansaxilvelad da 1791 wlis 9 seqtembers 
iqna ratificirebuli Statebis mier. konstituciis es Sesworebebi 
uflebaTa bilis saxeliTaa cnobili.

medisoniseuli uflebaTa bilis Tavdapirveli redaqciiT, mesa-
me Sesworeba Seexeboda rwmenisa da aRmsareblobis Tavisuflebas, 
xolo meoTxe Sesworeba sityvisa da presis Tavisuflebas, Sekrebis 
Tavisuflebas da peticiis uflebas.45 mogvianebiT, warmomadgenelTa 
palatasa da senatSi ganxilvis Sedegad es debulebebi gaerTianda, 

42 iqve.
43 Douglas C. Dow. “Declaration of Independence”. The First Amendment Encyclopedia. https://www.

mtsu.edu/first-amendment/article/863/declaration-of-independence#:~:text=The%20Declaration's%20
indictments%20against%20King,of%20petition%2C%20which%20is%20contained 

44 “Amdt1.7.1. Historical Background on Free Speech Clause”. Constitution Annotated. Analysis and 
Interpretation of the U.S. Constitution. Congress of the United States. https://constitution.congress.
gov/browse/essay/amdt1-7-1/ALDE_00013537/#ALDF_00025506 

45 Amendments to the New Constitution proposed by the Hon. Mr. Maddison. Gazette of the 
United-States. [volume] (New-York [N.Y.]), 13 June 1789. Chronicling America: Historic American 
Newspapers. Lib. of Congress, gverdi 71, gamosaxuleba 3. https://chroniclingamerica.loc.gov/
lccn/sn83030483/1789-06-13/ed-1/seq-3/ 
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Sesworebebi gadajgufda da sabolood ratificirebul teqstSi si-
tyvis Tavisuflebis Taobaze Canaweri konstituciis pirveli Seswo-
rebis formiT aisaxa.46

arc warmomadgenelTa palataSi da arc senatSi gamarTula siRrmi-
seuli msjeloba imaze, Tu ra konkretul Sinaarss moicavda „sityvisa 
da presis Tavisufleba“.47 amas Tavisi mizezi hqonda. ganxilvebis 
dros jeims medisoni Tvlida, rom mizanSewonili ar iyo abstraqtu-
li debulebebis gawera da maTi Sinaarsis ganxilva. misi sityvebiT, 
„Tuki davkmayofildebiT konstituciaSi mxolod martivi, aRiarebuli 
principebis CamoTvliT, ratifikaciis procesi naklebi sirTulee-
biT warimarTeba“.48 swored aseTi aRiarebuli principis saxiT aisaxa 
„rwmenisa da aRmsareblobis Tavisufleba“, saxelmwifo religiis 
akrZalva, „sityvisa da presis Tavisufleba“, „Sekrebis Tavisufleba“ 
da „mTavrobisadmi peticiiT mimarTvis ufleba“ pirveli Sesworebis 
teqstSi.

aqedan gamomdinare, kanonmdebelTa miznebisa da am Sesworebis 
Sinaarsis Taobaze arsebuli informacia arasakmarisia pirveli Seswo-
rebis srulyofili interpretaciisTvis. 

Sesabamisad, pirveli SesworebiT daculi gamoxatvis Tavisuflebis 
Sinaarsis da misi miznebis dasadgenad ganmsazRvrelia ara sakanonmde-
blo istoria an inglisuri saerTo samarTlis precedentebi, aramed 
amerikis SeerTebuli Statebis uzenaesi sasamarTlos praqtika da misi 
precedentuli gadawyvetilebebi. Tavis mxriv, uzenaesi sasamarTlo 
calkeuli saqmis ganxilvisas pirveli Sesworebis interpretaciisas 
pirvel rigSi mis teleologiur daniSnulebas iZiebs da gamoxatvis 
Tavisuflebis Sinaarss mis miznebTan mimarTebaSi gansazRvravs. garda 
sasamarTlos umravlesobis mier dadgenili precedentebisa, calkeu-
li mosamarTleebis mosazrebebic mniSvnelovan wyaros warmoadgens 
pirveli Sesworebis Sinaarsis siRrmiseuli gaazrebisTvis.

46 “Amdt1.7.1. Historical Background on Free Speech Clause”. Constitution Annotated. Analysis and 
Interpretation of the U.S. Constitution. Congress of the United States. https://constitution.congress.
gov/browse/essay/amdt1-7-1/ALDE_00013537/#ALDF_00025506

47 iqve, ix. aseve: 1 Annals of Cong. 731–49, 738 (Aug. 15, 1789).
48 1 Annals of Cong. 731–49, 738 (Aug. 15, 1789), citirebulia: Amdt1.7.1. Historical Background 

on Free Speech Clause”. Constitution Annotated. Analysis and Interpretation of the U.S. 
Constitution. Congress of the United States. https://constitution.congress.gov/browse/essay/amdt1-
7-1/ALDE_00013537/#ALDF_00025506
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pirveli Sesworebis mTavari daniSnuleba amerikis SeerTebuli 
Statebis damoukideblobis deklaraciiT gamocxadebuli qveynis 
demokratiuli mmarTvelobis formis uzrunvelyofaa. Tuki, damou-
kideblobis deklaraciis mixedviT, mTavrobebma TavianTi Zalaufleba 
xalxis TanxmobiT unda ganaxorcielon, am Tanxmobis mosapoveblad 
aucilebelia, sazogadoeba informirebuli iyos da Tavisuflad 
SeeZlos sakuTari azris gamoTqma, sxvisi mosazrebebis gacnoba, raTa 
qveynis marTvis sakiTxebTan dakavSirebiT invidualuri da sajaro 
azris formireba gaxdes SesaZlebeli.49

amerikis uzenaesi sasamarTlos mosamarTlis, luis brandaisis 
Tanmxvedri azri saqmeze „uiTni kaliforniis winaaRmdeg“ (1927)50 
qrestomaTiul Sejamebad miiCneva gamoxatvis Tavisuflebis miznebis 
aRsawerad. uzenaesi sasamarTlo pirvel SesworebasTan dakavSire-
bul problemur samarTlebriv sakiTxebs swored am teleologiur 
prizmaSi ganixilavs. mosamarTle luis brandaisma mocemul saqmeze 
ar gaiziara sasamarTlos Semadgenlobis umravlesobis msjeloba, 
romelTac ar daadgines pirveli Sesworebis darRveva da konsti-
tuciis Sesabamisad miiCnies „danaSaulebrivi sindikalizmis aqtiT“ 
(Syndicalism Act) gaTvaliswinebuli danaSaulis gamo kaliforniis 
socialisturi partiis adgilobrivi organizaciis wevris, Carlot 
anita uiTnis sisxlis samarTlis pasuxisgebaSi micema. 

mosamarTle brandaisis sityvebiT: „maT, vinc Cveni Tavisufleba 
moipova, swamdaT, rom saxelmwifos saboloo daniSnulebaa, rom ada-
mianebma TavianTi SesaZleblobebis Tavisufali ganviTareba SeZlon da 
qveynis marTvis saqmeSi, TviTnebobis nacvlad, msjelobaze dafuZne-
bul gadawyvetilebis miRebis process mieniWos upiratesoba. maTTvis 
Tavisufleba iyo rogorc mizani, aseve saSualeba. maT sjerodaT, 
rom Tavisuflebaa bednierebis gasaRebi, iseve, rogorc gambedaobaa 
Tavisuflebis gasaRebi. maT miaCndaT, rom Tavisufleba, ifiqro, 
rogorc gsurs da Tqva is, rasac fiqrob, aucilebeli winapirobebia 
politikuri WeSmaritebis aRmosaCenad da gasavrceleblad. sityvisa 
da Sekrebis Tavisuflebis gareSe msjeloba usargeblo iqneboda. maTi 
wyalobiT ki, msjelobaze dafuZnebuli gadawyvetilebebis miRebis 
procesi sakmarisi garantiaa borotmoqmedi reJimis winaaRmdeg; rom 

49 Thomas I. Emerson, Toward a General Theory of the First Amendment, 72 Yale L.J. 877, 883 
(1963).

50 Whitney v. California, 274 U.S. 357 (1927).
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udidesi safrTxe TavisuflebisTvis umoqmedo adamianebia, rom sa-
jaro diskusia politikuri movaleobaa da rom es unda iyos ameri-
kuli mmarTvelobis fundamenturi principi. damfuZnebelma mamebma 
gaacnobieres adamianuri instituciisTvis damaxasiaTebeli riskebi, 
Tumca isic gaazrebuli hqondaT, rom wesrigis miRweva mxolod sas-
jelis SiSis meSveobiT SeuZlebelia; rom saxifaToa azris, imedisa 
da warmosaxvisTvis SezRudvebis daweseba; rom SiSi Sobs represiebs; 
represiebi ki safrTxes uqmnis stabilur mmarTvelobas; rom usafr-
Txoebisken gza gadis Tavisufali diskusiis SesaZleblobaze, sadac 
problemebsa da maTi gadawyvetis gzebze msjeloba SesaZlebelia; 
rom boroti mmarTvelobis sawinaaRmdego efeqturi wamali kargi 
mmarTvelobaa“.51 

am monakveTidan Cans, rom mosamarTle brandaisisTvis sityvis 
Tavisufleba instrumentuli uflebaa, romlis saboloo mizani, 
despoturi mmarTvelobisgan sazogadoebis dacva da sazogadoebis 
grZelvadiani usafrTxoebis uzrunvelyofaa. brandaisis SefasebiT, 
dasjis SiSis gareSe mTavrobis kritikis uflebis, mis avkargianobaze 
msjelobis, alternatiuli mosazrebebis gamoTqmisa da Sinaarsiani 
kamaTis gareSe sazogadoeba ganwiruli da uZluria mmarTvele-
bis mxridan Zalauflebis borotad gamoyenebis winaSe, risi riskic 
mudmivad arsebobs, Tundac demokratiul principebze dafuZnebul 
sazogadoebaSi. Sesabamisad, mosamarTle brandaisma ar gaiziara 
sasamarTlos umravlesobis msjeloba, romelTac uiTnis sisxlis 
samarTlis pasuxisgebaSi micema ar miiCnies konstituciis pirveli 
Sesworebis darRvevad.

amerikis konstitucionalizmis aRiarebuli mkvlevari, profesori 
irvin Cemerinski pirveli Sesworebis funqciis Taobaze arsebuli 
akademiuri perspeqtivebidan oTx ZiriTad Teoriul midgomas gamo-
yofs.52 pirvel rigSi, gamoxatvis Tavisuflebis upirvelesi daniS-
nuleba demokratiuli procesis xelSewyobaa. uzenaesi sasamarTlo 
sityvis Tavisuflebis centralur funqciad swored politikuri 
sityvis Tavisuflebis dacvas aRiarebs — adamianis Tavisuflebas, 
gaakritikos mTavroba da sajaro Tanamdebobis pirebi. meore, ga-
moxatvis Tavisufleba daculi unda iyos, radgan es aucilebelia 

51 Whitney v. California, 274 U.S. 357, 375 (1927) (mosamarTle brandaisis Tanmxvedri azri).
52 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1006-1008 (6th ed. 2019).
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WeSmaritebis Ziebisa da swor gadawyvetilebamde misasvlelad, rac 
mxolod gansxvavebuli ideebis Widilis Sedegadaa SesaZlebeli da 
mxolod ideebis Tavisufali mimocvlis, „ideaTa Tavisufali bazris“ 
pirobebSia SesaZlebeli. mesame, gamoxatvis Tavisufleba adamianis 
bunebis ganuyofeli nawilia da daculi unda iyos, rogorc adamianis 
arsebobis aucilebeli winapiroba. mosamarTle Torgud marSalis 
sityvebiT, „pirveli Sesworeba emsaxureba ara mxolod sazogadoebis 
saWiroebebs, aramed adamianis sulier moTxovnilebebs, rogoricaa 
TviTgamoxatvis saWiroeba“.53 samarTlis mkvlevris, profesor edvin 
beikeris sityvebiT, sakuTari poziciis dafiqsirebiT adamiani ara 
mxolod moiTxovs xelisuflebisgan misTvis saWiro qmedebas, aramed 
is sakuTari sajaro protestiT sakuTar pirovnebasac ayalibebs, emi-
jneba ra xelisuflebis qmedebas an sazogadoebaSi gabatonebul azrs, 
magaliTad, rodesac is vietnamis omis sawinaaRmdego manifestaciaSi 
iRebs monawileobas.54 meoTxe, gamoxatvis Tavisufleba Semwynare-
blobis ganuyofeli nawilia, rac TavisTavad umTavresi adamianuri 
Rirebulebaa. sazogadoeba, romelsac SeuZlia miiRos arapopularu-
li an, Tundac, ugemovnod gamoTqmul mosazrebebi, amiT qmnis ufro 
mSvidobiani, tolerantuli sazogadoebis models. 

amdenad, pirveli SesworebiT daculi gamoxatvis Tavisuflebis 
Sinaarsis da misi miznebis dasadgenad ganmsazRvrelia ara sakanon-
mdeblo istoria an inglisuri saerTo samarTali, aramed amerikis 
SeerTebuli Statebis uzenaesi sasamarTlos mier miRebuli gadawy-
vetilebebi, sadac konkretuli saqmis garemoebebisa da sityvisa da 
presis Tavisuflebis daniSnulebis gaTvaliswinebiT, sasamarTlom 
gansazRvra pirveli Sesworebis Sinaarsi da am uflebaSi Carevis 
konstituciurobis Sefasebis meTodologia. 

Semdeg TavebSi ganxiluli iqneba aSS-is uzenaesi sasamarTlos mier 
dadgenili pirveli Sesworebis moqmedebis farglebi da sityvisa da 
presis TavisuflebaSi Carevis Sefasebis meTodologia.

53 Procunier v. Martinez, 416 U.S. 396, 427 (1974), mosamarTle marSalis Tanmxvedri azri, 
citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1009 (6th ed. 
2019).

54 C. Edwin Baker, Human Liberty and Freedom of Speech (1989), citirebulia: Erwin 
Chemerinsky, Constitutional Law: Principles and Policies, 1009 (6th ed. 2019).
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3. pirveli Sesworebis moqmedeba  
saxelmwifo organoebis mimarT

pirveli Sesworebis moqmedebis sferos sakiTxi araerTxel gaxda 
ganxilvis sagani amerikis uzenaesi sasamarTlos praqtikaSi.

pirveli Sesworebis teqsti Seexeba uSualod kongress (amerikis 
SeerTebuli Statebis federalur sakanonmdeblo organos) da krZa-
lavs iseTi federaluri kanonis miRebas kongresis mier, romelic 
sityvisa da presis Tavisuflebas SezRudavs. 

uzenaesi sasamarTlo „kongresisa“ da „kanonis“ cnebebs farTo 
mniSvnelobiT ganmartavs da Sesabamisad, pirveli Sesworebis moqme-
debas avrcelebs federaluri, Statis da adgilobrivi TviTmmarTve-
lobis xelisuflebis sakanonmdeblo, aRmasrulebel da sasamarTlo 
Stoebze. 

saqmeze, „herberti landous winaaRmdeg“ (1979), uzenaesma sasa-
marTlom daazusta, rom „pirveli Sesworeba vrceldeba rogorc 
xelisuflebis sakanonmdeblo da aRmasrulebel Stoebze, aseve adgi-
lobriv, Statis an federalur doneze arsebul saagentoebzec“, da 
faravs rogorc maT sakanonmdeblo, ise aRmasrulebel saqmianobas.55 

konstituciiT daculi uflebaTa da TavisuflebaTa moqmedebis 
sferos gansazRvisas, uzenaesi sasamarTlo aRmasrulebeli Stos 
nawilad moisazrebs sasamarTlo xelisuflebasac.56 saqmeze „niu iork 
Taimsi“ salivanis winaaRmdeg“ (1964), uzenaesma sasamarTlom daadgina, 
rom sasamarTloebi samosamarTlo xelisuflebis ganxorcielebisas, 
rodesac isini moqmed federalur, Statis kanonmdeblobas Tu saer-
To samarTlis precedentebs gamoiyeneben, pirveli SesworebiT arian 
SezRudulni.57

istoriul konteqstSi, seriozul samarTlebriv dilemas warmoad-
genda sakiTxi, vrceldeboda Tu ara pirveli Sesworeba Statebze, Tu 
is mxolod federalur xelisuflebas miemarTeboda. 

kongresis Tavdapirveli mkafio pozicia iyo, rom uflebaTa bi-
liT pirvel rigSi federaluri xelisufleba unda SezRuduliyo 
da ara Statebi. Sesabamisad, kongresma ar gaiziara jeims medisonis 

55 Herbert v. Lando, 441 U.S. 153, 168 n.16 (1979). 
56 Shelley v. Kraemer, 334 U.S. 1 (1948). ix. aseve: Chemerinsky, Constitutional Law: Principles and 

Policies, 573-574 (6th ed. 2019).
57 New York Times Co. v. Sullivan, 376 U.S. 254, 265 (1964).
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mier SeTavazebuli pirveli Sesworebis versia. medisonis mier kon-
gresisadmi wardgenili uflebaTa bilis mexuTe Sesworebis mixedviT 
[romelic Semdgom pirveli Sesworebis saxiT miiRo kongresma], Sta-
tebsac Tanabrad unda daecvaT adamianis ufleba sindisisa da pre-
sis Tavisuflebaze.58 medisonis proeqtSi mexuTe Sesworebis teqsti 
Semdegi redaqciiT iyo Camoyalibebuli: „arcerTma Statma ar unda 
daarRvios sindisis, presis Tavisuflebis [...] ufleba“.59 Tumca, es 
midgoma warmomadgenelTa palatasa da senatSi ganxilvebisas uaryves. 
Sesabamisad, pirveli Sesworebis saboloo teqsti uSualod miuTiTebs 
„amerikis SeerTebuli Statebis kongresze“, rogorc am SesworebiT 
daculi sityvisa da presis Tavisuflebisa da Sekrebis Tavisufle-
biT SezRudul subieqtze. Sesabamisad, pirvel etapze, gamoxatvis 
Tavisuflebis konkretuli Sinaarsi da misi moqmedebis farglebis 
dadgena mTlianad Statebis konstituciebiT wesrigdeboda da nebis-
mieri dava am sakiTxze unda gadawyvetiliyo Statis konstituciis, 
Statis kanonebisa da saerTo samarTlis precedentebis gamoyenebiT. 

1799 wels konstituciis me-14 Sesworebis miRebam arsebiTad Sec-
vala es mdgomareoba. kerZod me-14 Sesworebis jerovani proceduris 
debulebis (klauzulis) (due process clause) meSveobiT, adamianis Ziri-
Tadi uflebebisa da Tavisuflebebis dacvis valdebuleba Statebsac 
daekisraT: „[...] arcerT Stats aqvs ufleba waarTvas vinmes sicocxle, 
Tavisufleba an sakuTreba jerovani samarTlebrivi proceduris 
gareSe [...]“.60 

amdenad, jerovani proceduris debulebis arsebiTi komponenti 
(substantive due process clause) Statebsac ukrZalavs konstituciiT 
daculi Tavisuflebebis TviTnebur SezRudvas. Tumca, konkretulad 
romel Tavisuflebaze miuTiTebs me-14 Sesworeba? konstituciis 
SesworebebiT daculi yvela ufleba da Tavisufleba moiazreba 
am sityvaSi, Tu maTi garkveuli nawili? es is sakiTxebia, razec 
konkretuli saqmis garemoebebidan gamomdinare mouwia msjeloba 
uzenaes sasamarTlos. sasamarTlom airCia SerCeviTi midgoma, rac 

58 Amendments to the New Constitution proposed by the Hon. Mr. Maddison. Gazette of the 
United-States. [volume] (New-York [N.Y.]), 13 June 1789. Chronicling America: Historic American 
Newspapers. Lib. of Congress, gverdi 71, gamosaxuleba 3. https://chroniclingamerica.loc.gov/
lccn/sn83030483/1789-06-13/ed-1/seq-3/

59 iqve. 
60 amerikis SeerTebuli Statebis konstitucia. mTargmnelebi: arCil kobalaZe, sandro 

baramiZe, red.: mindia ugrexeliZe, Tbilisi, 22 (1993). 
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imas niSnavs, rom sasamarTlom me-14 SesworebaSi avtomaturad ki 
ar moaqcia konstituciiT daculi yvela ufleba Tu Tavisufleba, 
aramed, „inkorporaciis doqtrinis“ gamoyenebiT, StatebTan mimar-
TebiT TiToeul konstituciur uflebasTan dakavSirebuli davis 
farglebSi, SerCeviTad daadgina, Tu romeli calkeuli uflebebisa 
da Tavisuflebebis dacvas avaldebulebda Stats konstituciis me-14 
muxlis arsebiTi jerovani proceduris debuleba.61 

me-14 SesworebaSi inkorporirebuli uflebebis statusi

srulad
vrceldeba

nawilobriv
vrceldeba

ar 
vrceldeba

SeniSvna

I ✓
II ✓
III ✓
IV ✓

V ✓

inkorporirebulia, 
garda uflebisa, 
mxolod didi nafic 
msajulTa sasamarTlos 
gadawyvetilebiT 
moxdes piris mimarT 
sisxlis-samarTlebrivi 
braldebis wardgena. 

VI ✓

inkorporirebulia, 
garda uflebisa, nafic 
msajulTa sasamarTlo 
dakompleqtdes 
danaSaulis adgilas 
mcxovrebi moqalaqeebiT. 

VII ✓
VIII ✓
IX ✓
X ✓

61 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 549 (6th ed. 2019).
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dReisaTvis, uzenaesi sasamarTlos precedentebze dayrdnobiT, 
Sesworebebis didi nawili srulad vrceldeba Statebze (pirveli, 
meore, meoTxe, merve Sesworebebi), anu es uflebebi „inkorporirebu-
lia me-14 SesworebaSi“, uflebebis mcire nawilis mxolod garkveuli 
debulebebia inkorporirebuli me-14 SesworebaSi da Statebzec vr-
celdeba (mexuTe da meeqvse Sesworebebi), xolo ramdenime Sesworeba 
saerTod ar vrceldeba Statebze (mesame, meSvide, mecxre da meaTe 
Sesworebebi).62 

saqmeze „giTlou niu iorkis winaaRmdeg“ (1925), uzenaesma sasa-
marTlom pirvelad gamoiyena me-14 Sesworeba pirveli Sesworebis 
dasacavad StatebTan mimarTebiT da daadgina, rom „sityvisa da presis 
Tavisufleba im individualur uflebebsa da Tavisuflebebs Sorisaa, 
romelic meToTxmete Sesworebis jerovani procesis debulebiT aris 
daculi Statebis mier xelyofisagan“,63 Tumca am saqmeSi sasamarTlom 
niu iorkis Statis mier pirveli Sesworebis darRveva ar daadgina. 

„fiske kanzasis winaaRmdeg“ (1927)64 pirveli saqme iyo, sadac uze-
naesma sasamarTlom, inkorporaciis doqtrinis gamoyenebiT, kanzasis 
Statis mier konstituciis meToTxmete Sesworebis jerovani procesis 
debulebis darRveva daadgina pirvel SesworebasTan kombinaciaSi. 
am saqmeSi, kanzasis Statis kanonmdeblobiT, sisxlis samarTlebrivi 
pasuxismgebloba daekisra fiskes, romelic „msoflio industriul 
organizaciaSi“ axali wevrebis mosazidad, wignebsa da sainformacio 
bukletebs avrcelebda. Statis SefasebiT, „msoflio industriuli 
organizacia“ danaSaulebriv gaerTianebas warmoadgenda, kanzasis 
Statis mier miRebuli „danaSaulebrivi sindikalizmis aqtis“ (Criminal 
Syndicalism Act) Sesabamisad. uzenaesis sasamarTlos SefasebiT, Statma 
me-14 Sesworeba daarRvia pirvel SesworebasTan kombinaciaSi, radgan 
„msoflio industriul organizacias“ saTanado mtkicebulebis ga-
mokvlevis gareSe mianiWa kriminaluri organizaciis statusi da amiT 
fiskes konstituciiT daculi sityvis Tavisuflebis realizaciis 
gamo sisxlissamarTlebrivi pasuxismgebloba daakisra.

amdenad, miuxedavad imisa, rom pirveli Sesworebis teqsti uSualod 
kongress moixseniebs da mxolod federaluri kanonze miuTiTebs, 

62 iqve, 549-550.
63 Gitlow v. New York, 268 U.S. 652, 666 (1925).
64 Fiske v. Kansas, 274 U.S. 380 (1927).
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amerikis uzenaesi sasamarTlos interpretaciiT, pirveli Sesworeba 
vrceldeba rogorc federalur ise Statebis da adgilobrivi TviT-
mmarTvelobis organoebze. pirveli Sesworeba vrceldeba rogorc 
sakanonmdeblo ise aRmasrulebeli da sasamarTlo Stoebis saqmianoba-
ze, maT Soris damoukidebel aRmasrulebel saagentoebzec, romlebic 
federaluri, Statis Tu adgilobrivi xelisuflebis organoebis mier 
aris Seqmnili. federaluri, Statis da adgilobrivi TviTmmarTvelo-
bis organoebi SezRuduli arian pirveli SesworebiT rogorc saka-
nonmdeblo, ise aRmasrulebeli uflebamosilebebis gavrcelebisas. 

4. pirveli Sesworebis moqmedeba  
kerZo pirebis mimarT

vrceldeba Tu ara pirveli SesworebiT daculi uflebebi kerZo 
pirebze, friad kompleqsuri sakiTxia da amerikis SeerTebuli Statebis 
konstituciiT daculi sxva uflebebisa da Tavisuflebebis msgavsad, 
aSS-is uzenaesi sasamarTlos mier Camoyalibebuli „saxelmwifo qme-
debis“ (State Action) doqtrinis konteqstSi ganixileba. 

istoriulad, konstituciis avtorebi konstituciiT daculi 
uflebebiTa da TavisuflebebiT, pirvel rigSi, amerikis federaluri 
xelisuflebis an/da Statebis SezRudvas isaxavdnen miznad, radgan 
miCneuli iyo, rom adamianis uflebebi kerZo samarTlebriv sferoSi 
sakmarisad iyo daculi saerTo samarTliT, xolo konstitucia saWi-
ro iyo, raTa federaluri xelisuflebis da, calkeul SemTxvevebSi, 
Statebis TviTneboba aRekveTaT.65 es Sesworebebis teqstSic cxadad 
Cans. pirveli Sesworebis teqsti Camoyalibebulia, rogorc akrZalva 
kongresis mimarT, rom ar miiRos iseTi kanoni, romelic Selaxavs 
adamianis sityvisa da presis, Sekrebisa da manifestaciis Tavisufle-
bebs, mTavrobisadmi peticiiT mimarTvis uflebas. 

uzenaesma sasamarTlom saqmeSi „denveris zonis saganmanaTleblo 
telekomunikaciebis konsorciumi komunikaciebis federaluri komi-
siis winaaRmdeg“ (1996), ganmarta, rom „pirveli Sesworebis sityvis 
Tavisuflebis debuleba sityvis TavisuflebaSi Carevas ukrZalavs 

65 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 558 (6th ed. 2019).
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mTavrobas, da is ar Seexeba kerZo Carevas“.66 Sesabamisad, SemTxvevebi, 
rodesac pirveli SesworebiT daculi uflebaSi Careva kerZo-samarT-
lebriv urTierTobebis farglebSi xdeba ZiriTadad gasulia konsti-
tuciur-samarTlebrivi CarCodan, garda gamonaklisi SemTxvevebisa. 

 uzenaesi sasamarTlos mdidari praqtika calkeul SemTxvevaSi, 
araTanmimdevrulia, Tumca mainc iZleva SesaZleblobas gamoikveTos 
gamonaklisi SemTxvevebi. am naSromis miznebidan gamomdinare, yuradRe-
bas ar gavamaxvilebT calkeul araTanmimdevrul gadawyvetilebebze.

pirvel rigSi, kerZo piris saqmianoba im SemTxvevaSi CaiTvleba 
saxelmwifo qmedebad, Tu kerZo samarTlis subieqti mTavrobis 
nawilia. es is SemTxvevaa, rodesac iuridiuli piri dafuZnebulia 
saxelmwifos mier, misi saqmianobis wesi kanoniT regulirdeba da 
misi marTva xdeba saxelmwifo xelisuflebis mier dakompleqtebuli 
marTvis organoebis meSveobiT. am SemTxvevaSi kerZo samarTlis iuri-
diuli piri saxelmwifos/mTavrobis nawilad ganixileba, miuxedavad 
imisa, rom is kerZo samarTlis iuridiuli piris formiT arsebobs.

saqmeze „lebroni samgzavro rkinigzis erovnuli korporaciis 
winaaRmdeg“ (1995), sasamarTlom miiCnia, rom kerZo samarTlis su-
bieqti, samgzavro rkinigzis erovnuli korporacia (National Railroad 
Passenger Corporation) moqmedebda, rogorc saxelmwifo da ara kerZo 
samarTlis subieqti.67 sasamarTlom Semdegi garemoebebi miiRo mxed-
velobaSi: samgzavro rkinigzis erovnuli korporacia federaluri 
kanonis Sesabamisad iyo dafuZnebuli, korporaciis mmarTveli orga-
nos, sameTvalyureo sabWos cxra wevridan rva amerikis SeerTebuli 
Statebis prezidentis mier iyo daniSnuli, amasTan, erovnuli rkini-
gzis korporaciis saqmianobis didi nawili federaluri biujetidan 
finansdeboda. Sesabamisad, misi qmedebebi ganxiluli unda yofiliyo, 
rogorc saxelmwifos da ara, rogorc kerZo piris qmedeba. aqedan 
gamomdinare, mas ar hqonda ufleba, rom lebronisTvis politikuri 
Sinaarsis baneris ganTavseba aekrZala, romelic ludis mwarmoebel 
erT-erT sawarmos — Coors Brewing Company-s — akritikebda ultra-me-
marjvene jgufebis politikuri saqmianobis mxardaWeris gamo. 

„lebronis“ saqmisgan gansxvavebiT, sasamarTlom saxelmwifo qmede-
bad ar Seafasa „amerikis SeerTebuli Statebis olimpiuri komitetis“ 

66 Denver Area Ed. Telecommunications Consortium, Inc. v. FCC, 518 U.S. 727, 737 (1996).
67 Lebron v. National Railroad Passenger Corporation, 513 U.S. 374 (1995).
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saqmianoba, miuxedavad imisa, rom komiteti kongresis aqtiT iyo da-
fuZnebuli, organizaciis saqmianoba federaluri kanoniT iyo dare-
gulirebuli da nawilobriv dafinansebasac federaluri biujetidan 
iRebda.68 sasamarTlom gadamwyveti mniSvneloba mianiWa im faqts, rom 
komiteti saxelmwifosgan damoukideblad imarTeboda da mas ar mar-
Tavda federaluri xelisuflebis mier daniSnuli pirebisgan dakom-
pleqtebuli organo. Sesabamisad, sasamarTlom ar daadgina gamoxatvis 
Tavisuflebis darRveva, rodesac federalurma olimpiurma komitetma 
erT-erT jgufs aukrZala sakuTari sportuli SejibrebisTvis „gei 
olimpiada“ gamoeyenebina oficialur saxelwodebad. 

amdenad, imisTvis, rom kerZo iuridiuli piris saqmianoba saxel-
mwifo qmedebad iqnes ganxiluli da, Sesabamisad, masze gavrceldes 
konstituciis pirveli Sesworebis moqmedeba, gadamwyvetia, Tu ra 
doziT ereva saxelmwifo kerZo subieqtis marTvaSi da sakmarisi ar 
aris mxolod is faqti, rom kerZo iuridiuli piri sakanonmdeblo 
aqtiTaa dafuZnebuli da Sesabamisi kanoniT dadgenili regulaciis 
farglebSi moqmedebs.

rac Seexeba fizikuri pirebis saqmianobas, gamonaklis SemTxvevaSi 
maTi saqmianobac SeiZleba iqnes miCneuli „saxelmwifo qmedebad“. 
kerZod, maSin, rodesac fizikuri piri moqmedebs ara, rogorc kerZo 
piri, aramed rodesac is aRWurvilia sajaro uflebamosilebebiT da 
moqmedebs am uflebamosilebis farglebSi, magaliTad, sasjelaRs-
rulebiTi dawesebulebis eqimi, prokurori. 

uzenaesi sasamarTlos midgomiT, kerZo iuridiuli piris qmede-
ba, romelic ar aris mTavrobis nawili, or gamonaklis SemTxvevaSi 
SeiZleba CaiTvalos saxelmwifo qmedebad: pirveli, rodesac „kerZo 
subieqti SeiZleba dakvalificirdes, rogorc saxelmwifo aqtori, 
rodesac subieqti „tradiciulad eqskluziurad saxelmwifosTvis 
gankuTvnil uflebamosilebebs“ ganaxorcielebs;69 da meore, rodes-
ac kerZo piris qmedeba „gadajaWvulia“ saxelmwifos saqmianobasTan, 
anu im SemTxvevaSi, Tu kerZo piris arakonstituciuri qmedeba „ne-
badarTulia, waxalisebulia saxelmwifos mier an misi xelSewyobiT 
xorcieldeba“.70 

68 San Francisco Arts & Athletics, Inc, 539, 550 (1987). 
69 Jackson v. Metropolitan Edison Co., 419 U.S. 345, 352 (1974).
70 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 563 (6th ed. 2019).
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uzenaesi sasamarTlos interpretaciiT, amerikis uzenaesi sasa-
marTlo miuTiTebs, rom „iSviaTia“ saqmianoba, romelic eqskluziurad 
saxelmwifosTvis aris gankuTvnili71 da mxolod am iSviaT SemTxve-
vebSi SeiZleba kerZo subieqtebis saqmianoba saxelmwifos qmedebad 
iqnes ganxiluli. 

am kuTxiT yvelaze TvalsaCino, Tumca gansakuTrebuli sagamo-
nakliso magaliTia, qalaqis marTvis funqcia. saqmeSi „marSi alabamas 
winaaRmdeg“ (1946), uzenaesma sasamarTlom kerZo kompaniis marTvaSi 
arsebuli qalaqis saqmianoba saxelmwifo qmedebad ganixila. am saqmeSi, 
kerZo kompaniam mis sakuTrebaSi arsebul teritoriaze gaSenebuli 
qalaqis quCebis saval nawilze sainformacio flaerebis darigeba 
aukrZala iehovas mowmeebis warmomadgenlebs, winaswari nebarTvis 
gareSe,72 alabamis kanonmdeblobiT, sisxlis samarTlis danaSauls 
warmoadgenda sxvis sakuTrebaSi arsebul teritoriaze yofna mas 
Semdeg, rac mesakuTre ucxo pirs teritoriis datovebas mosTxovda. 

amerikis SeerTebuli Statebis uzenaesma sasamarTlom miiCnia, rom 
qalaqis marTva tradiciulad sajaro saqmianobaa da kerZo kompaniis 
marTvaSi arsebul teritoriaze gaSenebuli qalaqSi informaciis 
Tavisuflad gavrcelebis Tavisufleba iseve unda iyos daculi, 
rogorc municipalitetis sakuTrebaSi arsebul sajaro sivrceebSi. 

sasamarTlos sityvebiT: „kerZo sakuTrebaSi arsebuli xidebis, 
rginigzis, saavtomobilo gzebis, gamSvebi punqtebis mesakuTreebs 
ar SeuZliaT es sakuTreba ise Tavisuflad gankargon, rogorc fer-
meri sakuTar fermas gankargavda. ramdenadac es infrastruqtura 
aSenebulia da, ZiriTadad, gamoiyeneba sazogadoebis sasargeblod, 
da ramdenadac, maTi marTva arsebiTad sajaro funqciaa, is Statis 
mier dadgenil wesebs unda daemorCilos“.73 sasamarTlom es midgoma 
imiT daasabuTa, rom moqalaqeebs gamoxatvis Tavisufleba Tanabrad 
sWirdebaT sajaro sivrceSi, miuxedavad imisa, es sivrce municipa-
luri sakuTrebaa, Tu kerZo. sasamarTlos ganmartebiT, „miuxedavad 
imisa, kerZo korporaciis sakuTrebaSia qalaqi, Tu municipalitetis, 
sazogadoebas, orive SemTxvevaSi, aqvs identuri interesi, rom maTi 
Temi imdagvarad funqcionirebdes, rom Tavisufali komunikaciis 

71 Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 158 (1978).
72 Marsh v. Alabama, 326 U.S. 501, (1946).
73 Marsh v. Alabama, 326 U.S. 501, n. 3 (1946).
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arxebi arsebobdes“.74 sasamarTlos SefasebiT, „kompaniis sakuTrebaSi 
arsebul qalaqebSi mcxovrebi adamianebi TavianTi saxelmwifosa da 
qveynis Tavisufali moqalaqeebi zustad iseve arian, rogorc muni-
cipalitetebis mcxovreblebi, da ar arsebobs rame damatebiTi ar-
gumenti, ris gamoc maT imaze ufro metad unda SeezRudoT pirveli 
da meToTxmete SesworebebiT garantirebuli Tavisuflebebi, vidre 
nebismieri sxva qalaqis mcxovreblebs“.75 

Sesabamisad, am saqmeSi kerZo kompanias ufleba ar hqonda iehovas 
mowmeebisTvis mis sakuTrebaSi arsebul qalaqis trotuarebze flae-
rebis darigeba aekrZala Statis im kanonmdeblobaze miTiTebiT, ro-
melic kerZo mesakuTris uflebas icavda arasasurveli stumrebisgan. 
aseve, Stats ufleba ar hqonda sisxlis samarTlis pasuxismgebloba 
daekisrebina moqalaqeebisTvis TavianTi pirveli SesworebiT daculi 
sityvis Tavisuflebisa da religiis Tavisuflebis ganxorcielebis 
gamo mxolod imitom, rom gzis savali nawili konkretul qalaqSi 
kerZo kompaniis sakuTreba iyo. kerZo kompanias am SemTxvevaSi iseve 
evaleboda pirveli da meToTxmete Sesworebis dacva, rogorc Stats 
an sxva saxelmwifo organos.

sainteresoa, uzenaesi sasamarTlos damokidebuleba kerZo savaWro 
centrebTan mimarTebiT. kerZod, ra xdeba maSin, rodesac moqala-
qeebs sakuTari protestis gamoxatva surT kerZo savaWro centris 
teritoriaze? 

1968-dan 1976 wlamde periodSi uzenaesi sasamarTlos sxvadasxva 
Semadgenlobebma winaaRmdegobrivi gadawyvetilebebi miiRes am saki-
Txze. moqmedi precedentis Tanaxmad, kerZo savaWro centrebi gasulia 
pirveli Sesworebis moqmedebis sferodan. Sesabamisad, kerZo savaWro 
centrebi ar arian valdebuli moqalaqeebs pirveli SesworebiT daculi 
gamoxatvis Tavisufleba uzrunvelyon, anu saprotesto gamosvlebis 
an sainformacio kampaniis warmoebis ufleba darTon savaWro centris 
teritoriaze, mesakuTris Tanxmobis gareSe.

saqmeze „kvebis seqtorSi dasaqmebulebi „logan veli plazas wi-
naaRmdeg“ (1968),76 sasamarTlom miiCnia, rom kerZo savaWro obieqtis 
teritoria „marSalis“ saqmeSi arsebuli kerZo qalaqis analogiuri 

74 iqve, 507.
75 iqve 508.
76 Food Employees v. Logan Valley Plaza, Inc., 391 U.S. 308 (1968). 
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iyo da amitom, savaWro centrebi valdebuli iyvnen moqalaqeTa pir-
veli SesworebiT daculi gamoxatvis Tavisufleba daecvaT. savaWro 
centr „logan veli plazas“ (Logan Valley Plaza) teritoriaze araerTi 
savaWro obieqti iyo ganTavsebuli. erT-erTi iyo maRazia „veisi“ 
(Weis), romlis saqmianobis gasaprotesteblad moqalaqeebma aqcia da 
piketireba moawyves savaWro centris teritoriaze, am maRaziis mimde-
bared. saprotesto aqciis monawileebi „veisis“ qselSi dasaqmebulebis 
SromiTi uflebebis darRvevas aprotestebdnen. piketis monawileebs 
xelSi eWiraT banerebi warweriT: „veisSi ar arsebobs profkavSiruli 
organizacia, veisis TanamSromlebi ver iReben profkavSiruli Se-
TanxmebiT gansazRvruli odenobis xelfass da ver sargebloben sxva 
SromiTi uflebebiT“. aqcia, ZiriTadad, mSvidobianad mimdinareobda, 
mxolod ramdenime izolirebul SemTxvevaSi Seferxda maRaziis fun-
qcionireba mcire xniT.

„veisma“ da „logan veli plazam“, rogorc kerZo teritoriis 
mesakuTreebma, Statis kanonmdeblobis safuZvelze, sasamarTlos 
ganCinebiT saprotesto aqciis aRkveTa moiTxoves kerZo sakuTrebis 
dacvis motiviT. sasamarTlos mier miRebuli ganCinebiT protestis 
monawileebs aekrZalaT piketirebis gagrZeleba am maRaziis Sesasvle-
lebTan, savaWro centris avtosadgomze da savaWro centris terito-
riis SigniT avtosadgomamde misasvlel gzebze, Tumca SesaZlebloba 
miecaT protesti ganegrZoT savaWro centris teritoriis miRma, 
savaWro centramde misasvlel sajaro sakuTrebaSi arsebul samanqano 
gzebze da maT mimdebare saval nawilze. 

uzenaesma sasamarTlom meToTxmete Sesworebis darRveva daadgina 
pirvel SesworebasTan erTad, im motiviT, rom savaWro centri, miu-
xedavad imisa, rom kerZo sakuTrebaze iyo gaSenebuli, am qalaqisTvis 
komerciuli ubnis funqcias asrulebda, savaWro centrisTvis gamo-
yofili teritoria dakavSirebuli iyo qalaqis infrastruqturas-
Tan da is qalaqis ganuyofeli nawili iyo. amasTan, savaWro centris 
teritoria ar iyo eqskluziurad momxmareblebisTvis gankuTvnili, 
iq Sesvla da Tavisufali gadaadgileba nebismier msurvels SeeZlo. 
Sesabamisad, savaWro centris mesakuTre iseve iyo valdebuli mo-
qalaqeebis sityvisa da Sekrebis Tavisufleba daecva, rogorc Stati, 
radgan Stats ar hqonda ufleba tradiciuli gagebiT sajaro funqciis 
mqone sivrcis marTvis ufleba kerZo kompaniisTvis daeTmo pirveli da 
meoTxe SesworebiT garantirebuli gamoxatvis Tavisuflebis dacvis 



35

gamoxatvis Tavisufleba  
amerikis SeerTebul StatebSi

valdebulebis gareSe. Sesabamisad, kerZo kompanias ufleba ar hqonda 
piketis monawileebis pirveli SesworebiT daculi gamoxatvisa da 
Sekrebis Tavisuflebebi SeezRuda kerZo sakuTrebis dacvis motiviT, 
Tundac es dasaSvebi yofiliyo adgilobrivi kanonmdeblobiT.

uzenaesma sasamarTlom mogvianebiT ganxilul saqmeebSi es midgoma 
uaryo da moqmedi precedentis Tanaxmad, kerZo savaWro centrebis 
mier dawesebuli regulaciebi an akrZalvebi, romlebic centris te-
ritoriaze gamoxatvis Tavisuflebas zRudavs, arcerT SemTxvevaSi 
ar iTvleba saxelmwifo qmedebad, radgan am savaWro obieqtebis ope-
rireba tradiciulad saxelmwifos eqskluziuri prerogativa araa 
da, Sesabamisad, kerZo subieqtis gadawyvetilebebi konstituciuri 
kontrolis sferodan gasulia.

saqmeze „loidi taneris winaaRmdeg“ (1974) sasamarTlom daadgina, 
rom savaWro centri ar arRvevs konstitucias, rodesac is moqala-
qeebs mis sakuTrebaSi arsebul teritoriaze flaerebis darigebas an 
Sekreba-manifestaciis mowyobas ukrZalavs, Tuki gamoxatvis Sinaarsi 
ar ukavSirdeba uSualod savaWro centris funqcionirebas.77 mocemul 
SemTxvevaSi saqme exeboda vietnamis omis sawinaaRmdego flaerebis 
darigebas kerZo savaWro centris teritoriaze. sasamarTlom mxo-
lod iseTi Sinaarsis gamoxatvis Tavisuflebis dacvis valdebuleba 
gaavrcela savaWro centrebze, romelic savaWro centris saqmianobas 
Seexeboda, magram ar miiCnia, rom savaWro centri valdebulia sxva 
Sinaarsis politikuri gamoxatvis Tavisufleba uzrunvelyos sakuTar 
teritoriaze. 

mogvianebiT, saqmeze „hajensi SromiTi urTierTobebis erovnuli 
sabWos winaaRmdeg“ (1976), sasamarTlom uaryo „logan veli plazasa“ 
da „loidSi“ gamoyenebuli interpretacia, romlis mixedviTac ker-
Zo savaWro centris teritoria, „marSalis“ saqmis msgavsad, kerZo 
qalaqis analogiad iyo miCneuli. uzenaesi sasamarTlos SefasebiT, 
„loidis“ saqmis ganmxilveli sasamarTlos Semadgenloba Secda, ro-
desac kerZo savaWro centris funqcionireba saxelmwifo qmedebad 
miiCnia, miuxedavad imisa, rom qalaqis mosaxleobis nawilisTvis, 
magaliTad, iq ganTavsebuli maRaziebis momxmareblebisTvis savaWro 
centri Sekrebis adgils warmoadgenda. uzenaesma sasamarTlom miu-
TiTa, rom savaWro centri ar iyo aRWurvili qalaqis maxasiaTebeli 

77 Lloyd Corp v. Tanner, 407 U.S. 551 (1974).
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sxva niSnebiT, rac saxeze iyo „marSalis“ saqmeSi da gaiTvaliswina 
is faqti, rom, istoriulad, aseTi savaWro obieqtebis operireba, 
qalaqebisgan gansxvavebiT, eqskluziurad saxelmwifos prerogativa 
ar yofila. sasamarTlom daadgina, rom mcdaria midgoma, TiTqos 
daculi da daucveli gamoxatvis erTmaneTisgan gamijvna gamoxatvis 
Sinaarsis mixedviT unda moxdes, rac sasamarTlom „loidis“ saqmeSi 
gaakeTa, rodesac mxolod iseTi Sinaarsis gamoxatva miiCnia daculad, 
romelic savaWro centris saqmianobis mimarT protests gamoxatavs,78 
radgan, pirveli Sesworebis mTavari arsi swored imaSi mdgomareobs, 
rom gamoxatva, garda gansakuTrebuli gamonaklisebisa, ar unda Sei-
zRudos misi Sinaarsis mixedviT. 

rac Seexeba pirveli Sesworebis moqmedebas kerZo samarTlis iu-
ridiul pirebze maSin, rodesac maTi qmedeba „gadajaWvulia“ saxel-
mwifo qmedebasTan, sasamarTlosTvis gadamwyvetia, kerZo subieqtis 
konkretuli sadavo qmedeba aris Tu ara gamowveuli saxelmwifos 
mier dakisrebuli valdebulebiT, instruqciiT an sakanonmdeblo 
moTxovniT.

saqmeSi „rendeli-beikeri konis winaaRmdeg“ (1982),79 kritikuli 
werilis gamoqveynebis gamo maswavleblis daTxovna kerZo skolis 
mier, romelic dafinansebis 90% procents Statis biujetidan iRebda, 
sasamarTlom ar CaTvala saxelmwifo qmedebad. sasamarTlom miuTi-
Ta, rom saxelmwifo dafinansebis miReba TavisTavad ar gadaaqcevs 
kerZo subieqts mTavrobis nawilad. imis dasadgenad, vrceldeba Tu 
ara pirveli Sesworeba kerZo skolis maswavleblebze, unda gairkves, 
skolis saqmianoba tradiciulad eqskluziuri saxelmwifo saqmianoba 
aris Tu ara, an skolis mier maswavleblis dasja sajarod gamoTqmuli 
mosazrebis gamo gadajaWvuli iyo Tu ara StatTan. tradiciulad, 
saganmanaTleblo saqmianoba ar iyo eqskluziurad saxelmwifos 
prerogativa, radgan kerZo skolebi istoriulad Tanaarsebobdnen 
sajaro skolebTan erTad, amasTan, kerZo skolebi, sajaro skolebis-
gan gansxvavebiT, Statisgan damoukideblad imarTeboda. rac Seexeba 
„gadajaWvulobis“ sakiTxs, marTalia, kerZo skolaze vrceldeboda 
Statis mier dadgenili kanonmdebloba, Tumca es regulaciebi ar 
Seexeboda personalis marTvas da sakadro sakiTxebis gadawvetas. 

78 Hudgens v. National Labor Relations Board, 424 U.S. 507, 520 (1976).
79 Rendell-Baker v. Kohn, 457 U.S. 830 (1982).
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Sesabamisad, skola moqmedebda, rogorc kerZo subieqti, miuxedavad 
imisa, rom misi dafinanseba ZiriTadad Statis biujetidan xdeboda. 
sasamarTlom aRniSna: „mosarCeleebis samsaxuridan gaTavisuflebis 
gadawyvetilebis miRebas ar avaldebulebda skolas Statis regula-
cia, iseve rogorc am gadawyvetilebis miRebaze zegavlena ar mou-
xdenia Statis kanonmdeblobas“ da, mocemul SemTxvevaSi, saxeze ar 
iyo „saxelmwifosa da skolas Soris „simbiozuri damokidebuleba“.80 
amdenad, is, rom federalur an Statis dafinansebas iRebs kerZo 
subieqti, TavisTavad ar niSnavs, rom es subieqti mTavrobis nawilia. 
am dros unda gairkves, organizacia eqskluziurad saxelmwifosTvis 
mikuTvnebul uflebamosilebas axorcielebs Tu ara, an misi qmedeba 
gadajaWvuli aris Tu ara saxelmwifos qmedebasTan. 

analogiurad, kerZo samauwyeblo kompaniebis saqmianoba, maT Soris 
sazogadoebrivi/arakomerciuli mauwyeblebis saqmianoba, miuxedavad 
imisa, rom garkveul saxelmwifo regulaciebis moTxovnebs eqvemdeba-
reba, uzenaesi sasamarTlos mier ar ganixileba saxelmwifo qmedebad 
da maTi mxridan sityvis Tavisuflebis SezRudvaze ar vrceldeba 
pirveli Sesworebis moqmedeba. saqmeSi „kolumbiis samauwyeblo sis-
tema demokratebis erovnuli komitetis winaaRmdeg“ (1973), kerZo 
mauwyebelma uari uTxra erT-erT jgufs politikuri Sinaarsis sare-
klamo klipebis ganTavsebaze, romelic vietnamis omis sawinaaRmdego 
kampaniis nawili iyo im motiviT, rom reklamis Sinaarsi mauwyeblis 
saredaqcio politikasTan winaaRmdegobaSi modioda.81 uzenaesma sasa-
marTlom daadgina, rom kerZo mauwyeblebis saqmianoba, miuxedavad 
imisa, rom is kanoniT aris regulirebuli, ar SeiZleba ganxiluli 
iqnes, rogorc „saxelmwifo qmedeba“, radgan satelevizio mauwyebloba 
eqskluziurad saxelmwifo funqcia arasodes yofila, xolo saxel-
mwifo regulirebis Sinaarsidan ar ikveTeba, rom telemauwyeblis 
saredaqcio saqmianoba „gadajaWvulia“ saxelmwifosTan. miuxedavad 
imisa, rom kerZo mauwyebloba valdebulia saqmianoba saxelmwifos 
mier daregulirebuli kanonmdeblobis farglebSi warmarTos da „fe-
deraluri savaWro komisiis aqti“ kerZo mauwyeblebs avaldebulebT, 
rom sakuTar eTerSi politikuri sakiTxebis gaSuqebisas samarTlianad 
warmoaCinon gansxvavebuli Tvalsazrisebi, regulirebis es forma 

80 iqve, 831.
81 Columbia Broadcasting System v. Democratic Nat.al Committee, 412 U.S. 94 (1973).
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kerZo mauwyeblebs ar aqcevT mTavrobad, isini Tavisuflebi arian, 
Tavad gansazRvrul sakuTari saredaqcio politika da Sesabamisad, 
telemauwyeblebis saredaqcio gadawyvetilebebi, maT Soris, ra Sinaar-
sis reklama ganaTavson eTerSi, ar warmoadgens „saxelmwifo qmedebas“. 
Sesabamisad, sasamarTlom daadgina, rom pirveli Sesworebis moqmedeba 
ar vrceldeba kerZo mauwyeblebis saredaqcio gadawyvetilebebze.

„saxelmwifo qmedebis doqtrinis“ gamoyenebas Seexo uzenaesi 
sasamarTlo erT-erT uaxles saqmeSi — „manhetenis saTemo xelmisaw-
vdomobis korporacia halekis winaaRmdeg“ (2019), romelic sakabelo 
samauwyeblo kompaniebs Seexeboda.82 aqac, sasamarTlom aRniSna, kerZo 
sakabelo samauwyeblo kompaniis saqmianoba ar warmoadgens „saxel-
mwifo qmedebas“, miuxedavad imisa, rom sakabelo televizia sakabelo 
momsaxurebis paketSi ganTavsebulia saxelmwifos mier dakisrebuli 
valdebulebis farglebSi. 

mocemul saqmeSi, niu iorkis qalaqis TviTmmarTvelobis mier miRe-
buli dadgenilebis Sesabamisad, „manhetenis saTemo xelmisawvdomobis 
korporacia“ (Manhattan Community Access Corp), rogorc sakabelo 
televiziis servisis mimwodebeli erT-erTi kerZo kompania, sali-
cenzio pirobebis farglebSi, valdebuli iyo erTi sazogadoebrivi 
(arakomerciuli) samauwyeblo arxi mainc SeeTavazebina manhetenis mcxo-
vreblebisTvis Tavisi sakabelo televiziis paketSi. Sesabamisad, misi 
paketiT gaTvaliswinebul arakomerciul telemauwyeblobas marTavda 
— „manhetenis ubnis qseli“ (Manhattan Neighbourhood Network — MNN), 
SemdgomSi MNN. haleki da sxvebi arakomerciuli teleprogramebis 
prodiuserebi iyvnen, romelTa programebsac MNN aTavsebda „manhe-
tenis saTemo xelmisawvdomobis korporaciis“ (Manhattan Community 
Access Corp) kuTvnil sakabelo televiziis qselSi. halekma da sxvebma 
moamzades da eTerSi gauSves gadacema, sadac MNN-is marTvis stili 
iyo gakritikebuli, konkretulad is, Tu rogor xdeboda MNN-is 
saredaqcio gadawyvetilebebiT aRmosavleT harlemis mosaxleobis 
interesebis ignorireba. MNN-ma meored aRar misca haleks igive 
gadacemis eTerSi gaSvebis ufleba da, sabolood, saerTod gawyvita 
mis mier Seqmnili teleproduqciis eTerSi gaSveba. haleki davobda, 
rom MNN-ma misi gamoxatvis Tavisufleba SezRuda, radgan is gadacemis 
kritikuli Sinaarsis gamo gaaTavisufla samsaxuridan. Sesabamisad, 

82 Manhattan Community Access Corp. v. Halleck, 139 U.S. 1921 (2019).
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sasamarTlos unda emsjela, ramdenad warmoadgenda sazogadoebrivi 
(arakomerciuli) arxis operireba da marTva saxelmwifo qmedebas 
imis gaTvaliswinebiT, rom qalaqis TviTmmarTvelobis dadgenileba 
pirdapir avaldebulebda sakabelo televiziis qselis operators — 
„manheTenis saTemo xelmisawvdomobis korporacias“ (Manhattan Com-
munity Access Corp.), minimum erTi sazogadoebrivi (arakomerciuli) 
telearxi mainc gaeTvaliswinebina Tavis sakabelo paketSi.

uzenaesma sasamarTlom miuTiTa, rom arakomerciuli telemauwye-
blis saqmianoba ar warmoadgens saxelmwifos eqskluziur prerogativas 
da, tradiciulad, telesamauwyeblo saqmianoba kerZo saqmianobaa. 
is faqti, rom sakabelo tele-samauwyeblo servisis mimwodebeli 
kompania qalaqis dadgenilebis Tanaxmad, valdebuli iyo, sakuTar 
sakabelo paketSi minimum erTi arakomerciuli, sazogadoebrivi 
mniSvnelobis arxi mainc gaeTvaliswinebina, ar iyo sakmarisi, raTa 
MNN-is saqmianoba saxelmwifosTan „gadajaWvulad“ miCneuliyo, radgan 
qalaqis dadgenilebis es moTxovna ar Seexeboda tele-samauwyeblo 
kompaniisa da misi TanamSromlebis urTierTobebis regulirebas, an 
telearxis saredaqcio politikas. Sesabamisad, ar ikveTeboda qala-
qis dadgenilebis mizez-Sedegobrivi kavSiri MNN-is mier miRebul 
TanamSromelTa gaTavisuflebis gadawyvetilebasTan. Sesabamisad, 
sasamarTlom daadgina, rom halekis gamoxatvis Tavisufleba kerZo 
sazogadoebrivi samauwyeblo arxis eTerSi ar iyo daculi pirveli 
SesworebiT. sasamarTlos es msjeloba TanxvedraSia mis adre miRebul 
gadawyvetilebasTan „kolumbiis samauwyeblo sistema demokratebis 
erovnuli komitetis winaaRmdeg“ (1973).

Sejamebis saxiT, mxolod im iSviaT gamonaklis SemTxvevebSi Sea-
fasebs uzenaesi sasamarTlo kerZo subieqtis qmedebas saxelmwifos 
qmedebad da, Sesabamisad, pirveli Sesworebis moqmedebas gaavrcelebs 
kerZo subieqtze, Tu: 1) kerZo subieqti SeiZleba miCneuli iqnes mTa-
vrobis nawilad; 2) kerZo subieqtis saqmianoba Tavisi SinaarsiT eqsk-
luziurad saxelmwifo prerogativas ganekuTvneba; 3) kerZo subieqtis 
konstituciasTan Seusabamo qmedeba „nebadarTuli, waxalisebuli an 
gamowveulia“ saxelmwifos (federaluri, Statis, municipalitetis) 
identificirebadi qmedebiT, anu kanonmdeblobiT hqonda Sesabami-
si uflebamosileba miniWebuli, kanonis Tanaxmad iyo valdebuli, 
konkretuli qmedeba ganexorcielebina an, es qmedeba, saxelmwifos 
konkretuli qmedebiT iyo waxalisebuli.
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sxva SemTxvevebSi, kerZo subieqtebis mier sakuTari momxmareblebis 
Tu TanamSromlebisTvis cenzuris daweseba da gamoxatvis Tavisu-
flebis SemzRudavi regulaciebis SemoReba ar warmoadgens pirveli 
SesworebiT dacul uflebaSi Carevas da moqalaqeebi ver SeZleben 
kerZo kompanias konstituciis pirveli Sesworebis dacva sasamarTlo 
wesiT mosTxovon. magaliTad, pirveli Sesworeba ar krZalavs kerZo 
skolis mier moswavleebisa da maswavleblebis gamoxatvis Tavisuflebis 
SezRudvas, kerZo kompaniebis mier TanamSromlebisTvis gamoxatvis 
Tavisuflebis SezRudvas, socialuri qselebis an sxva interaqciuli 
vebgverdebis mier sakuTari momxmareblebis kontentis dablokvas, 
kerZo Teatris, kinos an gamomcemlis mier garkveuli saxelovnebo 
an literaturuli produqciis gaSvebis an gamoqveynebis SezRudvas. 
mxolod im SemTxvevaSi SeiZleba aseTi tipis gadawyvetilebebi gasa-
Civrdes konstituciis pirvel SesworebasTan Seusabamobis gamo, Tuki 
„saxelmwifo qmedebasTan gadajaWvuloba“ dadasturdeba. 

III. gamoxatvis TavisuflebaSi Carevis  
konstituciurobis Sefasebis  

meTodologiis elementebi

konstituciis pirveli SesworebiT daculi sityvisa da presis 
Tavisuflebis konstituciuri kontroli aSS-is uzenaesi sasamarT-
los mier damkvidrebuli uflebaTa SezRudvis Sefasebis zogadi 
meTodologiiT xorcieldeba. meTodologiis mixedviT, sasamarTlo, 
gasaCivrebuli qmedebis an sakanonmdeblo an aRmasrulebeli xeli-
suflebis samarTlebrivi aqtis konstituciurobis Sesafaseblad, 
sxvadasxva, TanabradmniSvnelovan sakiTxs ganixilavs. 

pirveli Sesworebis meTodologiis farglebSi gasaanalizebelia: 
aris Tu ara saxeze uflebaSi Careva? normatiuli aqti, romliTac 
konstituciiT dacul gamoxatvis TavisuflebaSi Careva xdeba, uki-
duresad farTod formulirebuli da/an bundovani xom ar aris? ra 
tipis gamoxatva izRudeba, konstituciiT metad daculi, Tu dauc-
veli an naklebad daculi? SezRudva Sinaarsobrivi xasiaTisaa, Tu 
Sinaarsobrivad neitraluri? Careva winaswari SezRudvis formiT 
xdeba uflebaSi Careva Tu post-faqtum? sad xdeba SezRudva, sajaro 
adgilas Tu kerZo sivrceSi? da bolos, gasaCivrebuli qmedeba an 
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samarTlebrivi aqti jdeba Tu ara gamoxatvis TavisuflebaSi Care-
vis konstituciurad dasaSveb farglebSi? am ukanaskneli sakiTxis 
gadasawyvetad sasamarTlo, pirvel rigSi, arkvevs uflebaSi Carevis 
konstituciurobis Semowmebis romeli standarti unda gamoiyenos 
konkretul SemTxvevaSi: mkacri, saSualo, Tu gonivrulobis Sefasebis 
standarti? amis gasarkvevad saWiroa Sefasdes, gamoxatvis Tavisu-
flebis SezRudva gamoxatvis Sinaarss Seexeba Tu Sinaarsobrivad 
neitraluria? aseve, gamoxatvis SezRudva sajaro sivrceSi xdeba, 
anu, „sajaro forumze“ Tu „arasajaro forumze“? saqme exeba metad 
dacul gamoxatvis kategorias (politikuri Sinaarsis gamoxatva), 
Tu naklebad dacul kategorias? xolo bolos afasebs, konkretul 
saqmis faqtobrivi garemoebidan gamomdinare, dakmayofilebulia Tu 
ara pirveli SesworebiT dacul gamoxatvis TavisuflebaSi Carevis 
konstituciurobis Semowmebis Sesabamisi standartiT dadgenili 
moTxovnebi.83

mniSvnelovania is, rom sasamarTlos ar Camouyalibebia aucilebeli 
gansaxilveli sakiTxebis srulyofili CamonaTvali an am sakiTxebis 
ganxilvis rigiToba.84 erT saqmeSi SesaZloa saxeze iyos rogorc yve-
la mimarTulebiT analizi, ise, mxolod ramdenime sakiTxis analizi. 
aseve, gasaTvaliswinebelia, mosarCelis mier samarTlebrivi davis 
sagnis farglebi.

1. uflebaSi Carevis konstituciurobis  
Semowmebis standartebi

uzenaesi sasamarTlo konstituciiT dacul uflebebsa da Tavisu-
flebaSi Carevis konstituciurobis Semowmebis zogad standartebs 
gamoiyenebs pirvel SesworebasTan mimarTebiTac. esenia: mkacri, 
saSualo da gonivrulobis Sefasebis standartebi. 

konstituciurobis Sefasebis safexurebrivi midgoma uzenaesma 
sasamarTlom Tavis erT-erT istoriul gadawyvetilebaSi Camoaya-
liba saqmeze „SeerTebuli Statebi „qerolin prodaqTs qompanis“ 

83 vrclad, ix.: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1011-1076 (6th ed. 
2019). 

84 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1012 (6th ed. 2019). 
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(Carolene Products Co.) winaaRmdeg“ (1938).85 gadawyvetilebis me-4 
SeniSvnaSi sasamarTlom ganmarta: „ZiriTadad kanonis konstitu-
ciurobis prezumfcia moqmedebs, Tumca ufro mkacri sasamarTlo 
Semowmebaa saWiro, rodesac kanoni individualur uflebebs zRudavs, 
arasasurveli kanonmdeblobis gauqmebis mizniT warmarTul poli-
tikur process aferxebs an gansxvavebuli da gariyuli umcireso-
bis winaaRmdeg diskriminacias awesebs“. amdenad, imis mixedviT, Tu 
ramdenad seriozulia konstituciiT daculi uflebis mniSvneloba 
da misi SezRudvis Sedegebi, SezRudvis konstituciurobis Sesafa-
seblad sasamarTlo ufro mkacri Sefasebis standarts gamoiyenebs. 
zemoxsenebul saqmeSi uzenaesma sasamarTlom gansakuTrebiT pro-
blematurad miiCnia politikuri gamoxatvis TavisuflebaSi Careva 
sakanonmdeblo SezRudvebis dawesebis gziT da daadgina, rom yvelaze 
mkacri Sefasebis standartis dakmayofilebaa saWiro, raTa kanoni, 
romelic am tipis SezRudvas iTvaliswinebs, konstituciasTan Se-
sabamisad iqnes miCneuli.

mkacri Sefasebis testi yvelaze xSirad gamoiyeneba pirveli Seswo-
rebis Taobaze warmarTul davebSi, Tumca gamoxatvis Tavisuflebis 
iseTi SezRudvebi, romlebic politikur sakiTxebze sajaro diskusiis 
SezRudvis nakleb risks Seicavs, saSualo an gonivrulobis testiT 
fasdeba.

mkacri Sefasebis testi ZiriTadad gamoiyeneba Sinaarsobrivi 
SezRudvebis da winaswari SezRudvebis konstituciurobis Sesafa-
seblad, aseve sajaro sivrceSi — sajaro forumze — gamoxatvis 
SezRudvebis konstituciurobis dasadgenad. 

sityvis Tavisuflebis Sinaarsobrivi SezRudva sasamarTlos-
Tvis yvelaze problemur formas warmoadgens da apriori miiCnevs, 
rom aseTi SezRudva arakonstituciuria. Sesabamisad, saxelmwifoa 
valdebuli SezRudvis aucilebloba daasabuTos mkacri Sefasebis 
standartiT.

85 United States v. Carolene Products Co., 304 U.S. 144 (1938).
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kanonis konstituciurobis Sefasebis standartebis  
SedarebiTi cxrili

Sefasebis 
standarti

mkacri saSualo gonivrulobis 

mizani
mwvave 
saxelmwifo 
interesi

mniSvnelovani 
saxelmwifo 
interesi

nebismieri 
legitimuri 
interesi

SezRudvis 
mimarTeba 
mizanTan

aucilebelia 
dasaxuli 
miznis 
misaRwevad 
da pirdapir 
emsaxureba am 
mizans.

arsebiTad 
dakavSirebulia 
(aucilebelia) 
miznis 
miRwevasTan, 
anu pirdapir 
emsaxureba am 
mizans.

gonivrulad 
dakavSirebulia 
dasaxuli 
miznis 
miRwevasTan.

SezRudvis 
farglebi

SezRudva 
viwrodaa 
morgebuli 
mizans, anu 
imaze metad 
ar zRudavs 
gamoxatvis 
Tavisuflebas, 
rac am miznis 
misaRwevadaa 
aucilebeli.

SezRudva 
viwrodaa 
morgebuli 
mizans, Tumca ara 
idealurad (anu 
SesaZloa imaze 
metad zRudavdes 
Tavisuflebas, 
rac am miznis 
misaRwevadaa 
aucilebeli), 
Tumca tovebs 
alternatiul 
gzebs uflebis 
realizaciisTvis.

 X

mtkicebis 
tvirTi

saxelmwifo saxelmwifo

mosarCele, 
romelic 
arakonstitu-
ciurobaze  
davobs.



44

gamoxatvis Tavisufleba
amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

imisTvis, raTa sakanonmdeblo SezRudvam mkacri standarti daak-
mayofilos, saxelmwifom unda daasabuTos, rom „SezRudvis daweseba 
aucilebelia mwvave saxelmwifo interesis dasacavad“ (compelling gov-
ernment interest). aucilebloba praqtikaSi gulisxmobs, rom „SezRudva 
viwrod unda iyos morgebuli“ (narrowly tailored) dasaxul mizanze. „mwvave 
saxelmwifo interess“ sasamarTlo ganmartavs, rogorc interess, ro-
melic ara mxolod mniSnvelovani, sasurveli an mizanSewonilia, aramed 
romlis dakmayofilebac sasicocxlo mniSvnelobisaa da aucileblobas 
warmoadgens.86 mkacri Sefasebis testis gamoyenebisas, saxelmwifoa 
valdebuli daasabuTos SezRudvis SemoRebis aucilebloba.

imisTvis, raTa gairkvevs, Sefasebis romeli standarti unda ga-
moiyenos sasamarTlom, is pirvel rigSi msjelobs, SezRudva Sinaar-
sobrivia, Tu Sinaarsobrivad neitraluri. 

rogorc wesi, mTavrobas ekrZaleba gamoxatvis SezRudva gaJRe-
rebuli gzavnilis Sinaarsis miuReblobis gamo, radgan es pirdapir 
ewinaaRmdegeba pirveli Sesworebis mizans, ar dauSvas mTavrobis mier 
sazogadoebisTvis mniSvnelovan sakiTxebze Tavisufali diskusiis 
cenzura. mxolod im SemTxvevaSi SeiZleba Sinaarsobrivi SezRudva 
konstituciasTan Sesabamisad CaiTvalos, Tuki SezRudva (qmedeba, 
kanoni an sxva sakanonmdeblo aqti, romliTac es SezRudva dadginda) 
mkacri Sefasebis standarts daakmayofilebs. gamonakliss warmoadgens 
gamoxatvis daucveli Sinaarsobrivi kategoriebi, rogoricaa: myisieri 
ukanono qmedebis waqezeba, agresiuli gamonaTqvamebi, ciliswameba, 
uxamsoba, bavSvTa pornografia da naklebad daculi kategoriebi, 
magaliTad, seqsualuri Sinaarsis gamoxatva, komerciuli Sinaarsis 
gamoxatva, rasac mogvianebiT ganvixilavT. saxelmwifos farTo diskre-
cia gaaCnia, daareguliros daucveli da naklebad daculi gamoxatvis 
kategoriebi. miuxedavad imisa, rom es regulaciebi gamoxatvas maTi 
Tematuri Sinaarsidan gamomdinare zRudavs, uzenaesi sasamarTlo 
maT konstituciurobas mkacri testiT ar afasebs. 

saqmeSi „Terneris samauwyeblo sistema komunikaciebis federalu-
ri komisiis winaaRmdeg“ (1994), sasamarTlom ganmarta, rom rogorc 
wesi, SezRudvebi, romlebic gamoxatvas zRudavs misi Sinaarsidan 
gamomdinare, mkacr Semowmebas unda daeqvemdebaros, xolo Sinaarso-
brivad neitaluri regulaciebis konstituciuroba Sefasebis saSua-

86 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 588 (6th ed. 2019). 
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lo standartiT unda Semowmdes.87 sasamarTlos ganmartebiT, „Cveni 
precedentebiT dadgenilia, rom yvelaze mkacri Sefasebis standar-
tiT unda Semowmdes iseTi kanonmdebloba, romelic gamoxatvas misi 
Sinaarsis gamo krZalavs, uares mdgomareobaSi ayenebs an gansxvavebul 
SezRudvebs uwesebs. [...] aseTive mkacri standartiT unda Sefasdes 
kanonebi, romlebic pirs aiZulebs konkretuli Sinaarsis mosazreba 
gamoTqvas an gaavrcelos. [...] maTgan gansxvavebiT, SezRudvebi, rome-
lic gamoxatvis SinaarsTan ar aris dakavSirebuli, saSualo Sefasebis 
standartiT unda Semowmdes [...], radgan umravles SemTxvevaSi, aseTi 
SezRudvebis Sedegad naklebia riski, rom zogierTi idea an mosazreba 
sazogadoebrivi diskusiidan gaqres“.88

Sinaarsobrivi SezRudvaa saxeze, Tuki mTavroba gamoxatvas zRu-
davs misi Tematikis (Tematuri SezRudva — subject matter restrictions) 
an gamoTqmuli poziciis, Tvalsazrisis gamo (Tvalsazrisis mixedviT 
SezRudva — viewpoint restrictions).89 Tematuri SezRudva (subject matter 
restriction) gulisxmobs regulaciebs, romlebic mxolod konkretul 
Temaze gamoxatvas krZalavs, Tumca sxva TemebTan dakavSirebiT 
dasaSvebia mosazrebebis gamoxatva. magaliTad, es SeiZleba iyos 
samedicino sferosTan dakavSirebuli, religiur, politikur, saxe-
lovnebo an samecniero Temebze gamoxatvis SezRudva SerCeviT. rac 
Seexeba Tvalsazris mixedviT SezRudvas (viewpoint resctrictions), es iseTi 
SezRudvaa, romelic konkretul sakiTxTan dakavSirebiT mxolod 
erTgvari, magaliTad, mTavrobis an sazogadoebis didi nawilisTvis 
miuRebeli poziciis, Tvalsazrisis Semcvel publikaciebs zRudavs, 
Tumca ar krZalavs imave sakiTxze sxva, magaliTad, mTavrobis an 
sazogadoebis didi nawilisTvis mosawoni Tvalsazrisis, poziciis 
gamomxatveli masalis gamoqveynebas. aseT Tematur da Tvalsazrisis 
mixedviT SezRudvebs sasamarTlo mkacri Sefasebis testiT afasebs 
da umravles SemTxvevaSi pirveli Sesworebis darRvevas adgens.

magaliTad, uzenaesma sasamarTlom miiCnia, rom kolumbiis olqis 
mier dadgenili SezRudva, romelic ucxo saxelmwifos mimarT kri-
tikis Semcveli nebismieri banerisa Tu niSnis ganTavsebas krZalavda 

87 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622 (1994). ix. aseve: Erwin Chemerinsky, 
Constitutional Law: Principles and Policies, 1013 (6th ed. 2019). 

88 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 642 (1994).
89 Perry Educ. Assn. v. Perry Local Educators' Assn., 460 U.S. 37, 45 (1983). citirebulia, Erwin 

Chemerinsky, Constitutional Law: Principles and Policies, 1014 (6th ed. 2019). 
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am saxelmwifos saelCos Senobidan 500 futis radiusSi, Tvalsazris 
mixedviT SezRudvas warmoadgenda.90 sasamarTlos ganmartebiT, es 
Tvalsazris mixedviT SezRudvis magaliTi iyo, radgan regulacia 
mxolod ucxo saxelmwifos mimarT kritikis Semcveli banerebis ga-
mofenas krZalavda, Tumca pozitiuri Sinaarsis banerebis ganTavseba 
daSvebuli iyo. mkacri Sefasebis standartis gamoyenebiT, sasamarT-
lom daadgina, rom kolumbiis olqma ver daarwuna sasamarTlo, rom 
SezRudvis daweseba aucilebeli iyo mwvave saxelmwifo interesis mi-
saRwevad, radgan SezRudva viwrod ar iyo morgebuli dasaxul mizans. 

Sinaarsobrivi, kerZod, TvalsazrisiT mixedviT SezRudvis formad 
ganixileba aseve saxelmwifos mxidan piris iZuleba, konkretuli pozi-
cia gamoxatos misi nebis sawinaaRmdegod (compelled speech). magaliTad, 
Tvalsazrisis mixedviT SezRudvis magaliTia dasavleT virjiniis 
Statis ganaTlebis sabWos dadgenileba, romelic skolis moswavleebs 
avaldebulebda, fexze wamodgomiT misalmebodnen erovnul droSas 
da erTgulebis fici warmoeTqvaT.91 

sasamarTlo Sesabamisi standartis gamoyenebis gadawyvetilebas 
iRebs ara mxolod SezRudvis dispoziciuri Sinaarsidan gamomdinare, 
aramed yuradRebas aqcevs SezRudvis mizans. aris SemTxvevebi, rodesac 
SezRudvebi Sinaarsobrivad neitraluri formiTaa formulirebuli, 
Tumca Tu dadasturdeba, rom maTi SemoReba konkretuli Tematuri 
Sinaarsis an Tvalsazrisis gamoxatvis SezRudvas isaxavda miznad, 
sasamarTlo mkacr tests gamoiyenebs.92 da piriqiT, Tuki gamoxatvis 
akrZalva Sinaarsobrivi SezRudvis saxiT aris formulirebuli, Tumca 
mopasuxe daamtkicebs, rom regulaciis SemoReba Sinaarsobrivad nei-
traluri motivaciiT aris ganpirobebuli da misi mizani ara sajaro 
diskusiis SezRudva, aramed gamoxatvis Tanmxleb meoreul Sedegebze 
reagirebaa, aseTi kanoni Sinaarsobrivad neitralur regulaciad 
ganixileba da sasamarTlo saSualo testiT Seafasebs.93

mkacri testi gamoiyeneba aseve gamoxatvis daucveli kategoriebis 
SigniT Sinaarsobrivad diferencirebuli SezRudvebis SemTxvevaSi, 
magaliTad, Tuki „agresiuli gamonaTqvamebis“, rogorc daucveli 

90 Boos v. Barry, 485 U.S. 312 (1988).
91 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943).
92 Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989).; Reed v. Town of Gilbert, 576 U.S. 155, 

164 (2015).
93 City of Renton v. Playtime Theatres, Inc. 475 U.S. 41, 47-48 (1986).



47

gamoxatvis Tavisufleba  
amerikis SeerTebul StatebSi

kategoriis SigniT diferenciacia xdeba da izRudeba mxolod ra-
sizmis Semcveli agresiuli gamonaTqvamebi da ar izRudeba, maga-
liTad, seqsualuri orientaciis niSniT diskriminaciis Semcveli 
gamonaTqvamebi, SezRudvis konstituciurobis Semowmeba mkacri 
testiT moxdeba.94

saSualo standarti (intermediate scrutiny) gamoxatvis TavisuflebaSi 
Carevis konstituciurobis Semowmebis naklebad mkacri testia. saSua-
lo standartis mixedviT, kanoni konstituciuria, Tu is „arsebiTadaa 
dakavSirebuli mniSvnelovan saxelmwifo mizanTan“.95 anu, saxelmwifo 
interesi, romelsac SezRudva emsaxureba, aris ara mwvave, aramed 
mniSvnelovani, xolo SerCeuli saSualeba, anu kanonmdeblobiT ga-
Tvaliswinebuli SezRudva, regulaciis reJimi aucilebeli ar aris, 
rom miznis misaRwevad yvelaze naklebad mzRudavi saSualeba iyos, 
Tumca is arsebiTad saWiro unda iyos dasaxuli miznis misaRwevad. 

uzenaesi sasamarTlo saSualo standartiT afasebs gamoxatvis Ta-
visuflebis Sinaarsobrivad neitralur SezRudvebs, anu gamoxatvis 
drois, adgilisa da formis mimarT dawesebul SezRudvebs. 

sasamarTlos ganmartebiT, „SezRudva viwrod unda iyos morgebuli 
dasaxul mizanze“ niSnavs imas, rom „imaze metad ar unda SeizRudos 
gamoxatvis Tavisufleba, rac aucilebelia legitimuri saxelmwifo 
interesis dasakmayofileblad“.96 amasTan, mkacri standartisgan 
gansxvavebiT, „ar aris aucilebeli, Sinaarsobrivad neitraluri 
SezRudva yvelaze naklebad mzRudavi saSualeba iyos dasaxuli miznis 
misaRwevad, Tumca dauSvebelia imdenad farTo SezRudvis daweseba, 
romlis arsebiTi nawili ar emsaxureba dasaxuli miznis miRwevas“.97

magaliTad, saqmeze „hefroni kriSnas cnobierebis saerTaSoriso 
sazogadoebis winaaRmdeg“ (1981), sasamarTlom ganmarta, rom drois, 
adgilisa da formis gonivruli SezRudvebi konstituciasTan Sesa-
bamisad CaiTvleba, Tu „maTi dadgena gamoxatvis Sinaarsze miTiTebis 
gareSe xdeba, mniSvnelovan saxelmwifo interess emsaxureba da in-
formaciis gavrcelebis farTo alternatiul SesaZleblobas tovebs 

94 R.A.V. v. City of St. Paul. 505 U.S. 377 (1992).
95 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 587 (6th ed. 2019). 
96 McCullen v. Coakley, 134 U.S. 2518, 2535 (2014), Erwin Chemerinsky, Constitutional Law: Principles 

and Policies, 1233-34 (6th ed. 2019).
97 iqve.
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xelmisawvdomad“.98 anu, sxva adgilas, sxva dros da sxva formiT 
dasaSvebi unda iyos gamoxatva da es alternativa adekvaturi unda 
iyos gamoxatvis miznis misaRwevad. 

sasamarTlom saSualo standartis ramdenime specifikuri forma 
SeimuSava gamoxatvis TavisuflebaSi Carevis konkretuli SemTxvevebis 
Sesafaseblad. magaliTad, saSualo standartis specifikuri nairsa-
xeoba gamoiyena sasamarTlom saqmeSi „amerikis SeerTebuli Statebi 
o’braienis winaaRmdeg“ (1968) im SezRudvebis Sesafaseblad, romle-
bic gamoxatvis Tanmxleb an mis Semadgenel araverbalur gamoxatvas 
Seexeba, anu iseT qmedebas zRudavs, romelsac gamoxatvis funqcia 
aqvs. „o’braienis standarti“ saSualo standartis specifikuri saxea, 
rac dRemde moqmedi precedentia qmedebis, rogorc gamoxatvisTvis 
dawesebuli SezRudvebis konstituciurobis Sesafaseblad.99 

saSualo standartis kidev erTi specialuri saxeoba gamoiyena 
sasamarTlom im saxelmwifo regulaciebis konstituciurobis da-
sadgenadac, romlebic komerciul gamoxatvas zRudavs, magaliTad, 
regulaciebisa, romlebic komerciuli produqtis reklamirebis 
wesebs adgens da garkveuli Sinaarsis sareklamo gancxadebebs 
zRudavs.100 

saSualo standarti gamoiyena sasamarTlom saxelmwifo sixSireebiT 
mosargeble mauwyeblebisTvis „masT qeris“ valdebulebis dawesebis 
konstituciurobis Sesafasebladac.101 

saSualo standartis gamoyenebis SemTxvevaSic, mtkicebis tvirTi 
saxelmwifos ekisreba. anu, saxelmwifoa valdebuli daasabuTos, 
rom gamoxatvis Tavisuflebis SezRudva „mniSvnelovan saxelmwifo 
interess“ emsaxureba da rom SezRudva „viwrod aris morgebuli 
mniSvnelovani saxelmwifo interesis dasacavad dasaxul mizanze“.

gamoxatvis TavisuflebaSi Carevis konstituciurobis Semowmebis 
yvelaze dabali standartia „gonivrulobis standarti“, romlis 
mixedviTac, imisTvis rom kanoniT dawesebuli uflebrivi SezRudva 
konstituciurad CaiTvalos, saWiroa, „SezRudva gonivrul kavSirSi 
iyos romelime legitimur saxelmwifo interesTan“. anu, aucilebelia, 

98 Heffron v. International Society for Krishna Consciousness, Inc., 452 U.S. 640, 648 (1981). ix. 
aseve: Clark v. Community for Creative Non-Violence, 468 U.S. 288 (1984).

99 United States v. O'Brien, 391 U.S. 367 (1968). 
100 Central Hudson Gas v. Public Service Commission, 447 U.S. 557 (1980). 
101 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622 (1994).
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rom: a) saxelmwifos qmedeba emsaxurebodes raime legitimur mizans; 
b) dawesebuli SezRudva am mizanTan racionalurad iyos dakavSire-
buli, anu SezRudvis saxe miznis miRwevis gonivruli, racionaluri 
saSualeba iyos. imisTvis, rom gonivrulobis standartiT kanoni 
arakonstituciurad gamocxaddes, aucilebelia mosarCelem daasabu-
Tos, rom kanoni ar emsaxureba rame gonivrul saxelmwifo mizans, 
an rom kanonmdeblis mier SerCeuli saSualeba, regulacia, sakanon-
mdeblo SezRudva, am miznis misaRwevad gonivruli gza ar aris, anu 
SeuZlebelia gonivruli, racionaluri kavSiris dadgena dawesebul 
SezRudvasa da dasaxul mizans Soris. am testis gamoyenebiT mxolod 
Zalian iSviaT SemTxvevaSi SeiZleba dadgindes konstituciis darR-
veva, radganac uzenaesi sasamarTlo mTavrobis farTo diskrecias 
aRiarebs da mosarCeles akisrebs mtkicebis tvirTs.

sasamarTlo gonivrulobis testiT afasebs arasajaro forumze 
gamoxatvisTvis dawesebul SezRudvebs. magaliTad, saqmeze „heizel-
vudis sasakolo olqi qulmaieris winaaRmdeg“ (1988) sasamarTlom 
skolis mier saskolo sagazeTo publikaciis akrZalva misi Sinaarsis 
gamo gonivrulobis standartiT ganixila, radgan skolis gazeTi 
arasajaro forumad miiCnia, sadac skolas farTo diskrecia hqonda 
ganesazRvra, ra Sinaarsis da formis masalebi gamoeqveynebina.102 xolo 
saqmeze „peris ganaTlebis asociacia peris adgilobriv pedagogTa 
asociaciis winaaRmdeg“ (1983) miiCnia, rom skolis Sida eleqtronuli 
meilebis sistemaze informaciis gavrcelebis SezRudva maswavlebel-
Ta erTi profesiuli kavSirisTvis, maSin, rodesac sxva profesiuli 
kavSiris warmomadgeneli am sistemas iyenebda, gonivrulobis testiT 
unda Sefasebuliyo, radgan skolis Sida eleqtronuli meilis sistema 
arasajaro forumi iyo.103

102 Hazelwood School District v. Kuhlmeier, 484 U.S. 260 (1988).
103 Perry Education Association v. Perry Local Educators’ Association, 460 U.S. 37 (1983). 
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2. winaswari SezRudvebi

uzenaesi sasamarTlo gamoxatvis Tavisuflebis winaswar SezRud-
vebs gansakuTrebiT problematurad miiCnevs da maT prezumfciulad 
arakonstituciurad ganixilavs. winaswari SezRudva imdenad aris 
problemuri, ramdenadac gamoxatvis akrZalva xdeba manamde, sanam 
gamoxatva ganxorcieldeba da, Sesabamisad, maTi konstituciurobis 
Semowmeba mkacri Sefasebis testiT xdeba. uzenaesi sasamarTlos gan-
martebiT: „nebismieri winaswari SezRudvis reJimis mimarT konstitu-
ciasTan Seusabamobis myari prezumfcia arsebobs“104 da, Sesabamisad, 
mxolod gamonaklis SemTxvevebSi, ukiduresad myari dasabuTebis 
arsebobis pirobebSi daakmayofilebs aseTi SezRudva mkacr tests. 

amdenad, sasamarTlo pirvel SesworebasTan dakavSirebuli davis 
ganxilvisas gansakuTrebul yuradRebas aqcevs, aris Tu ara saxeze 
winaswari SezRudva.

winaswari SezRudvis formebia, magaliTad, administraciuli an 
sasamarTlo aqtebi (brZaneba, gankarguleba, ganCineba), romlebic ga-
moxatvis uflebas krZalavs winmswrebi formiT. winaswari SezRudvis 
kidev erTi TvalsaCino saxeobaa kanonmdeblobiT gaTvaliswinebuli 
sanebarTvo an salicenzio reJimebi gamoxatvis Tavisuflebis rea-
lizaciisTvis, maT Soris: Sekrebisa da manifestaciis gamarTvisTvis 
winaswari nebarTvis reJimi, Jurnal-gazeTebis da radio-telemauw-
yeblobis salicenzio an avtorizaciis reJimebi. 

magaliTad, saqmeze „niari minesotis winaaRmdeg“ (1931), sasamarTlom 
daadgina, rom mxolod gamonaklis SemTxvevaSia dasaSvebi sasamarTlos 
ganCinebiT gamoxatvis akrZalva,105 rogoricaa, magaliTad ganCinebe-
bi, romliTac ikrZaleba saomar viTarebaSi jaris mobilizaciisTvis 
xelisSeSla, uxamsi masalis, an iseTi masalis gamoqveyneba, romelic 
erovnul usafrTxoebas realur zians ayenebs. amasTan, „SezRudva 
viwrod unda iyos morgebuli im specifikur mizans, ris dacvasac 
emsaxureba winaswari SezRudvis daweseba“.106 mtkicebis tvirTi sru-
lad saxelmwifos ekisreba, romelmac unda daasabuTos mwvave saxel-
mwifo interesis arseboba da rom dawesebuli SezRudva imaze metad 

104 New York Times v. United States, 403 U.S. 713, 714 (1971).
105 Near v. Minnesota, 283 U.S. 697 (1931).
106 Madsen v. Women's Health Center, 512 U.S. 753, 765 (1994).
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ar zRudavs gamoxatvas, rac aucilebelia am interesis Sesabamisad 
dasaxuli konkretuli miznis misaRwevad.

gansakuTrebiT mniSvnelovania am mxriv saqme „niu iork Taimsi“ 
amerikis SeerTebuli Statebis winaaRmdeg“ (1971), sadac federalurma 
sasamarTlom mTavrobis mimarTvis safuZvelze, ganCinebiT aukrZala 
„niu iok Taimss“ Jurnalisturi statiebis ciklis gagrZeleba, sadac 
Tavdacvis departamentis gasaidumloebuli dokumentis, 47-gverdiani 
angariSis — „vietnamis omis istoria“ — nawyvetebi qveyndeboda. mTa-
vroba acxadebda, rom publikaciis gamoqveyneba safrTxes Seuqmnida 
erovnul usafrTxoebas, Tumca uzenaesi sasamarTlos SefasebiT, 
mTavrobam sakmarisi damajereblobiT ver daasabuTa mwvave saxel-
mwifo interesis arseboba da winaswari SezRudvis zomis gamoyenebis 
aucilebloba.

gamoxatvis Tavisuflebis realizaciis sanebarTvo-salicenzio re-
Jimis konstituciasTan Sesabamisobis Sesafaseblad sasamarTlom ufro 
specifikuri standarti SeimuSava, romelic sami nawilisgan Sedgeba:  
1) saxelmwifom unda daasabuTos mniSvnelovani mizezis arseboba 
sanebarTvo-licenzirebis reJimis SemoRebisTvis; 2) sanebarTvo-li-
cenzirebis pirobebi naTlad unda iyos gansazRvruli da gadawy-
vetilebis mimReb organos TiTqmis ar unda utovebdes diskreciis 
SesaZleblobas; 3) licenzirebis samarTlebrivi reJimi procesualur 
garantiebs unda iTvaliswinebdes, kerZod, gadawyvetilebis miReba 
mokle vadaSi unda xdebodes, uaryofiTi gadawyvetilebis miRebas 
win unda uswrebdes srulfasovani da samarTliani zepiri ganxilva; 
unda arsebobdes licenzirebis organos uaris gadawyvetilebis sasa-
marTloSi saboloo gasaCivrebis swrafi meqanizmi.107 

3. sajaro forumis analizi

uzenaesi sasamarTlo pirveli SesworebasTan dakavSirebuli 
SezRudvebis konstituciurobis analizis erT-erT elementad iyenebs 
sajaro forumis cnebas, anu imis mixedviT, Tu sad, ra tipis sajaro 

107 Cox v. New Hampshire, 312 U.S. 569 (1941); Teitel Film Corp. v. Cusack, 390 U.S. 139 (1968); 
Carroll v. President and Commrs. of Princess Anne County, 393 U.S. 175 (1968); National 
Socialist Party of Am. v. Village of Skokie, 432 U.S. 43 (1977); vrclad ix.: Erwin Chemerinsky, 
Constitutional Law: Principles and Policies, 1048-1052.
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sivrceSi xdeba gamoxatva, sasamarTlo gansxvavebul kriteriumebs 
awesebs am SezRudvebis konstituciurobis Sesafaseblad. es dayofa 
upirvelesad Sekrebisa da manifestaciis Tavisuflebis konteqstSia 
mniSvnelovani, Tumca mas sityvis Tavisuflebis dacvis farTo konte-
qstSic gamoiyenebs sasamarTlo. sasamarTlo gansxvavebul Sefasebis 
standartebs iyenebs, imis mixedviT, Tu romeli kategoriis sajaro 
sivrceSi xdeba gamoxatva.

sasamarTlo oTxi saxis gamoxatvis adgils, sivrces, anu forums 
gamoyofs: tradiciuli sajaro forumi, mTavrobis mier gansazRvruli 
sajaro forumi (designated public forum),108 SezRuduli sajaro forumi, 
arasajaro forumi.109

sasamarTlos SefasebiT, sajaro forumia saxelmwifos sakuTrebaSi 
arsebuli is adgilebi, sadac mTavroba valdebulia maqsimalurad 
uzrunvelyos moqalaqeTa gamoxatvis Tavisufleba, xolo SezRudul 
sajaro forumze SesaZlebelia garkveuli Sinaarsobrivi SezRudvebis 
daweseba.110 

uzenaesi sasamarTlo ganasxvavebs tradiciul sajaro forums da 
mTavrobis mier gansazRvrul sajaro forums imis mixedviT, sajaro 
adgili istoriulad iyo gankuTvnili sajaro debatisTvis, Tu mas 
mogvianebiT, mTavrobis gadawyvetilebiT mieniWa aseTi funqcia. tra-
diciuli sajaro forumis TvalsaCino magaliTebia sajaro moednebi, 
quCebi, parkebi.111 mTavrobis mier gansazRvruli sajaro forumi ki aris 
saxelmwifos sakuTrebaSi arsebuli adgilebi, romlebic, marTalia, 
tradiciulad ar gamoiyeneba azris gamosaxatad, Tumca mTavrobis 
gadawyvetilebiT, es adgilebi gamoyofili iqna moqalaqeebisTvis 
gamoxatvis Tavisuflebis realizaciis mizniT.112 tradiciul da 
mTavrobis mier gansazRvrul sajaro forumze erTi da igive samarT-
lebrivi reJimi vrceldeba. kerZod, mTavrobas mxolod ukiduresad 
iSviaT SemTxvevaSi SeuZlia daawesos Sinaarsobrivi SezRudvebi saja-

108 zogierTi qarTveli avtori am kategorias „kvazi sajaro forums uwodebs“, Tumca es 
termini bundovanebas Seicavs, ramdenadac mkiTxvels uCens gancdas, rom is srulad 
sajaro forumi araa, aramed masTan mimsgavsebulia, arada sasamarTlos mier dadgenili 
midgomiT, mTavrobis mier gansazRvruli sajaro forumi tradiciuli sajaro formis 
identur wesebs emorCileba.

109 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1231-33 (6th ed. 2019).
110 Perry Education Association v. Perry Local Educators’ Association, 460 U.S. 37, 44-46 (1983). 
111 iqve. 
112 iqve.
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ro forumze gamoxatvis TavisuflebisTvis da amisTvis aucilebelia 
mkacri Sefasebis testis dakmayofileba, xolo drois, adgilisa da 
formis mixedviT SezRudvis daweseba dasaSvebia saSualo Sefasebis 
testis dakmayofilebis pirobiT. 

SezRuduli sajaro forumis klasikuri magaliTia sajaro skolis 
darbazi, sasjelaRsrulebiTi dawesebulebis an samxedro bazebis 
sivrceebi, romelic Tavisi SinaarsiT ar aris sajaro debatisTvis 
gankuTvnili sivrce, Tumca mTavroba mas iyenebs SezRuduli Sinaarsis 
gamoxatvis uzrunvelyofis mizniT am sivrcis funqciis gaTvaliswi-
nebiT.113 SezRudul sajaro forumze gamarTlebulia Sinaarsobrivi 
Temebis an gamomsvlel pirTa wris mixedviT SezRudvebis daweseba 
gonivrulobis testis farglebSi am sivrcis Tavdapirveli funq-
ciebis gaTvaliswinebiT, Tumca dauSvebelia Tvalsazrisis mixedviT 
SezRudvis daweseba mkacri testis dakmayofilebis gareSe.114 

arasajaro forumi aris adgili, romelic, misi funqciidan gamom-
dinare, ar aris gankuTvnili sajaro debatisTvis da sadac dasaSvebia 
gamoxatvis uflebis sruli SezRudva gonivrulobis testis farglebSi. 
sasamarTlom aseTad miiCnia magaliTad, aeroportebi, saarCevno ubne-
bi, fostis mimdebare teritoria, sajaro skolis Sida eleqtronuli 
fostis qseli.115 aqac, Tvalsazrisis mixedviT SezRudvis daweseba 
SesaZlebelia mxolod mkacri testis dakmayofilebis SemTxvevaSi.

qvemoT mocemuli cxrili ajamebs uzenaesi sasamarTlos preceden-
tebiT dadgenil forumebis klasifikacias, da Sesabamisi Sefasebis 
standartebis gamoyenebis wesebs.116

113 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1245-46 (6th ed. 2019). 
114 iqve.
115 vrclad ix. Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1249-52 (6th ed. 

2019).
116 ix. vrclad: iqve, 1233-1256.
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adgilis, formis 
SezRudvis daweseba.

mkacri testi 
Sinaarsobrivi 
SezRudvisTvis. 
saSualo testi 
Sinaarsobrivad 
neitraluri 
SezRudvisTvis, 
aucilebeli 
ar aris, rom 
SezRudva 
dasaxuli miznis 
misaRwevad 
gamoxatvis 
yvelaze 
naklebad 
SemzRudavi 
alternativa 
iyos.

mT
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mi

er
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sa
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i 
sa
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ar
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mi

tradiciuli 
sajaro forumis 
garda sxva, 
mTavrobis mier, 
droebiT an 
uvadod sajaro 
gamoxatvisTvis 
gamoyofili 
sivrce.

municipaluri 
darbazebis, 
saxelmwifo 
universitetebis, 
biblioTekebis 
darbazebis da 
sxva sivrceebis 
daTmoba sajaro 
gamoxatvisTvis.

Se
z
R
u
d
u
l

i 
sa

j
ar

o
 f

o
r
u
mi

aratradiciuli 
sajaro forumi, 
romelic 
gamoyofilia 
sajaro 
gamoxatvisTvis 
mxolod 
SezRuduli 
kategoriis 
gamoxatvisTvis.

sajaro skolis 
darbazebi, 
sasjelaRsrulebiTi 
dawesebulebis 
sivrceebi, sadac 
garkveul TemebTan 
dakavSirebiT, 
an garkveuli 
kategoriis 
subieqtebisTvis 
daSvebulia sajaro 
gamoxatva, Tumca 
akrZalulia 
sxva TemebTan 
dakavSirebiT an 
sxva kategoriis 
subieqtebis 
gamoxatva.

mTavrobas farTo 
diskrecia aqvs 
SezRudos gamoxatva 
garkveuli Temebis 
da gamomsvlelebis 
kategoriebisTvis. 
magram dauSvebelia 
Tvalsazrisis 
mixedviT 
SezRudva, garda 
gamonaklisisa.

gonivrulobis 
testi Tematur 
(Temebis, pirTa 
kategoriebis) 
SezRudvaze. 

mkacri testi 
Tvalsazrisis 
mixedviT 
SezRudvaze.

ar
as

aj
ar

o
 f

o
r
u
mi

aeroporti, 
saarCevno 
ubani, fostis 
Sesasvlelebi, 
sajaro 
skolis Sida 
komunikaciis 
qselebi (Sida 
el. fosta). 

dasaSvebia 
gonivruli 
Sinaarsobrivi 
SezRudvebis 
daweseba. 
dauSvebelia 
Tvalsazrisis 
mixedviT SezRudva.

gonivrulobis 
testi Tematur 
Sinaarsobriv 
SezRudvaze.
mkacri testi 
Tvalsazrisis 
mixedviT 
SezRudvaze.
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problemuri sakiTxi: kerZo kompaniebis sakuTrebaSi arsebuli so-
cialuri qselebi, romlebic tradiciuli sajaro forumis Tanamedrove 
analogadac SeiZleba CaiTvalos, iq ganTavsebuli mosazrebebisa da 
informaciis uprecedentod didi moculobisa da politikur da sxva 
Temebze sajaro diskusiis SesaZleblobis gamo, warmoadgens Tu ara 
sajaro forums? am kiTxvaze uzenaesi sasamarTlos umravlesobas 
dabejiTebiTi pasuxi jer ar gaucia, Tumca gadawyvetilebaSi „pakin-
gemi CrdiloeT karolinis winaaRmdeg“ (2019) sasamarTlom mniSvne-
lovani mosazreba gaaJRera, rodesac internet sivrce „Tanamedrove 
sajaro moedans“ Seadara, sadac adamianebi sazogadoebriv sakiTxebze 
msjeloben, azrebs ucvlian erTmaneTs da sasargeblo informacias 
iReben.117 sasamarTlos es Sefaseba ramdenime mosamarTlem saganga-
Sod miiCnia. mosamarTlem samuel alitom Tavis Tanmxvedr azrSi 
„pakingemis“ saqmeze wuxiliT aRniSna, rom sasamarTlos umravlesobis 
mier am terminis gamoyenebam SeiZleba gaurkvevloba gamoiwvios, miT 
umetes, rodesac sasamarTlos siRrmiseulad ar umsjelia pirveli 
Sesworebis meTodologiis interpretaciis niuansebze internetTan 
mimarTebiT. analogiurad, saqmeze „baideni kolumbiis universitetis 
naiTis saxelobis pirveli Sesworebis institutis winaaRmdeg“ (2021), 
mosamarTle klarens Tomasma Tavis Tanmxvedr azrSi Secdomad miiC-
nia meore olqis saapelacio sasamarTlos mier socialuri qselebis 
tradiciul sajaro forumTan gaigiveba.118 misi SefasebiT, mosazreba, 
TiTqos socialuri qselebi sajaro forums warmoadgens, mcdaria, 
radgan es interpretacia ugulebelyofs kerZo teqnologiuri kom-
paniebis mesakuTreebis xelSi arsebuli Zalauflebis mniSvnelobas 
da im faqts, rom socialur qselebs kerZo subieqtebi marTaven 
saxelmwifosgan damoukideblad, xolo sajaro forumis analizi im 
realobaSi Seiqmna, rodesac sajaro sivrceebi saxelmwifos sakuTreba 
iyo da maTi marTvac eqskluziurad mTavrobis funqcia iyo.119 

savaraudod, uzenaes sasamarTlos kvlav mouwevs, mkafio poziciis 
gamokveTa am sakiTxze.

 

117 Packingham v. North Carolina, 137 U.S. 1730 (2017).
118 Biden v. Knight First Amendment Institute at Columbia Univ. 141 S.Ct. 1220 (2021), mosamarTle 

klarens Tomasis Tanmxvedri azri.
119 iqve.
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4. bundovani da ukiduresad farTo SezRudvebi

„bundovani da ukiduresad farTo kanonis“ doqtrinas (vagueness and 
overbreadth doctrine) gamoiyenebs uzenaesi sasamarTlo im federaluri, 
Statisa Tu adgilobrivi xelisuflebis organoebis miRebuli kanone-
bisa da normatiuli samarTlebrivi aqtebis Sesafaseblad, romliTac 
pirveli SesworebiT dacul uflebebSi Careva xdeba. 

es doqtrina imdenad aris mniSvnelovani, rom Tu sasamarTlo darw-
mundeba, rom problema kanonis ukiduresad farTo moqmedebis sfero 
an bundovanebaa, is maSinve konstituciis darRvevas daadgens ise, rom 
aRar dainteresdeba pirveli Sesworebis analizis meTodologiis sxva 
elementebiT. am doqtrinis mixedviT, uzenaesi sasamarTlo konsti-
tuciis darRvevas daadgens im SemTxvevaSic, Tu SezRudva gamoxatvis 
daucvel kategorias Seexeba, rogoricaa, magaliTad ukanono qmedebis 
waqezeba, ciliswameba da sxva.120

sasamarTlo „ukiduresad farTod“ miiCnevs iseT normatiuli 
aqts an mis normas, romelic „gamoxatvis imaze ufro farTo areals 
krZalavs, rac konstituciiT dasaSvebia“,121 xolo „bundovnad“ 
Tvlis iseT samarTlebriv reJims an normas, romelic „Cveulebrivi 
inteleqtis adamianisTvis gaugebars xdis kanonis Sinaarss“,122 anu 
bundovania, gamoxatvis romeli Sinaarsi an formaa akrZaluli da 
romeli dasaSvebi.

sasamarTlo xSirad erTobliobaSi ganixilavs am or sakiTxs. sasa-
marTlom SeiZleba konstituciis darRveva daadginos, Tu miiCnevs, 
rom kanoni imdenad farTod aris formulirebuli, rom yvela saxis 
gamoxatvas krZalavs, miuxedavad imisa, rom misi Sinaarsi bundovani 
sulac aris. meore SemTxvevaSi, kanoni maSinac SeiZleba CaiTvalos 
konstituciasTan Seusabamod, Tu is mxolod gamoxatvis erT konkre-
tul, viwro saxeobas zRudavs, magram ise bundovnad aris formuli-
rebuli, rom gonier adamians ar SeuZlia cxadad gamijnos, ra aris 
akrZaluli da ra dasaSvebi. 

120 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1031 (6th ed. 2019). 
121 Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981); City of Houston v. Hill, 482 U.S. 451 

(1987).
122 Connally v. General Constr. Co., 269 U.S. 385, 391 (1926), citirebulia: Erwin Chemerinsky, 

Constitutional Law: Principles and Policies, 1025 (6th ed. 2019). 
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magaliTad, saqmeSi „hiustoni hilis winaaRmdeg“ (1987),123 qalaq 
hiustonis dadgenilebis124 erT-erTi norma iyo gasaCivrebuli, rome-
lic sisxlis samarTlis danaSaulad acxadebda „gamoZiebis procesSi 
policielze Tavdasxmas, Setevas an raime formiT winaaRmdegobas, 
Seviwroebas, an misi saqmianobisTvis xelis SeSlas“.

saqmis mixedviT, qalaq hiustonis mcxovrebi reimond uiein hili 
daakaves, romelic paralegalad muSaobda da adamianis uflebaTa 
dacvis adgilobrivi ligis xelmZRvaneli iyo. is hiustonis gei sazo-
gadoebis sabWos wevric iyo da aqtiurad TanamSromlobda adgilobriv 
radiosTan da ramdenime media saSualebis Jurnalistadac muSaobda. 
hili qalaq hiustonis gei ubanSi daakaves, rodesac is policiels 
uyviroda, rodesac policiels misi megobari, Carlz hili SeCerebuli 
yavda da dakavebas upirebda. kerZod, reimond uein hilis sityvebi iyo: 
„midi da vinme Seni toli SearCie!“ policielma ueins hkiTxa: „Tqven 
axla xels miSliT, rogorc hiustonis policiels, Cemi oficialuri 
movaleobis SesrulebaSi?“ ueinma gaumeora: „diax, ratom ar akaveb 
vinme Sens tols“? 

reimond uein hilma sasamarTlo ganxilvisas aRiara, rom misi mizani 
policielis yuradRebis gadatana iyo, radgan araerTi mtkicebuleba 
arsebobda, rom qalaqis dadgenilebis am normis Sesabamisad, policia 
xSirad SerCeviTad akavebda adamianebs, gansakuTrebiT ki Jurnalis-
tebs. Tavad raimond uein hili amave normaze miTiTebiT mxolod 
erTi wlis ganmavlobaSi oTxjer daakaves, Tumca misi braleuloba 
arcerT SemTxvevaSi ar dadasturda. 

hili davobda, rom praqtikaSi am normas imdenad farTo mniSvnelo-
biT iyenebdnen, mis safuZvelze adamianebs akavebdnen ara policielze 
fizikuri Tavdasxmis aRsakveTad, aramed policielTan nebismier saxis 
sityvieri SekamaTebis gamo. 

uzenaesma sasamarTlom konstituciis pirveli Sesworebis darR-
veva daadgina. sasamarTlos ganmartebiT, „sadavo normis is nawili, 
romelic policielis saqmianobis gaprotestebas, policielis Se-
viwroebas da amiT misi saqmianobis xelis SeSlas gulisxmobda“, ar 

123 City of Houston v. Hill, 482 U.S. 451 (1987).
124 qalaqis dadgenileba (city ordinance) qalaqis sakanonmdeblo organos, municipaluri 

sabWos mier miRebuli normatiuli aqtia. qalaqis dadgenilebiT SesaZloa sisxlis 
samarTlebrivi pasuxismgeblobebi daadgines sazogadoebrivi wesrigis darRvevis gamo. 
qalaqis dadgenilebas adgilobrivi policia aRasrulebs.
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Seesabameboda sasamarTlos mier dadgenil „myisieri da realuri 
safrTxis tests“, romlis mixedviTac, gamonaklis SemTxvevaSi, Se-
saZloa, marTlzomierad CaiTvalos iseTi gamoxatvis akrZalva da 
sasjelis daweseba, rac myisierad iwvevs ukanono moqmedebas an iseTi 
„agresiuli gamonaTqvamebis“ (fighting words) akrZalvas da fizikuri 
dapirispirebis gamowveviskenaa mimarTuli.

rac Seexeba hilis gamoxatvis tons — yvirils, da misi gamonaT-
qvamebis Sinaarss, sasamarTlom sakuTari gadawyvetileba daimowma 
saqmeze „terminielo Cikagos winaaRmdeg, sadac aRniSna: „sityvieri 
gamoxatva xSirad provokaciuli da problematuria [...], Tumca, miu-
xedavad amisa, is daculia cenzuris an sasjelisgan, garda im SemTx-
vevisa, Tu savaraudoa, rom is gansakuTrebiT seriozuli borotebis 
aSkara da imJamindel safrTxes qmnis, rac scdeba sazogadoebisTvis 
diskomfortis Seqmnas, Sewuxebas, an areulobas”.125

sasamarTlom gaiziara mosarCelis pozicia, rom „qalaqis dadgenile-
bis norma ar iyo viwrod formulirebuli da is ara mxolod wesrigis 
damrRvev qcevasa da „agresiul gamonaTqvamebs“ krZalavda, aramed, 
policiels imdenad SeuzRudav diskrecias aniWebda, rom SeeZloT 
adamianebi iseTi gamonaTqvamebisa da qcevis gamo daepatimrebinaT, 
rac ubralod Semawuxebeli an Seuracxmyofelia. 

sasamarTlom aRniSna: „qalaqis dadgenilebis sadavo normiT dadge-
nilia sisxlis samarTlebrivi pasuxismgebloba da am normis moqmedeba, 
Cveulebriv, konstituciiT daculi zepirsityvieri gamoxatvis far-
To speqtrze vrceldeba. norma policias aniWebs arakonstituciur 
aRmasrulebel privilegias. rogorc saqmis mtkicebulebebidan Cans, 
miuxedavad imisa, rom municipaluri kodeqsis moTxovnebi dRis ganma-
vlobaSi mravaljer irRveva, policia mxolod im adamianebs akavebs, 
romlebsac ukontrolo diskreciis farglebSi gamoarCevs. sasamarTlo 
aradamajereblad miiCnevs apelantis arguments, rom qalaqis dadge-
nilebis gasaCivrebuli norma ar aris ukiduresad farTod formuli-
rebuli, radgan is mxolod „arsebiTad danaSaulebrivi qcevisTvis“ 
awesebs sasjels da ar exeba mosazrebebis gamoxatvas. dadgenilebis 
is nawili, romelic ukanonod miiCnevs policiis oficerze Tavdasxmas 
da fizikur Setevas, isedac pirdapir aris akrZaluli Statis sisxlis 
samarTlis kodeqsiT, magram sadavo normis aRsrulebadi Sinaarsi 

125 Terminiello v. Chicago, 337 U.S. 1, 4 (1949).
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aseve krZalavs policielis saqmianobisTvis sityvierad xelis SeS-
las. Sesabamisad, sadavo norma Seexeba sityvier gamoxatvas da ara 
mxolod arsebiTad danaSaulebriv qmedebas. SesaZlebelia aikrZalos 
iseTi gamoxatva, romelic „agresiul gamonaTqvamebs“ warmoadgens, 
anu romlis gamoyenebamac SesaZloa „myisierad gamoiwvios fiziku-
ri dazianeba“ an „myisierad gamoiwvios mSvidobis darRveva“, Tumca 
dadgenileba mxolod aseT gamoxatvas ki ar krZalavs, aramed sadavo 
norma farTod gamoiyeneba iseTi zepirsityvieri gamonaTqvamebis mi-
marT, romelic „raime formiT xels uSlis policiels“. Sesabamisad, 
dawesebuli akrZalva dauSveblad zRudavs individebis konstituciiT 
dacul Tavisuflebas, sityvierad gaaproteston da eWvqveS daayenon 
policielis qmedebis kanoniereba“.126

gasaTvaliswinebelia, rom ukiduresad farTo da bundovani kanonis 
doqtrina, garda Sinaarsisa, proceduruli TvalsazrisiTac uaRresad 
mniSvnelovania. rodesac davis sagans warmoadgens kanonis ukiduresad 
farTo formulireba, mosarCeles ufleba aqvs idavos pirTa farTo 
wris saxeliT, romelTac saCivriT ar miumarTavT uzenaesi sasamarT-
losTvis. maSinac ki, Tu konkretuli mosarCelis mimarT kanoni viwro 
interpretaciiT iyo gamoyenebuli da konstitucias Seesabameboda, 
Tu mosarCele daamtkicebs, rom arsebobs mravali sxva SemTxveva, 
rodesac kanonis aRsruleba ufro farTo interpretaciiTac aris 
SesaZlebeli, rac konstituciis darRvevas warmoadgens, mas ufleba 
aqvs sadavo normis gauqmeba moiTxovos mesame pirebis saxeliT.127 
darRvevis dadasturebis SemTxvevaSi kanoni baTilad gamocxaddeba 
da mis safuZvelze miRebuli gadawyvetilebebic Zalas dakargavs 
mosarCelis mimarT.

gasaTvaliswinebelia gamonaklisi, rodesac farTod formuli-
rebuli da/an bundovani kanonis miuxedavad, sasamarTlom SeiZleba 
konstituciis darRveva ar daadginos. kerZod, „ukiduresad farTod 
an bundovnad formulirebuli akrZalvebi“ ar CaiTvleba arakonsti-
tuciurad, miuxedavad imisa, rom kanonis testi iyo aseTi, rodesac 
Sesabamisi sasamarTloebis praqtikiT normis farTo Sinaarsi daviwro-
vda da, Sesabamisad, kanonis gamoyeneba, sasamarTlos interpretaciis 

126 City of Houston v. Hill, 482 U.S. 451, 252 (1987).
127 Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981), City of Houston v. Hill, 482 U.S. 451, 

252 (1987), citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1027-
29 (6th ed. 2019). 
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gaTvaliswinebiT, viwro SinaarsiT xdeba.128 es aixsneba imiT, rom ame-
rikis SeerTebuli Statebis sasamarTlo sistema precedentul samar-
Tals efuZneba, romlis mixedviT, sasamarTlos mier Camoyalibebuli 
kanonis Sinaarsis interpretacia kanonis Zalisaa da Sesasruleblad 
savaldebuloa qvemdgomi instanciis sasamarTloebisTvis, miuxedavad 
imisa, rom kanonis normis redaqcia ufro farTo interpretaciis 
SesaZleblobasac gulisxmobs.

IV. gamoxatvis daucveli kategoriebi

pirveli Sesworeba gamoxatvis Tavisuflebis dacvis farTo garan-
tiebs awesebs, gansakuTrebiT politikuri Sinaarsis gamoxatvisTvis. 
Tumca uzenaesi sasamarTlos mier damkvidrebuli precedentebis 
mixedviT, pirveli Sesworebis meTodologiis erT-erTi Tavisebu-
rebaa gamoxatvis kategoriebad dayofa da gamoxatvis iseTi saxeebis 
amomwuravi gansazRvra, romlebic konstituciiT ar aris daculi. 
kerZod, uzenaesi sasamarTlos mier damkvidrebuli midgomiT, pirveli 
SesworebiT daucveli gamoxatvis kategoriebia: 1) myisieri ukanono 
qmedebis waqezeba, 2) agresiuli gamonaTqvamebi, 3) ciliswameba, 4) 
uxamsoba, 5) bavSvTa pornografia. 

is, rom garkveuli gamoxatva daucvel kategorias miekuTvne-
ba, samarTlebrivi TvalsazrisiT niSnavs, pirvel rigSi imas, rom 
saxelmwifos ufleba aqvs akrZalos an SezRudos aseTi gamoxa-
tva sakuTari Sexedulebisamebr ise, rom pirveli Sesworebis 
darRvevis sakiTxi saerTod ar daisvas. meore mxriv, mxolod es 
Sinaarsobrivi kategoriebia miCneuli sasamarTlos mier pirveli 
SesworebiT daucvelad. anu, gamoxatvis Tavisuflebis yvela sxva 
Sinaarsobrivi, Tematuri Tu Tvalsazrisis mixedviT SezRudvebis 
daweseba mxolod mkacri standartis dakmayofilebis SemTxvevaSi 
CaiTvleba konstituciurad.

rodesac garkveuli kategoriis gamoxatva gasulia pirveli Seswo-
rebis dacvis sferodan, gansakuTrebul mniSvnelobas iZens, mkafiod 
ganisazRvros, sad gadis zRvari daucvel kategoriasa da dacul 
gamoxatvas Soris, radgan cxadi gamijvnis gareSe gamoxatvis dacul 

128 Chaplinsky v. New Hampshire 315. U.S. 568, 572-73 (1942).
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saxeebsac SeiZleba safrTxe Seeqmnas. magaliTad, myisieri ukanono 
qmedebis waqezebad SeiZleba iqnes miCneuli legitimuri, politikuri 
Sinaarsis gamoxatva, an agresiul gamonaTqvamad SeiZleba Sefasdes 
emociuri gamoxatva, romelic mTavrobis ukanono qmedebebiT gamow-
veuli aRSfoTebiT aris gamowveuli. aseve, ciliswamebis motiviT, 
SesaZloa aikrZalos sazogadoebisTvis mniSvnelovani informaciis 
gavrceleba politikuri Tanamdebobis pirebis korufciis an ufle-
bamosilebis borotad gamoyenebis Taobaze. Sesabamisad, uzenaesi 
sasamarTlos mier ganxiluli saqmeebis didi nawili, romelic 
pirveli SesworebiT daculi gamoxatvis Tavisuflebis SezRudvebs 
Seexeba, iseTi saqmeebia, sadac sasamarTlom mkafiod ganmarta dau-
cveli gamoxatvis kategoriebi da isini pirveli SesworebiT daculi 
gamoxatvisgan gamijna. 

miuxedavad imisa, rom gamoxatva daucvel kategorias miekuTvne-
ba, mainc SesaZlebelia SezRudvis konstituciurobaze dava pirvel 
SesworebasTan mimarTebiT, Tu mxare daobs, rom SezRudva ukiduresad 
farTo an bundovani kanonis safuZvelzea dawesebuli. Tuki sasamarT-
lo darwmundeba, rom SezRudva ukiduresad farTo an bundovania, 
sasamarTlo pirveli Sesworebis darRvevas daadgens. 

1. myisieri ukanono qmedebis waqezeba

gamoxatva, romelic ukanono qmedebis, Zaladobis, fizikuri da-
pirispirebis maprovocirebeli SeiZleba gaxdes, ar aris daculi 
pirveli SesworebiT da uzenaesi sasamarTlo dasaSvebad miiCnevs 
amgvari gamoxatvisTvis mkacri sasjelis dawesebas. aqac, sasamarT-
lo viwro mniSvnelobiT ganmartavs „ukanono qmedebis waqezebas“ da 
mkafiod mijnavs konstituciis pirveli SesworebiT dacul, Tundac 
kanonsawinaaRmdego qmedebebisken mowodebebsa da imgvar verbalur 
komunikacias, romelic Zaladobisken an sxva ukanono qmedebis gamow-
vevisken aris mimarTuli. 

mosamarTle luis brandaisis mosazreba, romliTac is uzenaesi 
sasamarTlos Semadgenlobis umravlesobis msjelobas ar daeTanxma 
1927 wels, dResac aqtualuria. misi sityvebiT, „kanonis darRvevisken 
mowodeba, rac ar unda miuRebeli iyos moraluri TvalsazrisiT, ar 
aris sakmarisi safuZveli gamoxatvis Tavisuflebis CamosarTmevad, 
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rodesac mowodeba ar aRwevs waqezebis dones da araferi miuTiTebs, 
rom mowodebas myisieri qmedeba mohyveba“.129

uzenaesi sasamarTlos mier damtkicebuli precedentuli mniSvne-
lobis ganmarteba, romliTac Zveli, gamoxatvis Tavisuflebis ufro 
metad SemzRudavi midgoma gaauqma sasamarTlom, „brandenburgis 
testis“ saxeliT aris cnobili. saqmeze „brandenburgi ohaios winaaR-
mdeg“ (1969), uzenaesma sasamarTlom daadgina, rom mxolod maSin aris 
ukanono qmedebis waqezebis SezRudva konstituciurad dasaSvebi, Tu 
„gamoxatva gamiznulia myisieri ukanono qmedebis gamosawvevad da ar-
sebobs albaToba, rom mowodeba aseT ukanono qmedebas gamoiwvevs“.130 

Sesabamisad, „brandenburgis standarti“ gulisxmobs, rom sami 
piroba unda iyos saxeze, raTa ukanono qmedebisken mowodeba konsti-
tuciurad daucvel gamoxatvis kategoriad iqnes miCneuli, kerZod: 
1) saxeze unda iyos ukanono qmedebis myisieri (imwuTieri) safrTxe, 
2) unda arsebobdes albaToba, rom gamoxatva ukanono qmedebas ga-
moiwvevs, 3) unda arsebobdes myisieri ukanono qmedebis gamowvevis 
ganzraxva.131

saqmeSi „brandenburgi ohaios winaaRmdeg“ (1969), ku kluqs klanis 
lideri, brandenburgi gaasamarTles da sisxlis samarTlis pasuxis-
mgebloba daakisres ohaios Statis danaSaulebrivi sindikalizmis 
aqtiT (Criminal Syndicalism Act),132 kerZod, is cnobil iqna damnaSaved 
„danaSaulis, sabotaJis, Zaladobis an terorizmis ukanono meTodebis, 
rogorc industriuli an politikuri cvlilebis miRwevis saSualebis 
aucileblobis an marTebulobis advokatirebis gamo“ da „nebismier 
sazogadoebasTan, jgufTan Tu adamianebis krebulTan nebayoflobiTi 
gaerTianeba, romelic aswavlis an advokatirebs danaSaulebrivi sin-

129 Whitney v. California, 274 U.S. 357, 376 (1927), mosamarTle luis brandaisis Tanmxvedri 
azri, citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1078 (6th 
ed. 2019). 

130 Brandenburg v. Ohio. 395. U.S. 444, 447 (1969), Per Curiam.
131 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1089 (6th ed. 2019). 
132 amerikis SeerTebul StatebSi 1920-30-ian wlebSi mravalma Statma miiRo kanonmdebloba, 

romelic memarcxene profkavSiruli samoqalaqo moZraobis aRkveTas isaxavda miznad 
im motiviT, rom sindikalizmis moZraoba — SromiTi uflebebis dacvis moZraobis 
profkavSiruli qve-mimdinareoba — politikuri, socialuri da ekonomikuri cvlilebebis 
misaRwevad Zaladobrivi, danaSaulebrivi meTodebis gamoyenebas qadagebda. es kanonebi 
1950-60-ian wlebSic aqtiurad gamoiyeneboda, ZiriTadad, memarcxene samoqalaqo 
moZraobis saprotesto saqmianobis SesazRudad.
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dikalizmis doqtrinebs“.133 brandenburgi 1000 dolariT daajarimes 
da 10 wlamde patimroba miusajes. brandenburgis danaSauli dastur-
deboda adgilobrivi televiziiT gadacemul ultra-memarjvene da 
rasistuli organizaciis, ku kluqs klanis RonisZiebis CanaweriT, 
sadac brandenburgi, rogorc klanis lideri, klanis 12 wevrTan 
erTad, Canda ukacriel adgilas, fermaze, almokidebuli xis jvris 
fonze da mayurebels mimarTavda sityviT. 

brandenburgis mier gakeTebuli gancxadebebi da calkeuli frazebi 
Savkanianebisa da ebraelebis winaaRmdeg iyo mimarTuli. am wuxilis 
niadagze brandenburgma TeTri rasis Seviwrovebis gamo SurisZiebiT 
motivirebuli adamianebis mravalricxovani msvleloba daaanonsa or 
StatSi. brandenburgi videoSi acxadebda: „es organizatorebis Sekre-
baa. klans ohaios StatSi yvelaze meti wevri hyavs. Cven revanSistuli 
organizacia ar varT, Tumca Tu Cveni prezidenti, kongresi da uzenaesi 
sasamarTlo gaagrZelebs TeTri rasis Seviwroebas, maSin Cven SeiZleba 
revanSistuli zomebic miviRoT“. [...] „oTx ivliss movawyobT Sekrebas 
kongresTan, sadac mova oTxasi aTasi adamiani. Semdeg ki orad gavi-
yofiT: erTi nawili wava floridaSi, q. sent ogastinSi, meore nawili 
ki wava misisipSi. madloba“.134 kadrSi Canda, rom Sekrebis monawileebi 
SeiaraRebuli iyvnen da Tan hqondaT atributika, romelic Zaladobis 
asociacias iwvevda: „pistoleti, gadaWrili Tofi, luliani Tofi, 
sabrZolo aRWurviloba, [...] da klanis wevrebis samosi“.135 

uzenaesma sasamarTlom ganmarta, rom gamoxatva, romelic uka-
nono qmedebebisken mowodebas Seicavs, kanonmdebelma mxolod maSin 
SeiZleba SezRudos da dasjadad gamoacxados, „Tu is mimarTulia 
gardauvali ukanono qmedebis gamowvevisken da, Tu mosalodnelia, rom 
mowodeba am qmedebas gamoiwvevs“.136 saqmis faqtobrivi garemoebebis 
Sefasebisas sasamarTlom gaiTvaliswina, rom mowodebebi gaJRerda 
ukacriel fermaze, sadac mxolod Sekrebis monawileebi imyofebodnen 
da iq warmoTqmuli mowodebebi, marTalia, mTel rig uxerxulobebs 
Seicavda, Tumca myisieri ukanono qmedebis albaToba ar arsebobda.

sasamarTlos damokidebuleba ukanono qmedebis waqezebis mimarT 
istoriulad araTanmimdevrulia. gansxvavebul istoriul-socialur 

133 Brandenburg v. Ohio. 395. U.S. 444 (1969), Per Curiam.
134 iqve, 446.
135 iqve, 445.
136 iqve, 447.
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konteqstSi uzenaesi sasamarTlos sxvadasxva Semadgenloba met-nakle-
bad farTo an viwro interpretacias aZlevda imas, Tu rogori mowo-
debebis akrZalva da dasjaa dasaSvebi ise, rom konstituciis pirveli 
SesworebiT daculi gamoxatvis Tavisufleba ar dairRves.

brandenburgis testis dadgenamde uzenaesi sasamarTlo jer „aS-
kara da imJamindeli safrTxis“ (clear and present danger) standar-
tiT, Semdeg ki ufro martivi „gonivrulobis testiT“ an „riskebis 
Sefasebis formuliT“ afasebda ukanono qmedebebisken mowodebebis 
konstituciurobas. brandenburgis testi Tavisi SinaarsiT aSkara da 
imJamindeli safrTxis ufro mkacri variantia, romlis aucilebeli 
komponentia ukanono qmedebis ganxorcielebis albaToba, rogorc 
Sedegi da moqmedi piris ganzraxva, rom mowodebam Sedegad ukanono 
qmedeba gamoiwvios.

uzenaesi sasamarTlos midgomebis cvalebadoba mWidrod aris 
dakavSirebuli Sesabamis istoriul-politikur konteqstTan. magali-
Tad, „aSkara da imJamindeli safrTxis“ testi sasamarTlom pirvelad 
1919 wels Camoayaliba saqmeze „Senki amerikis SeerTebuli Statebis 
winaaRmdeg“ pirveli msoflio omis fonze. 1917 wels, kongresma 
miiRo „jaSuSuri saqmianobis aqti“, romliTac akrZala „saomari 
mdgomareobis dros yalbi informaciis Seqmna an gavrceleba an cru 
gancxadebebis gavrceleba, romlis mizania eris samxedro warmate-
bisTvis xelis SeSla an misi mtrebis warmatebis waxaliseba“. amave 
kanoniT, dasjadi iyo amerikis SeerTebuli Statebis mier samxedro 
gawvevisa da jariskacTa rekrutirebis procesisTvis ganzrax xelis 
SeSla, 1918 wels ki „amboxebis aqti“ miiRo kongresma, romelmac kidev 
ufro metad SezRuda gamoxatvis Tavisufleba.

gansaxilveli saqme Seexeboda Senks da kidev ramdenime adamians, 
romelTac sisxlissamarTlebrivi pasuxismgebloba daekisraT pirvel 
msoflio omSi samxedro samsaxurSi gawvevis procesisTvis xelis 
SeSlis gamo. Senkma, rogorc socialisturi partiis generalurma 
mdivanma, socialuri partiis sxdomaze miRebuli gadawyvetilebis 
Sesabamisad, 125 dolaris Rirebulebis, daaxloebiT, 15 aTasi bukle-
ti daabeWdvina, romelTa nawils samxedro mobilizaciis sabWos 
SesasvlelebSi arigebdnen, nawils ki saxlSi ugzavnidnen fostiT 
im mamakacebs, romlebic jarSi gasawvevad iyvnen mobilizebulni. 
bukletSi ewera: „ar daemorCilo zewolas!“ „moiTxove Seni uflebe-
bi!“ arcerTi sainformacio bukleti ar Seicavda pirdapir mowodebas 
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romelime kanonis darRvevisken, Tumca kampaniis samizne savaldebulo 
samxedro mobilizaciis Sesaxeb kanonis gauqmeba iyo. Senki da misi 
Tanamoazreebi miiCnevdnen, rom moqalaqeebis samxedro samsaxurSi 
iZulebiT gawveva amerikis SeerTebuli Statebis konstituciis me-14 
SesworebiT akrZalul monobas utoldeboda. 

sasamarTlom miuTiTa, rom Cveulebriv garemoebebSi, yvelaferi, 
rac bukletSi ewera pirveli SesworebiT iqneboda daculi, Tumca 
mocemuli saqmis gadasawyvetad upirvelesad unda garkveuliyo, „yo-
vel konkretul SemTxvevaSi gamoyenebuli sityvebi gamoiyeneba Tu 
ara iseT garemoebebSi da iseTi xasiaTis aris Tu ara, rom „aSkara 
da imJamindeli safrTxe“ Seqmnas, romelic iseT gansakuTrebul bo-
rotebas gamoiwvevs, risi akrZalvac kongresis uflebamosilebaa“.137 
am sakiTxis Sefardebisas sasamarTlom CaTvala, rom Senkisa da misi 
TanamoazreebisTvis sisxlis-samarTlebrivi sasjelis Sefardeba 
bukletebis gavrcelebis gamo ar warmoadgenda pirveli Sesworebis 
darRvevas da xazi gausva saomari mdgomareobis arsebobas, romelic 
gansakuTrebul konteqsts qmnida. am konteqstis gaTvaliswinebiT, 
samxedro mobilizaciis procesisTvis xelisSeSla legitimurad SeeZlo 
kongress aekrZala. amdenad, „aSkara da imJamindeli safrTxis testi“ 
gulisxmobs imas, rom ukanono qmedebisken mowodeba an waqezebis 
kanoniT akrZalva da sanqcireba mxolod maSin SeiZleba CaiTvalos 
konstituciurad, Tu akrZaluli qmedeba aSkara da imwuTier safr-
Txes qmnis, Tumca sasamarTlom Tavad ar ganmarta, konkretulad ra 
garemoebebis arsebobaa saWiro, rom „aSkara da imJamindeli safrTxe“ 
dainaxos. sasamarTlom srulad gaiziara federaluri xelisufle-
bis Sefaseba, romelic miiCnevda, rom Senkis kampania xels uSlida 
saomari moqmedebebis periodSi samxedro samsaxurSi moqalaqeebis 
mobilizacias, radgan is uSualod im adamianebze iyo gamiznuli, 
romelTa mobilizaciac ukve moxda an romlebic samxedro gawvevis 
punqtTan iyvnen ukve misuli registraciis gasavlelad. Sesabamisad, 
sasamarTlom pirveli Sesworebis darRveva ar daadgina. uzenaesi 
sasamarTlos Tanamedrove, „brandenburgis standarti“ ufro mka-
cria da misi gamoyenebis SemTxvevaSi, Senkis qmedeba, savaraudoa, rom 
konstituciiT dacul gamoxatvad mieCnia sasamarTlos.

137 Schenck v. United States, 249 U.S. 47, 52 (1919).
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araerTi msgavsi saqmis ganxilva mouwia uzenaes sasamarTlos 
Semdeg wlebSi, Tumca, TiTqmis yvela SemTxvevaSi, gaiziara sasa-
marTlom kanonmdeblis legitimuri interesebi, farTo Sefasebis 
SesaZlebloba dautova kongress da mTavrobis mier warmodgenili 
dasabuTeba sakmarisad CaTvala, rom akrZaluli qmedebebi, aSkara 
da imJamindeli safrTxis testis gamoyenebiT, daucvel gamoxatvis 
kategoriad mieCnia.138 

uzenaesma sasamarTlom kidev ufro meti diskreciis SesaZlebloba 
misca kongress mogvianebiT, rodesac 1920-30-ian wlebSi sasamarTlom 
gacilebis ufro martivi, „gonivrulobis testis“ gamoyeneba arCia. 
ruseTSi komunisturi reJimis gamarjvebisa da msoflios sxva werti-
lebSi Zaladobrivi revoluciebis konteqstSi Statebma erTmaneTis 
miyolebiT miiRes TiTqmis analogiuri Sinaarsis kanonebi (Criminal 
Syndicalism Acts), romlebic danaSaulebrivi organizaciis wevrobasa da 
danaSaulebrivi sindikalizmis doqtrinebis gavrcelebas krZalavda 
da mkacr sisxlissamarTlebriv sanqciebs awesebda iseTi ideologiis 
advokatirebisTvis, romelic socialur-politikuri cvlilebebis 
misaRwevad Zaladobrivi meTodebis gamoyenebas dasaSvebad an aucile-
blad miiCnevda. aseTi tipis kanonebis konstituciurobis dasadgenad, 
sakmarisi iyo gonivrulobis testis dakmayofileba, anu saxelmwifo 
(Statis sakanonmdeblo organo) valdebuli iyo rame gonivruli mi-
zezi daesaxelebina politikuri mowodebebis kriminalizaciisTvis da 
akrZalva am miznis miRwevasTan gonivrulobis farglebSi yofiliyo 
dakavSirebuli. imis gansasazRvrad, Tu ra qmedeba uqmnida safr-
Txes saxelmwifos mowyobas an sazogadoebriv wesrigs an mSvidobas, 
sasamarTlo kongresisa da mTavrobis Sefasebas eyrdnoboda ise, 
rom kongresisTvis aRar iyo savaldebulo „aSkara da imJamindeli 
safrTxis“ kriteriumis dakmayofileba.

saqmeSi „giTlou niu iorkis winaaRmdeg“ (1925), niu iorkis Statis 
kanoniT akrZaluli iyo „saqmianoba, romelic mimarTulia organize-
buli mTavrobis dasamxobad an Sesacvlelad Zalismieri meTodiT, 
ZaladobiT da kanonsawinaaRmdego gzebiT“.139 giTlous am kanonis 
safuZvelze daekisra sisxlis samarTlebrivi pasuxismgebloba gazeTSi 
eses gamoqveynebis gamo saTauriT „memarcxene frTis manifesti“ ise, 

138 ix.: Debs v. United States, 249 U.S. 211 (1919), Frohwerk v. United States, 249 U.S. 204 (1919) 
da Abrams v. United States, 250 U.S. 616 (1919). 

139 Gitlow v. New York, 268 U.S. 652 (1925).
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rom mas xelisuflebis Zaladobrivi damxobis mizniT rame konkretuli 
moqmedebebis gegma ar dauanonsebia. 

saqmeSi „uiTni kaliforniis winaaRmdeg“ (1927), kaliforniis Sta-
tis kanoniT iyo akrZaluli kriminaluri gaerTianebis saqmianoba, 
xolo Carlot anita uiTnis sisxlissamarTlebrivi pasuxismgebloba 
daekisra komunisturi partiis adgilobrivi organizaciis dafuZnebis 
saorganizacio saqmianobaSi monawileobis gamo, imis gaTvaliswinebiT, 
rom komunisturi partiis ideologia Zaladobrivi gziT klasobriv 
revolucias qadagebda.140 

uzenaesma sasamarTlom orive SemTxvevaSi konstituciasTan Sesa-
bamisad miiCnia mosarCeleebisTvis sisxlissamarTlebrivi pasuxismge-
blobis dakisreba niu iorkisa da kaliforniis Statis danaSaulebrivi 
sindikalizmis kanonmdeblobis safuZvelze da ar daadgina pirveli 
Sesworebis darRveva gonivrulobis standartis safuZvelze. „Senkis“ 
saqmisgan gansxvavebiT, sasamarTlom aRar imsjela, Tu ramdenad aSkara 
da amJamindel safrTxes qmnida danaSaulad Seracxili konkretuli 
qmedebebi StatisTvis an sazogadoebisTvis. 

saqmeze „denisi SeerTebuli Statebis winaaRmdeg“ (1951) sasa-
marTlom uaryo „giTlous“ da „uiTnis“ saqmeebSi gamoyenebuli „go-
nivrulobis standarti“ da isev „Senkis“ saqmeze dadgenili „aSkara 
da imJamindeli safrTxis tests“ daubrunda, Tumca aseve gamoiyena 
axali, „riskebis formulis“ standarti, romlis mixedviT, „yovel 
konkretul SemTxvevaSi sasamarTloebma unda Seafason, mosalodneli 
borotebis simZime, misi albaTobis miuxedavad, amarTlebs Tu ara 
gamoxatvis TavisuflebaSi im masStabis Carevas, rac aucilebelia 
safrTxis Tavidan asacileblad“.141 Tavisi SinaarsiT es erTgvari 
„dabalansebis“ standartia, rac niSnavs, rom, im SemTxvevaSi, Tu erT 
mxaresaa gansakuTrebiT mniSvnelovani borotebis safrTxe, saxelmwi-
fo uflebamosilia gamoxatvis ufro farTo kategoriebi SezRudos 
maSinac ki, Tu am safrTxis albaToba minimaluria. „denisis“ saqmeSi, 
denisi da misi Tanamoazreebi gaasamarTles danaSaulebrivi sindika-
lizmis aqtiT ise, rom maTi danaSauli mxolod komunisturi ideolo-
giis Taobaze wignebisa da moZRvrebebis gavrcelebaSi mdgomareobda, 
rasac isini jgufur Sekrebebze ganixilavdnen. saqmis prokurors ar 

140 Whitney v. California, 274 U.S. 357 (1927).
141 Dennis v. United States, 341 U.S. 494, 570 (1951). 
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gaaCnda mtkicebulebebi, rom konkretuli memarcxene jgufi amerikis 
SeerTebuli Statebis mTavrobis Zaladobrivi damxobis konkretul 
gegmas ganixilavda, aramed mxolod imas amtkicebda, rom komunisturi 
partiis filosofia zogadad mxars uWerda mTavrobis Zaladobriv 
damxobas, ris dasturadac komunisturi moZRvrebis Sesaxeb statiebi, 
broSurebi da wignebi waradgina. sasamarTlom gaiziara prokuroris 
pozicia da miiCnia, rom pirveli Sesworebis darRvevas ar hqonda 
adgili, radgan, marTalia konkretuli danaSaulebrivi gegma ar 
arsebobda, Tumca jgufis wevrebis mizani iyo SeerTebuli Statebis 
mTavroba daemxoT maSin, rodesac maT amis SesaZlebloba miecemo-
daT. sasamarTlom e. w. „riskebis formulis testis“ gamoiyenebiT, 
miiCnia, rom xelisuflebis Zaladobrivi damxoba imdenad didi boro-
tebaa, rom gamarTlebulia adamianebis dasja mxolod ideologiuri 
moZRvrebis gavrcelebis gamo, Tundac ar iyos saxeze konkretuli 
ukanono qmedebis Cadenis albaToba. Semdgom saqmeSi, „ieitsi Seer-
Tebuli Statebis winaaRmdeg“,142 sasamarTlom riskebis formulis 
testi daazusta da miiCnia, rom unda gaimijnos kanonsawinaaRmdego 
abstraqtuli doqtrinebis da ideebis swavleba, rac daculia pir-
veli SesworebiT, da meore mxriv, kanonsawinaaRmdego qmedebebis 
Cadenisken waqezeba an aseTi qmedebebis advokatireba. sasamarTlom 
ganmarta, rom denisis SemTxvevaSi mniSvnelovani sididis jgufi iyo 
Camoyalibebuli, romelic TanmimdevrulobiT gamoirCeoda da maTi 
swavleba moqmedebaze iyo orientirebuli, ris gamoc sasamarTlom ar 
daadgina pirveli Sesworebis darRveva, xolo „ieiTsis“ SemTxvevaSi 
saxeze iyo mxolod abstraqtuli ideebis swavleba da ganxilva, risi 
kriminalizebac, miuxedavad am ideebis saSiSi xasiaTisa, SeuTavsebeli 
iyo pirveli Sesworebis miznebTan.

1950-60-ian wlebSi amerikis SeerTebuli Statebis uzenaesma sasa-
marTlom, aSkara da imJamindeli safrTxis standartis gamoyenebiT, 
araerTxel daicva gamoxatvis Tavisufleba saxelmwifos mxridan 
xelyofisgan, vietnamis omis konteqstSi. magaliTad, sasamarTlom 
konstituciis pirveli Sesworebis darRvevad miiCnia jorjiis Sta-
tis sakanonmdeblo organoSi arCeuli pirisTvis, julian bondisTvis 
uflebamosilebis Sewyveta SeerTebuli Statebis vietnamis omSi 
monawileobisa da amerikelebis savaldebulo samxedro mobiliza-

142 Yates v. United States, 354 U.S. 298 (1957).
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ciis winaaRmdeg gamoTqmuli mwvave kritikis gamo.143 am SemTxvevaSi, 
„Senkisgan“ gansxvavebiT, sadac amerikis CarTuloba pirvel msoflio 
omSi ganmsazRvreli faqtori iyo gamoxatvis TavisuflebaSi Carevis 
gasamarTleblad, uzenaesma sasamarTlom gadamwyveti mniSvneloba 
aRar mianiWa im faqts, rom amerikis SeerTebuli Statebi da misi 
samxedro SenaerTebi kvlav saomar moqmedebebSi iyo CarTuli, amje-
rad vietnamSi.

1969 wels ki saqmeze „brandenburgi ohaios winaaRmdeg“ sasamarTlom 
axali, gamoxatvis Tavisuflebaze metad orientirebuli standarti 
daadgina, rac dRes moqmedi precedentia, romlis mixedviTac, mxo-
lod maSin SeiZleba ukanono qmedebis Cadenisken mowodebebi dasja-
dad gamocxaddes, Tu arsebobs kanonsawinaaRmdego myisieri qmedebis 
Cadenis albaToba da avtoris ganzraxva, rom mowodebam ukanono 
qmedeba gamoiwvios.

uzenaesi sasamarTlos midgomis evoluciis mimoxilva istoriul 
konteqstSi cxadyofs, rom socialur-politikuri konteqstisa da 
uzenaesi sasamarTlos Semadgenlobis cvalebadobis gaTvaliswinebiT, 
sxvadasxva viTarebaSi sasamarTlo metad an naklebad icavda gamoxa-
tvis Tavisuflebas da konteqstisa da mosamarTleTa umravlesobis 
Sexedulebisamebr cvlida Sefasebis standartebsac. 

2. agresiuli gamonaTqvamebi

„agresiuli gamonaTqvamebi“ (fighting words)144 verbaluri gamoxatvis 
Zalian viwro kategorias moicavs da sasamarTlos mier damkvidre-
buli praqtikiT, pirveli SesworebiT ar aris daculi. esenia: iseTi 
Seuracxmyofeli gamoTqmebi, „romelTa mxolod gaJRerebam SeiZleba 
fizikuri ziani gamoiwvios“ an „myisierad daarRvios mSvidoba“,145 
aseTi SeiZleba iyo adamianis Seuracxyofa iseTi uSveri salanZRavi 
terminebiT, romelsac adresatis fizikuri, Zaladobrivi reaqciis 
provocireba SeuZlia da sxva rame Rirebuli sakomunikacio Sinaar-

143 Bond v. Floyd, 385 U.S. 116 (1966).
144 am terminis ufro Sinaarsobrivi Targmani iqneboda „fizikuri dapirispirebis gamomwvevi 

gamonaTqvamebi“, Tumca, inglisuri originalis msgavsad, mizanSewonilad iqna miCneuli 
ufro lakoniuri terminis, „agresiuli gamonaTqvamebis“ gamoyeneba.

145 Chaplinsky v. New Hampshire 315. U.S 568 n. 4 (1942).
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si ar gaaCnia, amitom aseTi „agresiuli gamonaTqvamebis“ socialur 
mniSvnelobas yovelTvis gadawonis sazogadoebrivi wesrigisa da 
moralis interesi.146 

saqmeze „Caplinski niu hemfSiris winaaRmdeg“ (1942) uzenaesma 
sasamarTlom daadgina e.w. „agresiuli gamonaTqvamebis“ (fighting words) 
doqtrina.147 niu hemfSiris kanoniT akrZaluli iyo da isjeboda piris 
mier „quCaSi an sxva sajaro adgilas kanonierad myofi piris misamar-
TiT Seuracxmyofeli, damcinavi an abezari gamonaTqvamebis gamoyeneba, 
„Seuracxmyofeli an damcinavi saxelis daZaxeba, xmauri an SeZaxili 
misi TandaswrebiT an mis gasagonad, misi dacinvis, Seuracxyofis an 
gadakidebis mizniT, an misi kanonieri biznesis an saqmianobis ganxor-
cielebaSi xelis SesaSlelad“. 

volTer Caplinski qalaq roCesterSi, meriis Sesasvlelis mimde-
bared, erT-erTi quCis saval nawilze iehovas moZRvrebis Sesaxeb 
literaturas arigebda da xmamaRla akritikebda sxva religiebis war-
momadgenlebs, ramac gamvlelebis protesti gamoiwvia da maT qalaqis 
marSals mimarTes aRekveTaT Caplinskis saqmianoba. Caplinskim masTan 
misul qalaqis marSals piriqiT, am moqalaqeebis gaCereba mosTxova. 
marSalma Caplinski gaafrTxila, rom misi qmedeba sazogadoebaSi areu-
lobas iwvevda. adgilze situacia kidev ufro daiZaba mogvianebiT, 
rodesac erT-erTma policielma Caplinskis policiis ganyofilebaSi 
gayola mosTxova. am dros CaplinskisTan mivida qalaqis marSalic, 
romelsac informacia hqonda miRebuli, rom adgilze viTareba dai-
Zaba. Caplinskim qalaqis marSals Semdegi sityvebiT mimarTa: „Sen xar 
RvTisgan dawyevlili faSisti!“ da „dawyevlili reketiri!“, „mTeli 
qalaqis mTavroba dawyevlili faSistebi da faSistebis agentebi 
arian!“148 am sityvebis gamo Caplinski niu hemfSiris kanonis darRvevis 
gamo daakaves.

Caplinskim dakaveba gaasaCivra da, piriqiT, iTxovda, rom qalaqis 
marSals dahkisreboda pasuxismgebloba, romelmac ar Seasrula misi 
movaleoba, ar daicva misi gamoxatvisa da rwmenis Tavisufleba da ar 
aRkveTa gamvlelebis protesti. uzenaesi sasamarTlos winaSe Caplinski 
davobda, rom niu hemfSiris kanonis norma arakonstituciuri iyo, 

146 iqve, SeniSvna 5.
147 Chaplinsky v. New Hampshire 315. U.S 568 (1942).
148 iqve, 570.
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radgan zRudavda pirveli SesworebiT dacul gamoxatvisa da rwmenis 
Tavisuflebas da iTxovda, niu hemfSiris kanonis Sesabamisi norma 
arakonstituciurad yofiliyo cnobili, rogorc ukiduresad far-
Tod formulirebuli.

uzenaesma sasamarTlom ar gaiziara Caplinskis pozicia, TiTqos 
mis mier warmoTqmuli sityvebi sityvis TavisuflebiT iyo daculi 
da ganacxada, rom pirveli Sesworeba ar icavs „agresiul gamonaTqva-
mebs“, anu sityvebs, romelTa „warmoTqma ukve iwvevs fizikuri zianis 
miyenebas an myisierad SeuZlia mSvidobis darRveva gamoiwvios“. sasa-
marTlos sityvebiT, „pirveli Sesworebis teqstisa da misi gamoyenebis 
sferos yvelaze farTo interpretaciiTac ki, kargad aris cnobili, 
rom sityvis Tavisufleba yovelTvis da yvela SemTxvevaSi ar aris 
absoluturi. arsebobs garkveuli amomwuravad gansazRvruli da vi-
wrod SemosazRvruli gamoxatvis kategoriebi, romelTa aRkveTas da 
dasjas arasdros gamouwvevia konstituciur-samarTlebrivi dilema. 
aseTi gamoxatva moicavs seqsualurad eqsplicitur da uxams, cilis-
mwameblur da Seuracxmyofel gamoxatvas, anu „agresiul gamonaTq-
vamebs“, romelTa mxolod warmoTqmasac ki SeuZlia fizikuri zianis 
miyeneba an mimarTulia mSvidobis myisieri darRvevis gamowvevisken. 
kargadaa cnobili, rom aseTi gamonaTqvamebi ar warmoadgens ideebis 
gamoxatvis arsebiT nawils da imdenad mcire socialuri Rirebule-
bisaa WeSmaritebis saZieblad, rom nebismier sargebels, romelic 
maTgan SeiZleba momdinareobdes, aSkarad gadawonis sajaro wesrigisa 
da zneobriobis socialuri interesi“.149 

sasamarTlom daaskvna, rom sadavo norma ukiduresad farTo ar 
iyo, radgan is yvela Seuracxmyofel gamonaTqvams ki ar krZalavda, 
aramed mxolod iseT gamonaTqvamebs zRudavda, romelTac, SesaZloa, 
Zaladoba an mSvidobis darRveva gamoewvia.150 am daskvnis gasakeTeblad 
uzenaesma sasamarTlom niu hemfSiris Statis umaRlesi sasamarTlos 
mier interpretirebuli normis Sinaarsi ganixila da daaskvna, rom 
Statis sasamarTlos gadawyvetilebidan aSkara iyo, rom „Seuracxm-
yofeli“ gansazRvruli iyo misi viwro mniSvnelobiT. niu hemfSiris 
sasamarTlos ganmartebiT, „termini „Seuracxmyofeli“ ar unda iqnes 
gansazRvruli imis mixedviT, Tu ras miiCnevs adresati aseTad. aramed, 

149 iqve. 
150 iqve, 571-572.
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unda Semowmdes, Cveulebrivi gonebrivi ganviTarebis adamianisTvis, 
es sityvebi gamoiwvevs Tu ara saSualo adresatis mxridan fizikur 
dapirispirebas. [...] sadavo norma, am interpretaciiT, mxolod im 
sityvebs krZalavs, romelTa meore adamianis pirispir warmoTqmac, 
adresatis mxridan, uciloblad mSvidobis darRvevas gamoiwvevs“.151

miuxedavad imisa, rom Caplinskis saqmeze sasamarTlom sityvis Ta-
visuflebis darRveva ar daadgina da arc kanonis sadavo norma miiCnia 
ukiduresad farTod formulirebulad, am saqmeze Camoyalibebuli 
„agresiuli gamonaTqvamebis“ standartis gamoyenebiT sasamarTlom 
TiTqmis yvela Semdgom saqmeSi mTeli rigi aSkarad Seuracxmyofeli 
epiTetebis gamoyeneba konstituciiT dacul gamoxatvad miiCnia.

saqmeSi „sTriTi niu iorkis winaaRmdeg“ (1969) sasamarTlom ganmar-
ta, rom Zalian iSviaTia iseTi „agresiuli gamonaTqvamebi, romelic 
„savaraudoa, rom saSualo statistikur adamians pasuxis gacemas 
aiZulebs da, amiT, mSvidobis darRvevas gamoiwvevs“.152 

Sesabamisad, sasamarTlom Statis Tu adgilobrivi xelisuflebis 
mier miRebuli mTeli rigi akrZalvebi, rogoricaa, magaliTad, poli-
cielisadmi winaaRmdegoba, daumorCilebloba, policiis warmomad-
genlis Seuracxyofis gamo sisxlis samarTlebrivi pasuxismgeblobis 
daweseba da sazogadoebrivi wesrigis dacvis mizniT uxamsi Sinaarsis 
gamonaTqvamebis akrZalva, konstituciis pirveli Sesworebis darR-
vevad miiCnia. 

Caplinskis saqmisgan gansxvavebiT, „agresiuli gamoTqmebis“ amkrZa-
lavi Statis kanonmdeblobis sadavo normebi TiTqmis yvela Semdgom 
ganxilul saqmeSi ukiduresad farTod formulirebulad miiCnia 
sasamarTlom, radgan qvemdgom sasamarTloebs, niu hemfSiris umaR-
lesi sasamarTlosgan gansxvavebiT, sadavo normebis ufro viwro, 
konstituciasTan Sesabamisi interpretacia ar hqondaT Camoyalibe-
buli sakuTari sasamarTlo praqtikiT. 

magaliTad, konstituciis darRveva daadgina uzenaesma sasamarTlom 
saqmeSi „liuisi qalaq niu orleanis winaaRmdeg“ (1974). am saqmeSi sadavo 
incidenti policielis mxridan qalisa da misi meuRlis manqanis SeCe-
rebas mohyva.153 rodesac policiis oficerma qmars marTvis mowmobis 

151 iqve, 573.
152 Street v. New York, 394 U.S. 576, 592 (1969).
153 Lewis v. City of New Orleans, 415 U.S. 130, 135 (1974).
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wardgena mosTxova, qalma policiels uyvira da brali dasdo, rom 
policias misi Svili hyavda gatacebuli da aqamde ar icoda, sad iyo 
is. man policiels mimarTa: „Tqven, wyeulo, deda....-o policiav!“ „amaze 
pasuxs mogkiTxaven da jaruzosTan (adgilobrivi policiis ufrosi) 
gavasaCivreb!“ miuxedavad fizikuri winaaRmdegobisa, qali daakaves 
da brali wauyenes ori danaSaulisTvis: policiis saqmianobisTvis 
xelis SeSla da policielis misamarTiT Seuracxmyofeli sityvebis 
gamoyeneba. man mxolod meore braldeba gaasaCivra. niu orleanis 
qalaqis dadgenilebiT, sazogadoebrivi wesrigisa da mSvidobis da-
rRvevad iyo miCneuli da sisxlis samarTlis wesiT isjeboda „piris 
mier qalaqis policiis warmomadgenlis mimarT ukontrolo lanZR-
va-gineba, ucenzuro an Seuracxmyofeli gamonaTqvamebis gamoyeneba 
misi uflebamosilebebis ganxorcielebis momentSi“. 

uzenaesma sasamarTlom daadgina, rom niu orleanis qalaqis dad-
genilebidan sul mcire sityvebi „Seuracxmyofeli gamonaTqvamebi“ 
ar SeiZleba CaiTvalos gamonaTqvamebad, romlebic „mxolod maTi 
gaJRerebiT iwvevs fizikur dazianebas an mowodebulia, rom mSvidobis 
myisieri darRveva gamoiwvios. leqsikoniseuli ganmartebiT, „Seura-
cxmyofeli“ asaxavs iseT terminebs, romelic gadmoscems guliswyromas 
da mimarTulia adamianis Sesarcxvenad. Sesabamisad, ar Semoifargleba 
mxolod iseTi terminebiT, romelic „mxolod maTi gaJRerebiT iwvevs 
fizikur dazianebas an mowodebulia, gamoiwvios mSvidobis myisieri 
darRveva“. amasTan, sasamarTlom yuradReba gaamaxvila imazec, rom 
luizianis umaRlesi sasamarTlos gadawyvetilebaSi ver amoikiTxa 
termin „Seuracxmyoflis“ an akrZaluli normiT gansazRvruli sxva 
terminebis imgvari viwro interpretacia, romelic uzenaesi sasamarT-
los mier Caplinsikis da gudvinis saqmeebSi iyo dadgenili. 

amdenad, sasamarTlosTvis aRar hqonda samarTlebrivi mniSvneloba 
imis gamorkvevas, liuisis mier gamoyenebuli konkretuli terminebi 
niu orleanis dadgenilebiT akrZalul qmedebas warmoadgenda Tu 
ara. amis miuxedavad, sadavo norma iZleoda pirveli SesworebiT 
daculi gamoxatvis dasjis SesaZleblobas da, Sesabamisad, is Zala-
dakargulad gamoacxada. mosamarTle fauerma Tanmxvedr azrSi kidev 
ufro daakonkreta: „mocemul SemTxvevaSi, ar aris savaraudo, rom 
sityvebi, romelic am SemTxvevaSi iyo gamoyenebuli Suaxnis qalsa 
da policiis oficers Soris fizikur dapirispirebas gamoiwvevda. 
am sityvebma SesaZloa qalis brazi da imedgacrueba gadmosces ise, 



75

gamoxatvis Tavisufleba  
amerikis SeerTebul StatebSi

rom policielisgan fizikuri dapirispireba ar gamoiwvios. drogorc 
ukve aRvniSne, saTanado wvrTnagavlili policiis oficrisgan arseb-
obs gonivruli molodini, rom, saSualo statistikuri moqalaqisgan 
gansxvavebiT, TavSekavebis maRal xarisxs gamoiCens da, Sesabamisad, 
naklebad mosalodnelia, rom Seuracxmyofel gamonaTqvamebs fizi-
kuri angariSgebiT upasuxebs. qalaqis dadgenilebis sadavo norma, 
rogorc is interpretirebuli iqna luizianis uzenaesi sasamarTlos 
mier, policias Teoriulad SeuzRudav uflebamosilebas aniWebs 
daakavos da brali wauyenos moqalaqes. bevri dakaveba „erTi-erTze 
situaciaSi xdeba“, romlis erTaderTi mowmeebi policiis oficeri 
da dakavebuli arian“. [...] „sadavo norma mxolod maSin gamoiyene-
ba, rodesac policias rame sxva ufro myari safuZveli ar gaaCnia 
saeWvo piris dasakaveblad. aSkaraa, rom arsebobs uflebamosilebis 
borotad gamoyenebis SesaZlebloba, miT umetes, rodesac saxezea am 
dadgenilebis aseTi farTo interpretacia“.154

saqmeSi „gudingi vilsonis winaaRmdeg“ (1972), sasamarTlom daadgina, 
rom jorjiis Statis kanoni, romelic dasjad samarTaldarRvevad 
acxadebda „provocirebis gareSe, Seuracxmyofeli da damamcirebeli 
terminebiT vinmes moxseniebas an visime misamarTiT am terminebis gamo-
yenebas maTi adresatis TandaswrebiT, rac mimarTulia, rom mSvidobis 
darRveva gamoiwvios“, ukiduresad farTod iyo formulirebuli da 
mis safuZvelze omis sawinaaRmdego demonstraciis monawilis dakaveba 
konstituciis pirveli Sesworebis darRvevas warmoadgenda.155 gudingi 
vietnamis omis sawinaaRmdego demonstraciis mimdinareobisas iq myof 
policiels Semdegi sityvebiT mimarTa: „TeTro nabiWvaro, mogklav!“ 
da „nabiWvaro, dagaxrCob!“ ris gamoc is daakaves. 

uzenaesma sasamarTlom, imis dasadgenad, hqonda Tu ara adgili 
pirveli Sesworebis darRvevas, jorjiis Statis kanoniT, „fizikuri 
dapirispirebisken mimarTuli sityvebis“ doqtrinis gaTvaliswinebiT, 
detalurad gamoikvlia jorjiis Statis sasamarTloebis gadawyve-
tilebebi sadavo normis zusti Sinaarsis dasadgenad. uzenaesi sasa-
marTlos daskvniT, Seswavlili gadawyvetilebebidan ikveTeboda, 
rom sadavo normis Sinaarsi imgvarad hqonda ganmartebuli jorjiis 
sasamarTloebs oTx sxva saqmeze, rom sasamarTlos mier interpreti-

154 Lewis v. City of New Orleans, 415 U.S. 130, 135 (1974).
155 Gooding v. Wilson, 405 U.S. 518 (1972).
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rebuli norma imaze metad zRudavda sityvis Tavisuflebas, vidre 
es Caplinskis saqmeSi dasaSvebad miiCnia uzenaesma sasamarTlom. anu 
garda im „sityvebisa, romlebic pirdapir mimarTulia, rom Zalado-
brivi qmedebebi gamoiwvios im piris mxridan, vis mimarTac, indivi-
dualurad iqna gamonaTqvami gamoyenebuli“, jorjiis saapelacio 
sasamarTlos gadawyvetilebebiT, iseTi gamonaTqvamebic SeiZleboda 
dasjadi gamxdariyo, rac ar iyo mimarTuli myisieri fizikuri dapi-
rispirebis gamosawvevad. magaliTad, jorjiis saapelacio sasamarTlom 
dasaSvebad miiCnia sadavo normis safuZvelze ucenzuro sityvebis 
sajaro adgilas gamoyeneba daesaja ise, rom saxeze ar iyo adresatis 
mxridan fizikuri dapirispirebis dawyebis safrTxe. 

aseve, sasamarTlom miuTiTa, rom, SesaZloa, konkretuli piris 
mimarT kanonis gamoyeneba ar aRZravdes farTod formulirebuli 
kanonis an bundovani kanonis konstituciur-samarTlebriv problemas, 
magram Tu es kanoni sxva pirebTan mimarTebiT iZleva farTo anda 
gansxvavebuli SinaarsiT interpretaciis SesaZleblobas, piri ufle-
bamosilia kanonis konstituciurobis sakiTxis ganxilva sxva pirTa 
mimarT gamoyenebuli Sinaarsis nawilSi moiTxovos. Tu sasamarTlo 
miva daskvnamde, rom Tundac erT romelime SemTxvevaSi kanoni uki-
duresad farTod an bundovnad iyo formulirebuli, mas ufleba aqvs 
moiTxovos, mis SemTxvevazec ar gavrceldes aseTi kanonis moqmedeba, 
sanam kanonis Sinaarsi Sesabamisi sasamarTlos mier viwro SinaarsiT 
ar iqneba formulirebuli. aseT SemTxvevaSi, kanoni, rogorc aseTi, 
baTilad cxaddeba. es gamarTlebulia, ramdenadac kanonis arsebobis 
gagrZeleba arsebuli formiT, misi Sinaarsis saTanado daviwroebis 
gareSe, konstituciiT daculi uflebebis darRvevis mizezi SeiZleba 
gaxdes.156 

sasamarTlos SefasebiT, „es midgoma aucilebelia, radgan adamia-
nebma, visi gamoxatvis uflebac konstituciiT aris daculi, SeiZleba 
Tavi Seikavon TavianTi uflebebis gamoyenebisgan sisxlissamarTle-
brivi sasjelis SiSiT maSin, rodesac kanonismieri SezRudva daculi 
gamoxatvis mimarTac SeiZleba iqnes gamoyenebuli“.157

156 Coates v. City of Cincinnati, 402 U.S. 611, 619-20 (1971), citirebulia: Gooding v. Wilson, 405 
U.S. 518, 520 (1972). 

157 Gooding v. Wilson, 405 U.S. 518, 521 (1972).
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saqmeze „koeni kaliforniis winaaRmdeg“ (1971), sasamarTlos mouwia 
emsjela, pirveli Sesworebis dacvis miRma iyo Tu ara sasamarTlos 
SenobaSi qurTukiT gamocxadeba warweriT: „Fuck the Draft”.158 kalifor-
niis Stati amtkicebda, rom pol robert koenma wesrigi daarRvia, 
radgan sasamarTlos SenobaSi is „Seuracxmyofeli, uxeSi da vulga-
ruli“ eniT gamoxatavda Tavis protests, risTvisac mas Sesabamisi 
sisxlissamarTlebrivi sanqcia daekisra. 

uzenaesma sasamarTlom ar gaiziara kaliforniis Statis pozicia 
da daadgina, rom mTavrobas ar SeuZlia akrZalos an dasajos sityva 
mxolod imitom, rom is Seuracxmyofeli an sakamaToa. sasamarTlom 
ar miiCnia, rom mocemul sadavo fraza „uxamsoba“ iyo, radgan „roTis 
testis“ Sesabamisad, uxamsoba aucileblad gulisxmobs „erotikul“ 
komponents, am SemTxvevaSi ki, aSkara iyo, rom seqsualuri konotaciis 
fraza ar gamoiyeneboda erotikuli SinaarsiT. aseve, sadavo gamonaT-
qvami ar SeiZleboda Sefasebuliyo, rogorc „agresiuli gamonaTqvami“, 
radgan is ar iyo mimarTuli konkretuli adresatisken da imisken, 
rom adresatis mxridan fizikuri dapirispireba, Zaladoba gamoewvia. 

sasamarTlom miiCnia, rom koenis warwera marTlac usiamovno iyo, 
Tumca xazi gausva imas, rom mTavrobis warmomadgenlebisTvis rTu-
lia, erTmaneTisgan gamijnon, ra SeiZleba iyos dasaSvebi kritika 
da ra vulgaruloba, radgan is, rac erT SemTxvevaSi vulgarulia, 
SesaZloa sxva konteqstSi gamoxatvis Taviseburi, eqspresiuli forma 
iyos. „amitomac konstitucia gemovnebisa da stilis sakiTxebs indi-
vidualuri msjelobis sagnad tovebs“.159

sasamarTlos ganmartebiT, „SeuZlebelia imis uaryofa, rom zo-
gierTi enobrivi gamoxatva ormag komunikaciur funqcias emsaxureba: 
is ara mxolod ideebs gadmoscems, […] aramed sxvagvarad gamouTqmel 
emociebsac. SeuZlebelia mtkiceba, rom konstitucia, […] srulad an 
garkveulwilad ugulebelyofs gamoxatvis am emociur funqcias, ro-
melic, praqtikaSi, xSirad SesaZloa ZiriTadi Sinaarsobrivi gzavnilis 
arsebiTi elementi iyos..“160 sasamarTlom mosamarTle frankfurteris 
sityvebi daimowma, romlis mixedviT: „amerikis moqalaqeebis erT-er-
Ti prerogativaa adamianebis sajaro kritika, romelic ara mxolod 

158 Cohen v. California, 403 U.S. 15 (1971).
159 iqve, 25.
160 iqve, 25-26.
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informirebul da pasuxismgeblobian kritikas moiazrebs, aramed 
„zomierebis gareSe saubris da sisuleleebis Tqmis Tavisuflebasac 
gulisxmobs“.161

„agresiuli gamonaTqvamebis“ doqtrina gamoiyena sasamarTlom 
saqmeSi „hiustoni hilis winaaRmdeg“ (1987), romelic policiis mier 
adamianis uflebaTa aqtivistebisa da Jurnalistebis TviTneburi 
dakavebis praqtikas Seexeboda da zemoT iqna ganxiluli ukiduresad 
farTod formulirebuli kanonis doqtronis konteqstSi. 

imis gaTvaliswinebiT, rom am saqmeSi sadavo gamoxatva policielis 
qmedebas Seexeboda, sasamarTlom kidev erTxel gaixsena policielis 
Tmenis valdebuleba da mosamarTle liuis fauelis Tanmxvedri azri 
moiSvelia saqmeze „liuisi qalaq niu orleanis winaaRmdeg“ (1974), sadac 
mosamarTle liuis faueli miiCnevda, rom policielisadmi sityvieri 
mimarTvis Sefasebisas, sasamarTlom sityvis Tavisuflebis sagamonakli-
so SemTxvevebi, romlebic „agresiuli gamonaTqvamebis“ doqtrinaSi 
eqceva da ar aris daculi, ufro viwro SinaarsiT unda gamoiyenos. misi 
sityvebiT, „policielisgan, romelsac saTanado wvrTna aqvs gavlili, 
gonieri molodini arsebobs, rom TavSekavebis ufro maRali xarisxi 
eqneba, vidre rigiT moqalaqes da, Sesabamisad, naklebad savaraudo 
unda iyos, rom is konfrontaciul pasuxs gascems Zaladobisken mimar-
Tul gamonaTqvamebs“.162 Sesabamisad, sasamarTlom arakonstituciurad 
gamoacxada hiustonis dadgenilebis gasaCivrebuli muxlis is nawili, 
romliTac dasjad qmedebad iyo miCneuli „raime formiT policielTan 
SewinaaRmdegeba an misi saqmianobisTvis xelis SeSla“.

sainteresoa saqme „texasi jonsonis winaaRmdeg“ (1989), romelic 
protestis niSnad erovnuli droSis dawvas Seexeboda da uzenaesma 
sasamarTlom „agresiuli gamonaTqvamebis“ WrilSic ganixila. am saq-
meze uzenaesma sasamarTlom daaskvna, rom gamoxatva ar Seesabameboda 
„agresiuli gamonaTqvamebis“ dadgenil standarts da, Sesabamisad, 
SezRudva konstituciis pirvel Sesworebas ewinaaRmdegeboda, ra-
dgan „faqtis (droSis sajarod dawvis) Semswre vercerTi gonieri 
mayurebeli ver miiCnevda, rom federaluri mTavrobis politikiT 
ukmayofilebis zogadi gamoxatva mis mimarT personalurad iyo mi-
marTuli an xelCarTul brZolaSi gamowveva iyo“.163

161 iqve, 26.
162 Lewis v. City of New Orleans, 415 U.S. 130, 135 (1974).
163 Texas v. Johnson, 491 U.S. 397, 409 (1989). citirebulia: Erwin Chemerinsky, Constitutional 

Law: Principles and Policies, 1095 (6th ed. 2019). 
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3. ciliswameba

pirveli SesworebiT daucveli kidev erTi kategoriaa pativisa da 
Rirsebis Semlaxveli, cilismwamebluri gancxadebebi. tradiciulad, 
amerikis SeerTebuli Statebis samarTliT, pativisa da Rirsebis Se-
laxva saerTo samarTalSi damkvidrebuli precedentebiT wesrigdeba. 
amasTan, Statebs da maT sasamarTloebs istoriulad farTo diskre-
cia hqondaT, Tavad ganesazRvraT ciliswamebis Sinaarsi da saxeebi. 

iseve, rogorc gamoxatvis sxva daucveli kategoriebis SemTxvevaSi, 
aqac, uzenaes sasamarTlos mouwia Tavad gaevlo zRvari daucvel 
ciliswamebasa da legitimur gamoxatvas Soris, rac presis zedmetad 
mkacri samoqalaqo-samarTlebrivi sanqciebisgan dasacavad gaxda 
aucilebeli.

am TvalsazrisiT precedentuli mniSvnelobis gadawyvetilebaa „niu 
iork Taimsi“ salivanis winaaRmdeg“ (1964),164 romliTac sasamarTlom 
pativisa da Rirsebis dacvis axali samarTlebrivi reJimi Seqmna da 
Statebis ukontrolo diskrecia gamoxatvis Tavisuflebis sasarge-
blod SezRuda pirveli Sesworebis gamoyenebiT. 

am saqmeSi alabamas Statis qalaq montgomeris arCeulma komisarma 
salivanma, romelic adgilobrivi policiis departaments xelmZRva-
nelobda pativisa da Rirsebis Selaxvis gamo sarCeli Seitana gazeT 
„niu iork Taimsis“ winaaRmdeg. saqme exeboda „niu iork TaimsSi“ gan-
Tavsebul fasian publikacias, romelSic aRwerili iyo montgomeris 
policiis ukanono qmedebebi martin luTer kingis dacvis komitetisa 
da adgilobrivi axalgazrda aqtivistebis mimarT, maT Soris axal-
gazrdebis darbeva, martin luTer kingis ukanono dakavebebi. sagazeTo 
werilSi montgomeris policia dadanaSaulebuli iyo ganzrax cru 
informaciis gavrcelebaSi. werils 64 samxreTSi cnobili moRvawe 
awerda xels, romelTa umravlesoba Savkaniani sasuliero pirebi 
iyvnen. alabamas sasamarTlom daadgina, rom „niu iork Taimsma“ sali-
vanis pativi da Rirseba Selaxa da gazeTs 500 000 dolaris odenobiT 
zianis anazRaureba daakisra salivanis sasargeblod. 

uzenaesma sasamarTlom konstituciis pirveli Sesworebis darRveva 
daadgina da ganmarta, rom pativisa da Rirsebis Semlaxavi gancxadebebi 
yvela SemTxvevaSi ar aris gasuli pirveli Sesworebis moqmedebis sfe-

164 New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
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rodan. sasamarTlom erTmaneTisgan gamijna faqtebi da mosazrebebida 
miiCnia, rom rodesac sakiTxi exeba saxelmwifo moxeleebis saqmianobis 
Taobaze faqtebis Sesaxeb informaciis gavrcelebas, sajaro moxele, 
imisTvis, raTa zianis anazRaurebis moTxovnis ufleba moipovos, 
valdebulia aSkara da damajerebeli mtkicebulebebiT daamtkicos 
gakeTebuli gancxadebebis mcdaroba da gancxadebis avtoris boroti 
ganzraxva. boroti ganzraxva saxezea, Tu pirma, romelmac pativisa 
da Rirsebi Semlaxavi informacia gaavrcela, icoda, rom informacia 
sicrue iyo an gulgriloba gamoiCina da ar dainteresda, gancxadebebi 
cru iyo Tu ara.

mosamarTle brenanis avtorobiT daweril gadawyvetilebaSi uze-
naesma sasamarTlom aRniSna, „es saqme im principisadmi siRrmiseuli 
erovnuli erTgulebis fonze unda ganvixiloT, romlis mixedviTac, 
sajaro sakiTxebze debatebi daubrkolebeli, myari da maqsimalurad 
Ria unda iyos da, SesaZloa, is marTlac sastik, mware da zogjer 
mkveTr Tavdasxmebs Seicavdes mTavrobisa da saxelmwifos warmoma-
dgenlebis mimarT“.165

sasamarTlom daaskvna, rom, marTalia, pativisa da Rirsebis dacva 
mwvave saxelmwifo interesia, gamoqveynebuli informaciis sisworis 
Taobaze mtkicebis tvirTis gancxadebis avtorisTvis dakisrebas 
msusxavi efeqti eqneba gamoxatvis TavisuflebisTvis, gansakuTrebiT, 
iseTi didi jarimebis fonze, romelic am saqmeSi gamoiyena alabamas 
sasamarTlom da rac 1000-jer aRemateboda ciliswamebisTvis kanoniT 
dadgenili jarimis maqsimalur odenobas.

Sesabamisad, sasamarTlom daadgina, rom „pirveli Sesworeba sajaro 
moxeles ukrZalavs zianis anazRaureba moiTxovos pativisa da Rir-
sebis Semlaxavi cru gancxadebebisTvis, romelic mis samsaxurebriv 
uflebamosilebas exeba, garda im SemTxvevisa, Tu daamtkicebs, rom 
es gancxadeba boroti ganzraxviT iyo motivirebuli, ese igi, gancxa-
debis avtorma icoda, rom gancxadeba simarTles ar Seesabameboda 
an gulgriloba gamoiCina da ar gadaamowma informaciis siswore“.166

am testis mixedviT, pirveli SesworebiT ar aris daculi iseTi 
cru da pativisa da Rirsebis Semlaxavi faqtebis Sesaxeb informaci-
is gavrceleba, romelic sajaro Tanamdebobis piris samsaxurebriv 

165 iqve, 270.
166 iqve, 279-280.
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uflebamosilebas Seexeba, medias an mesame pirs, romelic aseT cru 
faqts avrcelebs, samoqalaqo valdebulebiTi samarTlis farglebSi 
zianis anazRaureba daekisreba mxolod maSin, Tu is moqmedebda bo-
roti ganzraxviT, anu icoda, rom cru informacias avrcelebda, an 
gulgrilobiT ar gadaamowma informaciis siswore. mtkicebis tvirTi, 
rom gavrcelebuli informacia ar Seesabameboda simarTles da rom 
misi gamavrcelebeli boroti ganzraxviT moqmedebda, sajaro moxeles 
ekisreba da amisTvis, is valdebulia „aSkara da damajerebeli mtkice-
bulebebi“ waradginos. mtkicebis es standarti aRemateba samoqalaqo 
samarTalwarmoebaSi damkvidrebuli mtkicebulebaTa damajereblobis 
klasikur standarts (preponderence of evidence), romlis mixedviT, 
sakmarisia 50%-ze meti damajereblobiT damtkicdes faqtis arseboba. 
sasamarTlom ganmarta, rom mtkicebis standartis mopasuxe mxareze 
dakisrebas msusxavi efeqti eqneboda presis, mediis Tavisuflebaze 
da maRali finansuri sanqciis SiSiT pirveli SesworebisTvis auci-
lebeli „Tavisufali saarsebo sivrce“ (breathing space) moispoboda.167

Semdgom saqmeebSi sasamarTlom igive standarti gaavrcela ara-
politikur sajaro figurebzec, anu iseT kerZo pirebze, romelTac 
mniSvnelovani adgili ukaviaT sazogadoebaSi, Tu gavrcelebuli cno-
bebi sazogadoebrivi mniSvnelobis sakiTxebs Seexeba (issues of public 
interest).168 amasTan, sasamarTlom daadgina, rom boroti ganzraxvis 
mtkicebis tvirTi Tanabrad ekisreba sajaro moxeleebsa da sajaro 
figurebs im sakiTxebTan dakavSirebul cilismwameblur gancxadebebis 
Taobaze davebSi, romlebic sajaro mniSvnelobisaa.169

rac Seexeba kerZo, arasajaro pirebis pativisa da Rirsebis Selaxvas, 
aq sasamarTlo met diskrecias utovebs Statebs, sakuTari kanonm-
deblobiT daareguliron zianis anazRaurebis safuZvlebi, Tumca, 
uzenaesma sasamarTlom aqac gamijna sazogadoebisTvis mniSvnelovan 
sakiTxTan dakavSirebuli da kerZo sferos mikuTvnebul TemasTan 
dakavSirebuli cilismwamebluri gancxadebebi. uzenaesi sasamarTlos 
mier dadgenili precedentebis Tanaxmad, „Statebs SesaZlebloba 
aqvT kerZo piris mimarT sajaro interesis sakiTxTan dakavSirebuli 
pativisa da Rirsebis Semlaxavi gancxadebis gamo miyenebuli zianis 

167 iqve, 271-72.
168 Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971).
169 iqve.
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anazRaureba (recovery damages) daakisron mopasuxes mxolod maSin, 
rodesac mosarCele gulgrilobis faqts daadasturebs, xolo imisTvis, 
rom mopasuxes savaraudo zianis anazRaureba (presumed damages) an 
mosarCelisTvis fuladi jarimis gadaxda daekisros (punitive damag-
es), mosarCele valdebulia mopasuxis „boroti ganzraxvis“ arseboba 
daamtkicos.170 

uzenaesi sasamarTlos es gadawyvetilebebi miuTiTebs, rom ci-
liswamebis konstituciiT daucvel gamoxatvis kategoriad kvalifi-
cirebisTvis, mosarCelem ukiduresad mkacri mtkicebis standartiT 
unda daamtkicos gavrcelebuli gancxadebebis mcdaroba da cilis-
mwamebluri gancxadebis avtoris boroti ganzraxva. 

4. uxamsoba

uxamsoba pirveli SesworebiT daucvel gamoxatvis kategorias 
miekuTvneba.171 tradiciulad, sasamarTlos ganmartebiT „uxamsobis“ 
kategoriaSi Sedis seqsualurad eqsplicituri, bilwi an garyvnili 
gamoxatva, romelic seqsualuri interesis dakmayofilebas emsaxureba. 
„uxamsobis“ problema SesaZloa dadges, erTi mxriv, pornografiuli 
masalis, xolo, meore mxriv, xelovnebis nawarmoebebis, naxatebis, 
foto masalis, Jurnalebis, filmebisa Tu video masalis sajarod 
gavrcelebis konteqstSi. pirveli SesworebiT dacul gamoxatvaSi 
Careva SeiZleba moxdes Statebis an municipalitetebis mier uxamsi 
produqciis gavrcelebis sakanonmdeblo SezRudvebis Sedegad, an 
saxelmwifo dawesebulebebis (sajaro universitetebi, biblioTeke-
bi, municipaluri sagamofeno sivrceebi) mier calkeuli eqsponatis, 
rogorc uxamsobis, akrZalvis Sedegad.

Tu ra SinaarsiT gamoiyenebs uzenaesi sasamarTlo „uxamsobis“ 
cnebas, gadamwyvetia imis dasadgenad, ra saxis gamoxatvis SezRudva 
da akrZalvaa dasaSvebi konstituciis Sesabamisad da sadamdea da-
culi gamomwvevi, Sokismomgvreli da arapopularuli Tvalsazrisis 
gamoxatva. 

170 Gertz v. Welch 418 U.S. 323 (1974); Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 
749 (1985), citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1147 
(6th ed. 2019). 

171 Roth v. United States, 354 U.S. 476 (1954).
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uzenaesi sasamarTlos midgomebi, am mxriv, istoriul-socialuri 
konteqstis gaTvaliswinebiT viTardeboda, Tumca, naSromis miznebidan 
gamomdinare, „uxamsobis“ mxolod moqmed standarts ganvixilavT da 
ar CavuRrmavdebiT precedentuli samarTlis evolucias.

saqmeze „roTi SeerTebuli Statebis winaaRmdeg“ (1954), uzenaesma 
sasamarTlom ganmarta, rom seqsualuri aqti da „uxamsoba“ identuri 
terminebi ar aris da seqsualur aqtTan dakavSirebuli yvela masala 
avtomaturad ar aris uxamsoba. uzenaesi sasamarTlo „uxamsobad“ 
ganixilavs „masalas, romelic dakavSirebulia seqsTan da mimarTulia 
seqsualuri interesis dasakmayofileblad“.172 „seqsTan dakavSirebuli 
masala mxolod maSin miiCneva „uxamsobad“, Tu nawarmoebi, erTianobaSi, 
seqsualuri interesis dakmayofilebas emsaxureba, anu nawarmoebis 
dominanturi amocanaa, „avxorci fiqrebi aRZras mayurebelSi“.173 

saqmeSi „mileri kaliforniis winaaRmdeg“ (1973) uzenaesma sasa-
marTlom „uxamsobis“ amomwuravi definicia SeimuSava. am saqmeSi, 
milerma, romelic zrdasrulebisTvis gankuTvnil seqsualuri Si-
naarsis Jurnalebs gamoscemda, winaswari gamoweris gareSe, fostiT 
daagzavna adgilobriv mosaxleobasTan Tavisi Jurnalis sareklamo 
bukletebi, romlebic Jurnalidan amonaridebs Seicavda seqsualuri 
Sinaarsis vizualuri masalis saxiT. erT-erTi restornis mflobel-
ma Tavis safosto yuTSi xuTi aseTi bukleti aRmoaCina, rodesac 
safosto yuTi arasrulwlovan SvilTan erTad gaxsna. man policias 
saCivriT mimarTa. kaliforniis Statis sisxlis samarTlis kodeqsis 
Sesabamisad, milers brali wauyenes da sasjelic Seufardes uxamsi 
masalis gavrcelebisTvis. mileri miiCnevda, rom seqsualuri Sinaarsis 
Jurnalis reklamirebis gamo misi sisxlis samarTlis pasuxisgebaSi 
micema mis sityvis Tavisuflebas arRvevda.

uzenaesma sasamarTlom sakuTari gadawyvetileba daimowma saqmeze 
„roTi SeerTebuli Statebis winaaRmdeg“ (1954), sadac ganmarta, rom 
„sityvisa da presisTvis miniWebuli dacvis [konstituciuri] garantiebi 
imgvaradaa Camoyalibebuli, rom xalxisTvis sasurveli politikuri 
da socialuri cvlilebebis mosatanad ideebis Seuferxebeli gacvla 
uzrunvelyos“.174 Sesabamisad, sasamarTlom daadgina, rom „pirveli 

172 iqve, 487.
173 iqve.
174 Roth v. United States, 354 U.S. 484, citirebulia: Miller v. California, 413 U.S. 15, 34-35 (1973).
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Sesworeba icavs nawarmoebebs, romlebic mTlianobaSi seriozuli lite-
raturuli, SemoqmedebiTi, politikuri an samecniero Rirebulebisaa, 
imis miuxedavad, mTavrobis an xalxis umravlesobisTvis misaRebia Tu 
ara am nawarmoebSi warmodgenili ideebi. Tumca sxva saqmea uSualod 
seqsualuri qmedebis sajaro Cveneba, romelic rame sxva mizans ar 
emsaxureba da Sesabamisi komerciuli interesisTvis xorcieldeba“.175

sasamarTlom SeniSna, rom „dauSvebelia imaze ufro Tavisuflad 
iqnes warmoCenili seqsualuri aqti da siSiSvle filmebsa da sa-
jarod gamofenil naxatebSi, vidre namdvili seqsualuri aqtis an 
siSiSvlis Cveneba an gamofenaa dasaSvebi aseT sajaro adgilebSi“.176 
sasamarTlom ganmarta, rom „Statebs legitimuri interesi gaaCniaT 
uxamsi masalis gavrceleba an Cveneba akrZalon, rodesac gavrcelebis 
meTodi mniSvnelovan safrTxes Seicavs, im momxmareblebis grZnobebi 
Selaxos, romelTac saerTod ar surT am masalis xilva, an arsebobs 
safrTxe, rom am masalam arasrulwlovan auditoriamde miaRwios“.177 
Sesabamisad, sasamarTlom miiCnia, rom Statebs legitimuri interesi aqvT, 
SezRudvebi SemoiRon da uxamsi masalis sajarod SeTavazeba akrZalon im 
adamianebis dasacavad, visac am masalis miRebis survili ar gamouxatavT. 

saqmeSi „mileri kaliforniis winaaRmdeg“ (1973) sasamarTlom sam-
nawiliani testi Camoayaliba, Tu rodis aris SesaZlebeli uxamsobis 
sakanonmdeblo SezRudva, rac dRes moqmed standarts warmoadgens. 
imisTvis, rom konkretuli masala „uxamsad“ CaiTvalos da, Sesabamisad, 
pirveli SesworebiT daucvel kategoriad iqnes miCneuli, sakmarisi 
ar aris xelovnebis nawarmoebis nawyvetebis analizi da saWiroa nawar-
moebi, sadavo masala, mTlianobaSi iqnes ganxiluli da Sefasebuli. 
mxolod im SemTxvevaSi CaiTvleba uxamsi masalis akrZalva konstitu-
ciasTan Sesabamisad, Tu dakmayofilebulia Semdegi sami kriteriumi: 
a) „saSualo adamianisTvis, romelic Tanamedrove sazogadoebrivi 
standartebiT xelmZRvanelobs, nawarmoebi, mTlianobaSi, seqsisadmi 
interesis dakmayofilebas emsaxureba; b) Statis kanoniT akrZaluli 
konkretuli seqsualuri qmedeba nawarmoebSi „aSkarad gamomwvevi 
formiTaa“ gansaxierebuli an naCvenebi; g) nawarmoebi, mTlianobaSi, 
moklebulia seriozul literaturul, SemoqmedebiT, politikur 

175 Miller v. California, 413 U.S. 15 (1973).
176 iqve, 26.
177 iqve, 18-19.
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da/an samecniero Rirebulebas“.178 Tuki Statis uxamsobis amkrZalavi 
kanonmdeblobis testi an Sesabamisi sasamarTlos mier dadgenili 
Sinaarsi amgvarad aris Semofargluli, maSin is pirveli Sesworebis 
mixedviT konstituciur kontrols warmatebiT gaivlis da aseTi 
Sinaarsis masalis sajarod gavrcelebis akrZalva konstituciis 
pirveli Sesworebis darRvevad ar iqneba miCneuli.

amasTan, sasamarTlom SeniSna, rom gansaxilvel saqmeSi warmodgenili 
masala „pornografiis“ termins ufro Seesabameboda, vidre „uxamso-
bis“ inglisur enaSi damkvidrebul, leqsikoniseul ganmartebas.179 
bundovanebis Tavidan asacileblad, sasamarTlom gadawyvetilebaSi 
CamoTvala uxamsobis is magaliTebi, romlis SezRudva dasaSvebia 
Statis kanonmdeblobiT, kerZod, „a) uSualo sqesobrivi aqtis, iq-
neba es normaluri, Tu perversiuli, namdvili Tu simulirebuli, 
aSkarad gamomwvevi formiT gansaxiereba an Cveneba; b) masturbaciis, 
eqskreciuli funqciebis aSkarad gamomwvevi gansaxiereba an Cveneba, 
da sqesobrivi organoebis uxamsi Cveneba“.180

sasamarTlos ganmartebiT, faqtebis Sefasebisas, kerZod, imis da-
sadgenad, nawarmoebi „seqsisadmi interesis dasakmayofileblad aris 
Tu ara mimarTuli“ da nawarmoebSi gansaxierebul, gamosaxul uxams 
qmedebas „aSkarad gamomwvevi forma“ aqvs Tu ara, adgilobrivma na-
ficma msajulebma maTi adgilobrivi Temis standartiT unda Seafason 
da ara, saerTo erovnuliT, radgan is, rac SesaZloa sazogadoebrivi 
standartiT dasaSvebi iyos erT StatSi, meoreSi, SesaZloa, aSkarad 
miuRebeli iyos.181 

5. bavSvTa pornografiis akrZalva

uxamsobis kidev ufro metad daucveli formaa bavSvTa pornogra-
fia, romlis akrZalva, sasamarTlos SefasebiT, mwvave saxelmwifo 
interess warmoadgens. standartuli „uxamsobis“, rogorc daucveli 
gamoxatvis kategoriisadmi midgomisgan gansxvavebiT, saqmeze „niu 
iorki ferberis winaaRmdeg“ (1982), sasamarTlom kidev ufro meti 

178 iqve, 24.
179 iqve, SeniSvna 2.
180 iqve, 25.
181 Miller v. California, 413 U.S. 15, 30-34 (1973).
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Tavisufleba mianiWa Statis kanonmdebels bavSvTa pornografiis 
asakrZalad. „ferberis“ saqme Seexeboda manhetenze mdebare zrdas-
rulTaTvis gankuTvnil seqsualuri Sinaarsis produqciiT movaWre 
wignebis maRazias, romlis mflobelma ferberma niu iorkis policiis 
farul agents bavSvis pornografiis amsaxveli video kaseta mihyida. 

niu iorkis sisxlis samarTlis kodeqsis Sesabamisad, ferbers sisxlis 
samarTlebrivi pasuxismgebloba daekisra. sasamarTlom ganmarta, rom 
uxamsoba pirveli SesworebiT daucveli kategoriaa, Tumca bavSvTa dacva 
seqsualuri eqspluataciisgan da, Sesabamisad, bavSvis monawileobiT 
Seqmnili pornografiuli masalis akrZalva, pirvel rigSi, aucilebelia 
bavSvis fizikuri da fsiqologiuri keTildReobis uzrunvelsayofad. 
radgan upiratesi amocana fizikuri eqspluataciisa da fsiqologiuri 
travmisgan bavSvis dacvaa, romelic bavSvs SeiZleba wlebis ganmavlobaSi 
gahyves, miT umetes, Tuki video da grafikuli produqcia Sav bazarze 
vrceldeba, pornografiis Semcveli masalis akrZalvisa da krimina-
lizebis konstituciurobis Sesafaseblad gamousadegaria „mileris“ 
uxamsobis testi. kerZod, bavSvis dacvis miznisTvis „mniSvneloba ar 
aqvs, „bavSvTan dakavSirebuli seqsualuri Sinaarsis vizualuri masala 
seriozuli literaturuli, SemoqmedebiTi, Tu politikuri Rirebu-
lebisaa“; arc is aris mniSvnelovani, „saSualo statistikuri adamiani, 
Tanamedrove sazogadoebrivi standartebis gamoyenebiT, CaTvlis Tu 
ara, rom nawarmoebi mTlianobaSi seqsualuri interesis dakmayofilebas 
emsaxureba“, akrZalvis dasaweseblad arc isaa aucilebeli, rom „aSka-
rad gamomwvevi formiT“ xdebodes seqsualuri qmedebis warmoCena an 
Cveneba.182 Sesabamisad, bavSvTa pornografia maSinac SeiZleba aikrZalos 
Statis kanonmdeblobiT, rodesac „mileris standartiT“ gaTvaliswi-
nebuli es kriteriumebi dakmayofilebuli ar aris. amasTan, zianis 
bunebidan da bavSvis interesis dacvidan gamomdinare, romlis Tavidan 
acilebac surs kanonmdebels, „Statis mier gansazRvruli danaSaulis 
definicia Semofargluli unda iyos masaliT, romelSic vizualurad 
aris naCvenebi garkveul asakze umcrosi bavSvis seqsualuri qmedeba“, 
xolo Statis kanonmdeblobiT an Sesabamisi sasamarTlos ganmartebiT, 
„akrZaluli bavSvTa pornografiis Sinaarsi konkretulad unda iyos 
aRwerili da Semofargluli“.183

182 New York v. Ferber S, 458 U.S. 747, 762 (1982).
183 iqve, 764.
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V. naklebad daculi gamoxatvis kategoriebi

uzenaesma sasamarTlom, garda konstituciis pirveli SesworebiT 
daucveli gamoxatvis kategoriebisa, kidev gamoyo naklebad daculi 
gamoxatvis kategoriebi im niSniT, rom aseTi tipis gamoxatva naklebi 
socialuri Rirebulebis matarebelia an im niSniT, rom gamoxatvis 
formis gaTvaliswinebiT, wminda sityvier gamoxatvasTan SedarebiT, 
am tipis gamoxatvis meti regulirebaa dasaSvebi. gamoxatvis naklebad 
daculi kategoriebia: 1) qmedeba, rogorc gamoxatva; 2) seqsualuri 
gamoxatva; 3) komerciuli gamoxatva.

1. qmedeba, rogorc gamoxatva

amerikis uzenaesi Statebis sasamarTlo calke ganixilavs arasi-
tyvier gamoxatvas, anu, iseT simbolizebul qmedebebs, romelic Si-
naarsobriv an emociur gzavnils gamoxatavs da gamoiyeneba sityvier 
gamoxatvasTan erTad an damoukideblad. sityvieri gamoxatvisgan 
gansxvavebiT, sasamarTlo dasaSvebad miiCnevs konstituciuri kon-
trolis ufro dabali, saSualo standartiT Semowmdes komunikaciis 
araverbaluri komponentis — qmedebis, rogorc gamoxatvis — SezRudva. 

saqmeze „SeerTebuli Statebi o’braienis winaaRmdeg“ (1968), uzenaesma 
sasamarTlom saSualo Sefasebis standartis specifikuri Sinaarsi 
gansazRvra araverbaluri, simboluri gamoxatvisTvis, romelic qme-
debis formiT xorcieldeba. am saqmeSi, o’braienma samxreT bostonSi, 
sasamarTlos SenobasTan, xalxis TandaswrebiT, sajarod dawva Tavisi 
samxedro aRricxvaze yofnis damadasturebeli mowmoba.184 kongresis 
1965 wlis „sayovelTao samxedro wvrTnisa da samxedro samsaxuris 
aqtis“ Tanaxmad, akrZaluli iyo samxedro aRricxvaze yofnis dama-
dasturebeli mowmobis nebismieri formiT ganadgureba an dazianeba.

dokumentis dawvisTanave, o’braieni federaluri sagamoZiebo biuros 
agentebma daakaves. o’braienma ganacxada, rom man ganzrax daarRvia 
kanoni, radgan aRniSnuli qmedebiT vietnamis omSi amerikis SeerTebuli 
Statebis monawileobas aprotestebda.185 samxedro aRricxvis baraTis 

184 United States v. O'Brien. 391. U.S. 367, 374 (1968).
185 iqve, 369-372 (1968).
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dawva ki mis mrwamssa da protests yvelaze zustad gamoxatavda, ris 
uflebasac konstituciis pirveli Sesworeba aZlevda. 

sasamarTlom gamoikvlia, rom kanonis Tanaxmad, samxedro aRri-
cxvaze yofnis damadasturebeli mowmoba yvela 18 wels miRweul 
mamakacze gaicemoda. mowmobis formati kanoniT iyo gansazRvruli 
da piris saidentifikacio monacemebs Seicavda, aseve mowmobaze da-
tanili iyo mniSvnelovani informacia samxedro aRricxvaze myofis 
piris valdebulebebisa da pasuxismgeblobis Sesaxeb.186 kanonis Ta-
naxmad, akrZaluli iyo aRniSnuli dokumentis sxvisTvis gadacema, 
masze datanili saidentifikacio monacemebis waSla, mowmobis raime 
formiT Secvla, fotos gadaReba an sxvagvari kopireba misi gayalbebis 
mizniT, aseve akrZaluli iyo am dokumentis raime formiT dazianeba, 
ganadgureba.

o’braiani davobda, rom kanoniT dadgenili akrZalvebi arakons-
tituciuri iyo da ewinaaRmdegeboda konstituciis pirvel Seswore-
bas, romelic misi gamoxatvis Tavisuflebas icavda im SemTxvevaSic, 
roca gamoxatvas simboluri xasiaTi hqonda.187 o’braieni acxadebda, 
rom gamoxatvis Tavisuflebis farglebSi eqceva nebismieri qmedeba, 
romelic adamianis Sinagan mrwamssa da ideebs gamoxatavs. am SemTxve-
vaSi, misi Sinagani swrafva omis winaaRmdeg, yvelaze TvalnaTliv am 
simboluri qmedebiT, samxedro aRricxvis damadasturebeli mowmobis 
ganadgurebiT gamoxata.188

sasamarTlom ar gaiziara o’braianis argumentacia da pirveli 
Sesworebis darRveva ar daadgina. sasamarTlom erTmaneTisgan gami-
jna gamoxatvis verbaluri elementi (speech) da sxva araverbaluri 
gamoxatvis elementi (nonspeech) da miiCnia, rom saxelmwifos meti 
Tavisufleba aqvs daareguliros gamoxatvis araverbaluri, qmediTi 
elementi.189 gamoxatvis araverbaluri, qmediTi elementis konstitu-
ciurobis Sesafaseblad sasamarTlom oTxnawiliani testi Camoayali-
ba, romelic Tavisi SinaarsiT saSualo Sefasebis standarts hgavs. 
o’braienis testis Tanaxmad, mTavrobis mier dawesebuli SezRudvebi 
gamoxatvis araverbalur, qmedebaSi gamoxatul komponentze gamarT-
lebulia mxolod im SemTxvevaSi, Tu dakmayofilebulia Semdegi pi-

186 United States v. O'Brien. 391. U.S. 367, 372-373 (1968).
187 iqve, 376.
188 iqve.
189 iqve.
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robebi: 1) SezRudvis SemoReba xelisuflebis organos konstituciur 
uflebamosilebas warmoadgens; 2) SezRudva xels uwyobs mniSvnelovani 
saxelmwifo interesis ganxorcielebas; 3) saxelmwifo interesi ar 
aris dakavSirebuli gamoxatvis Sinaarsis SezRudvasTan; 4) gamoxatvis 
TavisuflebisTvis dawesebuli SezRudva ar xdeba imaze metad, vidre 
aucilebelia Sesabamisi saxelmwifo interesis misaRwevad.

sasamarTlom saqmis garemoebebi am kriteriumebis mixedviT Seafasa 
da daaskvna, rom 1965 wlis aqtiT dawesebuli akrZalvebi samxedro 
aRricxvaze yofnis damadasturebeli mowmobis dasacavad ar arRvevda 
konstituciis pirveli Sesworebas.190 sasamarTlom gaiTvaliswina, rom 
samxedro aRricxvis damadasturebeli mowmoba mniSvnelovan infor-
macias Seicavda registrirebuli piris Sesaxeb, is adasturebda piris 
mier kanoniT dadgenili valdebulebis Sesrulebas, aseve Seicavda 
mflobelisTvis mniSvnelovan informacias misi valdebulebebis 
Taobaze, mowmobis dazianeba, iq daculi monacemebis (saxeli, gvaris, 
asakis, fotosuraTis) dazianeba-gadakeTebis akrZalva mniSvnelovani 
informaciis gayalbebis Tavidan acilebas emsaxureboda. Sesabamisad, 
uzenaesi sasamarTlo daeTanxma kongresis dasabuTebas, rom mowmobis 
ganadgurebisa da dazianebis akrZalva sxva, gamoxatvis Tavisufle-
bis SezRudvisgan gansxvavebul mniSvnelovan saxelmwifo interess 
emsaxureboda da arc imaze metad zRudavda o’baienis gamoxatvis 
Tavisuflebas, rac dasaxuli miznis misaRwevad iyo aucilebeli. 

„o’braienis tests“ sasamarTlo xSirad gamoiyenebs eqspresiuli, 
gamoxatvis funqciis mqone qmedebebis SezRudvis konstituciurobis 
dasadgenad. magaliTad, es testis gamoiyena sasamarTlom saqmeSi „texa-
si jonsonis winaaRmdeg“ (1989), erovnuli droSis dawvis akrZalvis 
konstituciurobis Sesafaseblad. am saqmeSi, gregori li jonsoni, 
romelmac saprotesto aqciis mimdinareobisas amerikis droSa dawva, 
daakaves da brali wauyenes texasis kanonis darRvevaSi, romelic ameri-
kis droSis Seuracxyofas sisxlis samarTlis danaSaulad acxadebda.191 
jonsonma Statis qmedeba gaasaCivra da amtkicebda, rom dairRva misi 
pirveli Sesworebis ufleba sityvis Tavisuflebis Sesaxeb.

uzenaesma sasamarTlom konstituciis darRveva daadgina da miiCnia, 
rom „jonsonis mier droSis dawva iyo „sakmarisad gamsWvaluli komu-

190 United States v. O'brien. 391. U.S. 367, 377 (1968).
191 Texas v. Johnson, 491 U.S. 397 (1989).
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nikaciis elementebiT”, rasac pirveli Sesworeba icavs“.192 sasamarTlom 
ganmarta, rom jonsonis qmedeba eqspresiuli Sinaarsis qmedeba iyo, 
romlis mizani protestis simboluri gamoxatvaa da, Sesabamisad, da-
culia pirveli SesworebiT. droSis dawva moxda saprotesto aqciis 
kulminaciis momentSi, romelic respublikuri partiis erovnuli yri-
lobis paralelurad imarTeboda da am qmedebas aSkarad politikuri 
datvirTva hqonda. jonsoni miuTiTebda, rom amerikis droSa dawva ro-
nald reiganis ganmeorebiT prezidentobis kandidatad dasaxelebasTan 
dakavSirebiT, radgan, im momentSi, es iyo yvelaze Zlieri simboluri 
gamoxatva misi mwvave protestis dasafiqsireblad.193

sasamarTlos SefasebiT, texasis Stats SeeZlo jonsonis qmedeba 
SeezRuda, Tu misi motivi ara gamoxatvis Sinaarsis, misi gzavnilis 
SezRudva, aramed, sxva, mniSvnelovani saxelmwifo interesis dakma-
yofileba iqneboda. sasamarTlom Statis mier SezRudvis daweseba 
„o’braienis testis“ gamoyenebiT Seafasa, risTvisac aucilebeli iyo, 
daedgina, „arsebobda Tu ara mniSvnelovani saxelmwifo interesi da 
SezRudvis SemoReba aucilebeli iyo Tu ara qmedebis Tanmdevi Se-
degebis Tavidan asacileblad“.194 texasis kanonmdeblobiT, droSis 
Seuracxyofa danaSaulia, imis miuxedavad, es qmedeba sazogadoebrivi 
wesrigisa da mSvidobis darRvevas iwvevda Tu ara da saqmis faqto-
brivi garemoebebidanac ar dasturdeboda, rom texasis Stati sazo-
gadoebrivi wesrigis dacvis motiviT moqmedebda.195 jonsonis qmedeba 
arc „agresiul gamonaTqvamad“ (fighting words) SeiZleboda dakvalifi-
cirebuliyo, radgan is ar iyo mimarTuli konkretuli pirovnebis 
winaaRmdeg misgan sapasuxo fizikuri Zaladobis gamosawvevad. 

o’braineris SemTxvevisgan gansxvavebiT, texasis Statis warmomad-
genelma ver daasabuTa sxva, gamoxatvis Tavisuflebis SezRudvisgan 
gansxvavebuli saxelmwifo interesis arseboba, romlis misaRwevadac 
aucilebeli iqneboda konkretuli eqspresiuli qmedebis, droSis 
dawvis SezRudva. 

imis gaTvaliswinebiT, rom texass isedac hqonda kanonmdebloba, 
romelic sazogadoebrivi wesrigis darRvevisTvis awesebda pasuxis-

192 Texas v. Johnson, 491 U.S. 397, 406 (1989).
193 iqve.
194 United States v. O'Brien, 391 U.S. 367 (1968), citirebulia: Texas v. Johnson, 491 U.S. 397, 

406-410 (1989).
195 Texas v. Johnson, 491 U.S. 397, 398 (1989).
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mgeblobas, uzenaesma sasamarTlom daaskvna, rom norma, romelic 
erovnuli droSis dacvas emsaxureboda gamoxatvis Tavisuflebas 
zRudavda misi Sinaarsis da ara am qmedebis Tanmdevi Sedegebis gamo, 
da, Sesabamisad, „o’braienis tests“ ver akmayofilebda.196 

amave saqmeSi uzenaesma sasamarTlom ganmarta, rom „pirveli Seswo-
rebis umTavresi mizania, mTavrobas ar misces ufleba, akrZalos 
ideis gamoxatva mxolod imitom, rom sazogadoeba Tavad ideas Seu-
racxmyoflad an usiamovnod miiCnevs“.197 Sesabamisad, „mTavrobas ar 
SeuZlia akrZalos gamoxatva mxolod imitom, rom mis gzavnils ar 
eTanxmeba“.198

2. komerciuli gamoxatva

gamoxatvis erT-erTi specifikuri kategoriaa komerciuli gamoxatva. 
1975 wlamde, mTel rig SemTxvevebSi, amerikis uzenaesma sasamarTlom 
uari Tqva gamoxatvis am kategoriis pirveli SesworebiT dacvaze, rad-
gan miiCnevda, rom komerciuli interesebiT motivirebuli gamoxatva ar 
emsaxureba pirveli SesworebiT daculi politikuri gamoxatvis dacvas 
da is Tvisobrivad gasulia konstituciuri dacvis sferodan. mogviane-
biT, industriuli ganviTarebisa da sazogadoebriv cxovrebaSi biznesis 
mzardi rolis gaTvaliswinebiT, sasamarTlom komerciuli gamoxatvac 
pirveli SesworebiT dacul gamoxatvad miiCnia, Tumca is „naklebad da-
cul“ kategoriad Seafasa da komerciul gamoxatvaSi Carevis Sefasebis 
specifikuri standarti SeimuSava.

saqmeze „bigelou virjiniis winaaRmdeg“ (1975) uzenaesma sasa-
marTlom pirvelad daadgina, rom komerciuli gamoxatvac daculia 
pirveli SesworebiT.199 am saqmeSi sasamarTlom konstituciis pirveli 
Sesworebis darRveva daadgina virjiniis Statis mier, romelic sisxlis 
samarTlis kanonmdeblobiT sjida abortis waxalisebas, maT Soris 
gazeTSi abortis reklamirebis formiT. sadavo SemTxveva Seexeboda 
virjiniis kanonmdeblobas, romlis safuZvelzec, sisxlis samarTle-
briv pasuxisgebaSi misces adgilobrivi yovelkvireuli gazeTis reda-

196 iqve, 406-410.
197 iqve, 414.
198 iqve, 416.
199 Bigelow v. Virginia 421 U.S. 809 (1975).
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qtori, romelmac abortis reklama ganaTavsa gazeTSi. sasamarTlom 
aRniSna, rom „miuxedavad imisa, rom komerciuli gamoxatvis mTavari 
daniSnuli konkretuli komerciuli produqtis reklamirebaa da mas 
komerciuli interesi aqvs, es ar gamoricxavs, rom aseTi gamoxatva 
konstituciis pirveli SesworebiTaa daculi“.200 Sesabamisad, pirve-
lad daadgina sasamarTlom, rom komerciuli reklama konstituciis 
pirveli SesworebiTaa daculi saxelmwifos regulirebisgan. 

uzenaesma sasamarTlom komerciuli gamoxatvis Sinaarsi ufro 
detalurad gansazRvra saqmeze „boljeri iangsis farmacevtuli 
produqtebis korporaciis (Youngs Drug Products Corp.) winaaRmdeg“.201 
sasamarTlom komerciuli gamoxatvis sami maxasiaTebeli gamoyo, ro-
melTa erTobliobaSi arsebobaa saWiro, rom konkretuli gamoxatva 
komerciulad iqnes miCneuli. kerZod, komerciuli gamoxatva raime 
saxis reklamis formiT xdeba, gamoxatva konkretul komerciul 
nawarms, produqts, Seexeba, da pirs, romelic komerciuli gamoxatviT 
sargeblobs, ekonomikuri motivacia amoZravebs.202

uzenaesi sasamarTlo komerciuli gamoxatvis dacvis aucile-
blobas imiT asabuTebs, rom Tavisufal mewarmeobaze dafuZnebul 
ekonomikur modelSi, finansuri resursebis gadanawileba adamianebis 
mier yoveldRiurad miRebuli mravali kerZo ekonomikuri gadawyve-
tilebis safuZvelze xdeba da sajaro interess warmoadgens, rom am 
gadawyvetilebebs adamianebi informirebulad iRebdnen.203 sasamarT-
los SefasebiT, maSinac ki, Tuki miviCnevT, rom pirveli Sesworebis 
daniSnulebaa, demokratiul sazogadoebaSi adamianebma msjelobaze 
dafuZnebuli gadawyvetilebebis miReba SeZlon, ekonomikuri tipis 
gadawyvetilebebis misaRebad informaciis Tavisufali gavrcelebisa 
da miRebis uflebac am mizans emsaxureba.204

komerciul gamoxatvaSi Carevas sasamarTlo ufro martivi, saSua-
lo Sefasebis standartis specifikuri formiT amowmebs, romelic 

200 iqve, 818, citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1186 
(6th ed. 2019). 

201 Bolger v. Youngs Drug Products Corp., 463 U.S. 60 (1983).
202 iqve, 67. citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1190 

(6th ed. 2019). 
203 Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc. 425 U.S. 748, 765 

(1976), citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1187 (6th 
ed. 2019). 

204 iqve.
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sasamarTlom SeimuSava saqmeSi „centraluri hadsonis gazisa da 
eleqtroenergiis korporacia“ (Central Hudson Gas and Electricity Corp.) 
sazogadoebrivi servisebis komisiis winaaRmdeg“ (1980).205

„centraluri hadsonis gazis“ saqme Seexeboda niu iorkis Statis 
sazogadoebrivi servisebis komisiis gadawyvetilebas, romliTac 
komisiam niu iorkis Statis mier dawesebuli norma aRasrula da 
„centraluri handsonis gazisa da eleqtroenergiis korporacias“ 
aukrZala iseTi reklamis gamoyeneba, rac eleqtroenergiis moxmare-
bis waxalisebas emsaxureboda. komisiam es gadawyvetileba sakuTari 
politikis dokumentze miTiTebiT daasabuTa, romlis mixedviTac 
mwiri energoresursebis rezervis gaTvaliswinebiT, energo moxma-
rebis waxaliseba reklamirebis gziT, energoresursebis moxmarebaze 
moTxovnis Semcirebas isaxavda miznad. es midgoma korporacias ar 
daazaralebda da uares viTarebaSi ar Caayenebda sxva konkurenteb-
Tan SedarebiT, radgan is mocemul bazarze monopolisti iyo da sxva 
energo kompaniebTan ar uwevda konkurencia. 

sasamarTlom ganasxvava komerciuli gamoxatva sxva tipis gamoxa-
tvisgan da miiCnia, rom saRi azri moiTxovs, rom erTi da igive stan-
dartiT ar unda mivudgeT gamoxatvis regulirebas zogadad da im 
komerciul sferoSi, romelic saxelmwifos mier aris regulirebuli. 
Sesabamisad, sasamarTlom komerciuli gamoxatvis Sesafaseblad ar 
gamoiyena mkacri standarti, romelic sxva Sinaarsobrivi SezRudvis 
SemTxvevebSi gamoiyeneba da SezRudvis konstituciurobis Sefasebis 
saSualo standartis axali nairsaxeoba, oTxnawiliani testi Camoaya-
liba specialurad komerciuli gamoxatvis SezRudvis Sesafaseblad.

komerciuli gamoxatvis Sefasebis testi Semdegnairad ganmarta 
sasamarTlom: „pirvel rigSi, unda ganisazRvros gamoxatva aris Tu 
ara daculi pirveli SesworebiT. komerciuli gamoxatvis nawilSi, 
imisTvis, rom gamoxatva daculad iqnes miCneuli, is kanonier saq-
mianobas unda Seexebodes da ar iyos SecdomaSi Semyvani. Semdeg ki 
unda ganisazRvros, arsebobs Tu ara arsebiTi saxelmwifo interesi. 
Tu orive kiTxvaze pasuxi dadebiTia, unda Sefasdes, SemoRebuli 
regulacia pirdapir emsaxureba Tu ara arsebiTi saxelmwifo inte-
resis dakmayofilebas, da regulacia imaze metad xom ar zRudavs 
gamoxatvis Tavisuflebas, vidre es dasaxuli miznis misaRwevadaa 

205 Central Hudson Gas & Electricity v. Public Service Commission, 447 U.S. 557 (1980).
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aucilebeli“.206 standartis bolo ori komponenti saSualo testis 
msgavsad aris Camoyalibebuli. am standartiT mtkicebis tvirTi 
regulaciis avtors ekisreba.

am testis gamoyenebiT sasamarTlom pirveli Sesworebis darRveva 
daadgina „centraluri hadsonis“ saqmeSi, radgan miiCnia, rom saxel-
mwifom ver dadasturda, rom ar arsebobda dasaxuli arsebiTi saxel-
mwifo miznis — eleqtroenergiis moxmarebis Semcirebis — miRwevis 
sxva, gamoxatvis Tavisuflebis ufro naklebad SemzRudavi saSualeba. 

„centraluri hadsonis“ saqmeze dadgenili komerciuli gamoxatvis 
Sefasebis standarti, Zalian hgavs gamoxatvis TavisuflebaSi Carevis 
konstituciurobis Sefasebis saSualo standarts, Tumca garkveulwi-
lad gansxvavdeba misgan. pirvel rigSi, apriori daucvel kategorias 
miakuTvnebs sasamarTlo komerciuli gamoxatvis im nawils, romelic 
ukanono saqmianobis an SecdomaSi Semyvan reklamirebas gulisxmobs. 
Tuki saSualo testis dros „mniSvnelovan saxelmwifo interesze“ 
miuTiTebs sasamarTlo, aq saxelmwifo interesi „arsebiTi“ unda iyos, 
rac ufro maRali standartia. rac Seexeba SerCeuli saSualebis mi-
marTebas dasaxuli arsebiTi saxelmwifo interesTan, saSualo testis 
msgavsad, aqac „SezRudva pirdapir unda emsaxurebodes dasaxuli 
miznis miRwevas“ da miznis misaRwevad yvelaze naklebad mzRudavi 
saSualeba unda iyos gamoyenebuli, rac Sinaarsobrivad igivea, rac 
„viwrod morgebuli SezRudva“. 

3. seqsualuri gamoxatva

seqsualuri Sinaarsis gamoxatvas, romelic ar akmayofilebs  
„uxamsobis“ tests da arc bavSvTa pornografiaa, SedarebiT naklebi 
socialuri Rirebulebis gamoxatvad ganixileba. am kategoriaSi Sedis 
magaliTad, zrdasrulebisTvis gankuTvnil kinoTeatrebis saqmianoba, 
sadac seqsualurad eqsplicituri video masalis Cveneba xdeba, aseve 
striptiz klubebis saqmianoba. sasamarTlos SefasebiT, seqsualuri 
gamoxatva mTlianad ar aris gasuli pirveli Sesworebis moqmedebis 
sferodan gasuli, Tumca mas naklebi Rirebuleba gaaCnia. es ki imaSi 
gamoixateba, rom miuxedavad imisa, rom SezRudva Sinaarsobrivia da 

206 iqve, 566.



95

gamoxatvis Tavisufleba  
amerikis SeerTebul StatebSi

Tematurad krZalavs seqsualuri Sinaarsis gamoxatvas, mis konsti-
tuciasTan Sesabamisobas sasamarTlo saSualo standartiT amowmebs 
da ara mkacriT. 

sasamarTlos mier damkvidrebuli midgomiT, seqsualuri Sinaarsis 
gamoxatvisTvis sakanonmdeblo SezRudvebis daweseba, Tu regulirebis 
mizania ara seqsualuri Sinaarsis video produqciis akrZalva misi 
Sinaarsis gamo (rac Sinaarsobrivi regulireba iqneboda da Sesabamisad, 
mkacri testiT unda Sefasebuliyo), aramed miznad isaxavs aseTi saq-
mianobis Tanmxlebi meoreuli uaryofiTi Sedegebis Tavidan acilebas, 
saSualo standartiT unda Sefasdes.207 magaliTad, aseTi uaryofiTi 
Sedegebi SeiZleba iyos danaSaulis zrda zrdasrulTaTvis gankuTvnili 
kinoTeatrebis, striptiz klubebis mimdebare teritoriaze, uZravi 
qonebis bazris fasis dacema, ubnebis sacxovrebeli da komerciuli 
farTis xarisxis gauareseba. iseTi SezRudvebis konstituciuroba, 
romlebic am tipis dawesebulebebis saqmianobas krZalavs an aregu-
lirebs im motiviT, rom msgavsi gamoxatva sazogadoebis garkveuli 
nawilisTvis arapopularuli an miuRebelia misi erotikuli Sinaarsis 
gamo, mkacri Sefasebis testiT Semowmdeba.

sasamarTlo seqsualuri gamoxatvisTvis dawesebuli SezRudvebis 
konstituciurobis Sefasebisas, saSualo standartis farglebSi amow-
mebs, Statis mier dawesebuli regulacia „arsebiT saxelmwifo inte-
ress emsaxureba Tu ara da tovebs Tu ara gonivruli alternatiuli 
komunikaciis gzebis gamoyenebis SesaZleblobas“.208 sxva sityvebiT, 
qalaqis regulaciiT dawesebuli SezRudva, romelic garkveul geo-
grafiul arealSi zrdasrulTa kinoTeatris ganTavsebas krZalavs im 
motiviT, rom mocemul ubanSi danaSaulis raodenoba ar gaizardos, 
ar Semcirdes uZravi qonebis fasi an ar gauaresdes mocemuli ubnis 
cxovrebis xarisxi, konstituciis Sesabamisad iqneba miCneuli, Tu 
rCeba alternatiuli adgilebi, sadac SesaZlebelia zrdasrulTa 
kinoTeatris saqmianoba.209 

saqmeze „rentoni „fleiTaim sieTars inqorforeiSenis“ (Playtime 
Theatres Inc.) winaaRmdeg“ (1986), uzenaesma sasamarTlom ganmarta, rom 
kanoni, romlis teqsti, marTalia, Sinaarsobriv SezRudvas awesebs, 

207 City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986).
208 iqve, 46-47.
209 iqve, 53-54.
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Tumca dasturdeba, rom regulaciis SemoRebis motivacia Sinaarso-
brivad neitraluri iyo, rogorc Sinaarsobrivad neitraluri kanoni, 
ise unda iqnes ganxiluli da Sesabamisad, saSualo Sefasebis standar-
tiT Semowmdeba misi konstituciis pirvel muxlTan Sesabamisoba.210 
es is konkretuli SemTxvevaa, rodesac SezRudvis daweseba miznad 
isaxavs gamoxatvis Tanmdevi, meoreuli Sedegebis Tavidan acilebas 
da kavSiri ar aqvs gamoxatvis Tematikur SinaarsTan.211 

mocemul saqmeSi davis sagans warmoadgenda qalaq rentonis da-
dgenileba, romelic zrdasrulTaTvis gankuTvnili seqsualuri 
Sinaarsis filmebis Cvenebas krZalavda garkveuli tipis Senobebi-
dan — sacxovrebeli zona, erTeuli an mravali ojaxisgan Semdgari 
dasaxleba, eklesia, parki, skola — erTi 1000 futis radiusSi, rac 
qalaqis farTobis daaxloebiT 95%-s moicavda. 

sasamarTlom miiCnia, rom SezRudva zrdasrulTaTvis gankuTvni-
li, seqsualuri Sinaarsis filmebis Cvenebas krZalavda ara maTi 
Sinaarsis miuReblobis gamo, aramed zrdasrulTa kinoTeatrebTan 
dakavSirebuli danaSaulis prevenciis motiviT. sasamarTlom miiCnia, 
rom qalaqis mizani qalaqis sacxovrebeli xarisxis SenarCuneba da 
danaSaulis prevencia iyo. 

amasTan, drois, adgilisa da formis SezRudva maSin iqneboda 
konstituciasTan Sesabamisad miCneuli, Tu saxelmwifo gamoxatvis 
alternatiul SesaZleblobas dautovebda kinoTeatrs.212 am saqmeSi 
pirveli Sesworebis darRveva ar daadgina sasamarTlom, ramdena-
dac akrZalva gonivrul alternatiul SesaZleblobas utovebda 
Playtime Theatres-s saqmianoba qalaqis kuTvnil sxva teritoriaze 
gaegrZelebina. 

msgavsi midgoma aqvs sasamarTlos striptiz klubebis saqmianobas 
mimarTac. magaliTad, saqmeze „qalaqi niuporti iakobuCis winaaRmdeg“ 
(1986), sasamarTlom dasaSvebad miiCnia Statis mier SiSveli cekvebis 
akrZalva barebSi, romlebic alkoholiT vaWrobda.213 sasamarTlos Se-
fasebiT, ramdenadac konstituciis 21-e Sesworeba Statebs alkoholiT 
vaWrobis regulirebis uflebamosilebas aniWebs, es imis uflebasac 
gulisxmobs, rom Statebma alkoholiT vaWrobis salicenzio pirobe-

210 iqve, 46-47.
211 iqve, 49-50
212 iqve, 53-54.
213 City of Newport v. Iacobucci, 479 U.S. 92 (1986).
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biT SiSveli cekva akrZalon, Tu miiCnevdnen, rom am ori momsaxurebis 
erTad SeTavazeba qalaqis mcxovreblebis simSvides safrTxes uqmnis. 

saqmeze „qalaqi eri Pap’s A. M.-is winaaRmdeg“ (2000), sasamarTlom 
SiSveli cekvis akrZalva da mocekvaveebis minimaluri Cacmulobis 
moTxovnis daweseba dasaSvebad miiCnia im motiviT, rom akrZalvis mi-
zani SiSveli cekvis erotikuli gzavnilis akrZalva ki ar iyo, aramed 
mniSvnelovani saxelmwifo interesi ukavSirdeboda striptiz klubis 
saqmianobis meoreuli Sedegebis aRmofxvras, kerZod, mis mimdebare 
teritoriaze danaSaulis raodenobis zrdis riskis SemcirebasTan.214 

meoreuli uaryofiTi Sedegebis Tavidan acilebis mizniT SezRud-
vebis dawesebis gamarTleba, mosamarTleebis nawilis azriT, serio-
zul risks Seicavs, rom gamoxatvis Tavisufleba mniSvnelovnad 
SeizRudos. mosamarTle brenanis SefasebiT, „meoreuli Sedegebis“ 
doqtrina SesaZleblobas aZlevs xelisuflebas misTvis miuRebeli 
politikuri Sinaarsis gamoxatvac bundovan meoreul Sedegebze mi-
TiTebiT SezRudos, viTomda Sinaarsobrivad neitraluri formiT, 
rac misTvis momgebiania, radgan amgvarad mkacr kontrols daaRwevs 
Tavs, rac Sinaarsobrivi SezRudvis konstituciurobis sakiTxis Se-
safaseblad unda iqnes gamoyenebuli.215 

Tumca aRsaniSnavia, rom zemoTmoyvanili gadawyvetilebebiT dad-
genili precedentebis moqmedeba Semofarglulia konkretuli gamoxa-
tvis sferoTi. rogorc gansxvavebul azrSi miuTiTes mosamarTleebma 
saqmeze „rentoni „fleiTaim sieTars inqorforeiSenis“ winaaRmdeg 
(1986), „meoreuli Sedegebis doqtrina“, rac Sinaarsobrivi SezRud-
vis Sinaarsobrivad neitralur SezRudvad ganxilvis da saSualo 
Sefasebis testis gamoyenebis SesaZleblobas iZleva, mxolod maSin 
moqmedebs, rodesac uSualod seqsualuri Sinaarsis gamoxatvas, anu 
ufro „naklebad daculi gamoxatvis kategorias“ Seexeba saqme da is 
ar unda gavrceldes sxva Sinaarsis gamoxatvaze.216 

214 City of Erie v Pap’s A. M. 529 U.S. 277 (2000).
215 Boos v. Berry, 485 U.S. 485 U.S. 312, 334-335 (1988), mosamarTle brenanis nawilobriv 

Tanmxvedri azri.
216 City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 55-56 (1986), mosamarTle brenanisa da 

mosamarTle marSalis gansxvavebuli azri.
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4. saxelmwifo moxeleebis gamoxatvis Tavisufleba

uzenaes sasamarTlos araerT saqmeze mouwia saxelmwifo samsaxurSi 
dasaqmebuli pirebis gamoxatvis Tavisuflebis sakiTxis ganxilva. 

sasamarTlos mier dadgenili standartiT, sajaro moxeleebis ga-
moxatvis Tavisufleba Cveulebriv moqalaqeebTan SedarebiT naklebad 
aris daculi. sajaro moxele misi samsaxurebrivi uflebamosilebis 
farglebSi ar aris daculi pirveli SesworebiT, Tumca sajaro moxeles 
pirveli Sesworeba icavs samsaxurebriv uflebamosilebebs miRma ga-
moTqmuli politikuri Sexedulebebis an gamoTqmuli mosazrebebis 
gamo Seviwroebisgan. 

sajaro moxelisTvis gamoxatvis Tavisuflebis SemzRudavi mo-
Txovnebis konstituciurobis Sefasebisas sasamarTlo erTmaneTisgan 
mijnavs SemTxvevebs, rodesac sajaro moxelis gamoxatva xdeba mis 
samuSao adgilze da samsaxureobrivi uflebamosilebis ganxorcielebis 
procesSi da, meore mxriv, gamoxatva zogad politikur an sazoga-
doebriv sakiTxebs exeba. „pikeringi ganaTlebis sabWos winaaRmdeg“ 
(1968) saqmeSi uzenaesma sasamarTlom daadgina, rom pirveli Sesworeba 
sajaro moxelis mxolod im gamoxatvis Tavisuflebas icavs, romelsac 
moxele gamoxatavs, rogorc moqalaqe da sazogadoebriv sakiTxebs 
Seexeba, xolo gamoxatva, romelic moxelis samsaxurebrivi ufleba-
mosilebebis nawilia da misi samsaxurebrivi movaleobis Sesrulebis 
dros xorcieldeba, pirveli SesworebiT ar aris daculi.217

saqme „garseti sebaiosis winaaRmdeg“ (2006) Seexeboda prokuroris 
gamoxatvas misi samsaxurebrivi uflebamosilebis farglebSi. los 
anjelesis saolqo prokuroris moadgile riCard sebaiosi davobda, 
rom is jer daaqveiTes, xolo Semdeg araerTgzis Seaviwroves sam-
saxurSi pirveli SesworebiT daculi mosazrebis gamoxatvis gamo. 
mas samsaxurSi uari uTxres dawinaurebaze, sxva samuSao adgilas 
miavlines da mZime samuSao pirobebi Seuqmnes, risi mizezic xelmZR-
vanelobis ukmayofileba iyo, erT-erT sisxlis samarTlis saqmeze 
misi samarTlebrivi mosazrebis dafiqsirebis gamo. 

mas Semdeg, rac sebaliosisTvis cnobili gaxda da darwmunda, rom 
erT-erT mimdinare saqmeSi policielma cru Cvenebis safuZvelze 

217 Pickering v. Board of Education, 391 U.S. 563, 568 (1968). ix. aseve, Erwin Chemerinsky, 
Constitutional Law: Principles and Policies, 1212, 1217 (6th ed. 2019). 
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moipova braldebulis Cxrekis ganCineba, man sasamarTlosadmi Suam-
dgomloba moamzada sisxlis samarTlis saqmis warmoebis Sewyvetis 
moTxovniT, rasac misi xelmZRvaneloba ar daeTanxma da Suamdgomloba 
ar waradgina sasamarTloSi.218 saqmis arsebiTi ganxilvis dros, ro-
desac dacvis mxarem saqmis warmoebis Sewyvetis Suamdgomloba daayena 
igive motiviT, sebaiosma, rogorc mowmem, Cveneba misca sasamarTlos, 
sadac sakuTari mokvlevis Sedegebi waradgina da amiT gaamyara da-
cvis Suamdgomlobis argumentacia sakuTari xelmZRvanelobis nebis 
sawinaaRmdegod.219 

sebaiosi miiCnevda, rom misi samsaxurebrivi devna sasamarTlosTvis 
micemuli Cvenebis gamo moxda, da is ar iyo valdebuli xelmZRvane-
lobis instruqciis Sesabamisad emoqmeda, radgan mis mier sasamarT-
loSi gaJRerebuli mosazrebebi konstituciis pirveli SesworebiT 
iyo daculi.

sasamarTlo ar daeTanxma sebalioss da miiCnia, rom gamoxatva, 
romelic sajaro moxelis mier xorcieldeba sakuTari samsaxurebrivi 
movaleobebis Sesrulebis procesSi da mis samsaxurebriv uflebamo-
silebebs Seexeba, ar aris konstituciis pirveli SesworebiT daculi, 
xolo sajaro moxelis iseTi gamoxatva, sadac sajaro moxele sakuTar 
azrs gamoxatavs, rogorc moqalaqe, daculia pirveli SesworebiT. am 
ukanasknel SemTxvevaSic, saxelmwifos, rogorc damsaqmebels samsaxu-
rebrivi disciplinis farglebSi ufleba aqvs garkveuli SezRudvebi 
dauwesos TanamSromlebs, romlebic samsaxuris efeqturi funqcio-
nirebis uzrunvelyofisTvisaa saWiro.220 

sasamarTlom ganmarta isic, rom mniSvnelovania mamxileblebis 
dacva, romlebic sajaro samsaxurSi ukanonobas amxelen, Tumca maT 
Sesabamisi kanonmdebloba icavs da konstituciis pirveli SesworebiT 
ver moxdeba maTi samsaxurebrivi davebis ganxilva, an samsaxurebrivi 
devnisgan dacva.221 

ufro adre ganxilul saqmeSi „pikeringi ganaTlebis sabWos wi-
naaRmdeg“ (1968) sasamarTlom miiCnia, rom sajaro skolis maswa-
vleblis samsaxurisgan gaTavisufleba gazeTSi gamoqveynebuli Ria 
werilis gamo, romelic ganaTlebis sabWos mier miRebul saskolo 

218 Garcetti et al. v. Ceballos, 547. U.S. 410, 413 (2006).
219 iqve, 414-415 (2006).
220 iqve, 424-25.
221 iqve, 426.
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procesis organizebasTan dakavSirebul mTel rig gadawyvetilebebs 
akritikebda, maswavleblis pirveli SesworebiT dacul gamoxatvis 
Tavisuflebas arRvevda da ar iyo dakavSirebuli mis samsaxurebriv 
uflebamosilebebTan. 

am SemTxvevaSi, sasamarTlom CaTvala, rom maswavlebeli sakuTar 
mosazrebebs gamoxatavda, rogorc moqalaqe da misi mizani sazoga-
doebis informireba iyo, rac pirveli SesworebiT daculi sikeTea. 
miuxedavad imisa, maswavleblis werili Seexeboda im Temebs, romelic 
misi, rogorc maswavleblis saqmianobasTan iyo mWidrod dakavSirebuli, 
kritikuli mosazrebebis gamoxatviT maswavlebels skolis saswavlo 
procesis Seferxeba ar gamouwvevia, Sesabamisad, disciplinis dacvis 
motiviT ver aixsneboda misi gamoxatvis Tavisuflebis SezRudva.

uzenaesi sasamarTlo miiCnevs, rom mTavrobas SeuZlia Cveulebriv 
moqalaqesTan SedarebiT ufro metad SezRudos saxelmwifo samsaxur-
Si dasaqmebuli pirebis gamoxatvis Tavisufleba, Tu am SezRudvis 
mizani samsaxuris efeqturi funqcionirebis uzrunvelyofaa. Tumca 
am SemTxvevaSi, saxelmwifom, rogorc damsaqmebelma unda daabalan-
sos samsaxuris efeqturi funqcionirebis interesi da dasaqmebulis 
gamoxatvis Tavisuflebis dacvis interesi.

sasamarTlos SefasebiT, saxelmwifos, ufleba aqvs dasaqmebulebs 
SeuzRudos politikur da sazogadoebriv sakiTxebze gamoxatvis 
Tavisufleba mxolod im SemTxvevaSi, Tu „xelisufleba daamtkicebs, 
rom SezRudvis interesi aRemateba sajaro samsaxurSi dasaqmebuli 
pirebis gamoxatvis Tavisuflebis interess“.222 

mtkicebis es standarti — erTgvari dabalansebis testi — ufro 
dabalia, vidre mkacri an saSualo Sefasebis standarti da, xSir 
SemTxvevaSi, mTavrobas SesaZleblobas aniWebs advilad daasabuTos, 
rom sajaro samsaxuris efeqturi muSaobis uzrunvelsayofad an 
specialur reJims daqvemdebarebul dawesebulebebSi disciplinis 
dacvis motiviT, TanamSromelTa sazogado sakiTxebze gamoxatvis 
Tavisuflebis mniSvnelovani SezRudvebis dawesebaa aucilebeli. 

222 Pickering v. Board of Education, 391 U.S. 563, 568 (1968).
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VI. siZulvilis ena da rasistuli gamoxatva

amerikis SeerTebuli Statebis konstituciiT daculia Tanaswo-
robis ufleba. amerikis SeerTebuli Statebis uzenaesi sasamarT-
los interpretaciis Sesabamisad, konstituciis me-14 Sesworebis 
Tanaswori dacvis debuleba (equal protection clause) icavs kanonis 
winaSe Tanasworobas miuxedavad rasisa, kanis ferisa, eTnikuri Tu 
erovnuli kuTvnilebisa, sqesisa, seqsualuri orientaciisa, xolo 
pirveli Sesworebis saxelmwifo religiis dawesebis akrZalvis debu-
leba (establishment clause) krZalavs religiuri kuTvnilebis, rwmenisa 
da aRmsareblobis niSniT diskriminacias. 

evropuli saxelmwifoebisgan gansxvavebiT, amerikis uzenaesi sasa-
marTlo ar aRiarebs rasistul gamoxatvas da siZulvilis enas, rogorc 
konstituciiT daucvel specifikur gamoxatvis kategorias. amasTan, 
uzenaesi sasamarTlo dasaSvebad miiCnevs siZulvilis motivaciis, 
rogorc sisxlis samarTliT gaTvaliswinebuli danaSaulis damamZi-
mebeli garemoebis gaTvaliswinebas.223

pirveli Sesworebis meTodologiis gaTvaliswinebiT, sasamarTlom 
sxvadasxva perspeqtividan SeiZleba ganixilos saqmeebi, romlebic 
rasis, kanis feris, eTnikuri, genderuli da sxva niSniT siZulvilis 
enas zRudavs, an am niSnebiT ukanono qmedebis waqezebas krZalavs. 
magaliTad, saqmis garemoebebis Sesabamisad, SesaZloa, ganxiluli iqnes, 
gamoxatva warmoadgens Tu ara myisieri ukanono qmedebis waqezebas, 
sasamarTlo „brandenburgis testiT“ Seafasebs, xolo rasistuli 
damamcirebeli saxelebis gamoyenebas „agresiuli gamonaTqvamebis“ 
Taobaze SemuSavebuli „Caplinskis testiT“ Seamowmebs. siZulvilis 
enis iseT SezRudvebs, romlebic araverbalur, qmediT komponents 
Seexeba, sasamarTlo „o’braienis testiT“ ganixilavs, romelic met 
Tavisuflebas aniWebs kanonmdebels gamoxatvis Tanmdevi qmedebebis 
dasaregulireblad. 

saqmeze „r. a. v. qalaq sen polis winaaRmdeg“ (1992)224 uzenaesma 
sasamarTlom siZulvilis enis amkrZalavi municipaluri dadgenileba 
„agresiuli gamonaTqvamebis“ doqtriniT ganixila da daadgina, rom Tu 
mxolod garkveuli niSnis mixedviT siZulvilis enis Semcvel „agre-

223 Wisconsin v. Mitchell, 508 U.S. 476 (1993).
224 R.A.V. v. City of St. Paul. 505 U.S. 377 (1992).
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siul gamonaTqvamebs“ krZalavs kanonmdebeli da ara yvela SesaZlo 
niSnis mixedviT siZulvilis Semcvel gamonaTqvamebs, aseTi regula-
ciis konstituciuroba mkacri Sefasebis testiT unda Semowmdes, 
rogorc Sinaarsobrivi SezRudva, miuxedavad imisa, rom „agresiuli 
gamonaTqvamebi“ gamoxatvis daucveli kategoriaa. es niSnavs imas, rom 
ukiduresad rTulia saxelmwifosTvis (federalur da Statis doneze) 
sakanonmdeblo doneze akrZalos rasistuli gamoxatva da siZulvilis 
ena ise, rom kanoni konstituciasTan Sesabamisad CaiTvalos.

am saqmeSi sasamarTlos Tineijerebis, r. a. v.-isa da sxvebisTvis 
sisxlis samarTlebrivi pasuxismgeblobis dakisrebis konstitu-
ciuroba unda Seefasebina. axalgazrdebma damtvreuli skamis xis 
naWrebisgan TviTnakeTi jvari sen polis SavkanianebiT dasaxlebul 
ubanSi, erT-erTi ojaxis kerZo saxlis win dawves. qalaq sen polis 
dadgenilebiT danaSaulad iyo Seracxili „sajaro adgilas an kerZo 
sakuTrebaSi cecxlmokidebuli jvris an svastikis simbolos, sagnis, 
dasaxelebis, aRwerilobis an warweris ganTavseba, Tu piri acnobie-
rebs an aqvs gonivruli safuZveli gaacnobieros, rom es qmedeba sxva 
pirebSi mrisxanebas, Seviwroebis gancdas an SiSs iwvevs maTi rasis, 
kanis feris, warmoSobis, religiis, msoflmxedvelobis an sqesis gamo“. 
minesotis Statis sasamarTlom qalaqis dadgenilebis sadavo normis 
Sinaarsi viwrod ganmarta „agresiuli gamonaTqvamebis“ doqtrinis 
Sesabamisad da daadgina, rom maTi SezRudva ar arRvevda pirveli 
SesworebiT dacul gamoxatvis Tavisuflebas. 

uzenaesma sasamarTlom uaryo minesotis sasamarTlos Sefaseba da 
miiCnia, miuxedavad imisa, rom „agresiuli gamonaTqvamebi“ pirveli 
SesworebiT daucvel kategorias warmoadgens, regulaciis konsti-
tuciuroba, romelic Sinaarsobrivi niSniT ganasxvavebs daucveli 
kategoriis SigniT qve-kategoriebs, mkacri Sefasebis testiT unda 
Semowmdes. magaliTad, uxamsobis Semcveli masalis SezRudva pirvel 
SesworebasTan winaaRmdegobas ar iwvevs, Tumca Tu mas kanonmdebeli 
Sinaarsobriv qvekategoriebad dayofs da mxolod politikuri Sinaar-
sis mqone uxamsobas akrZalavs da ara sxva Sinaarsis uxamsobas, aseTi 
Sinaarsobrivi regulireba mkacri Sefasebis testiT unda Semowmdes.

sasamarTlos SefasebiT, sen polma ver daasabuTa, Tu ratom iyo 
aucilebeli mxolod rasobrivi, religiuri da genderuli niSniT 
siZulvilis enis Semcveli „agresiuli gamonaTqvamebis“ akrZalva, 
xolo politikuri an seqsualuri orientaciis niSniT siZulvilis 
enis Semcveli gamonaTqvamebis akrZalva ar iyo aucilebeli. 
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sasamarTlom miuTiTa isic, rom arsebobs ori gamonaklisi, rodesac 
gamoxatvis daucveli kategoriis SigniT Sinaarsobrivi regulireba 
gamarTlebuli iqneba. pirveli, Tuki Sinaarsis mixedviT gansxvavebuli 
regulaciis mizania im sikeTis dacva, ris gamoc gamoxatva daucvel 
kategorias miekuTvneba. magaliTad, uxamsobis akrZalvis mizania mesame 
pirebi, sazogadoebis is wevrebi daicvas arasasurveli seqsualuri 
Sinaarsis aSkarad gamomwvevi masalis naxvisgan, visac ar surs aseTi 
masalis sajaro sivrceSi xilva. Sesabamisad, Tuki kanonmdebeli uxam-
sobis kategoriaSi gansakuTrebiT gamomwvevi seqsualuri Sinaarsis 
gamosaxulebebs akrZalavs da naklebad eqsplicitur kategoriebs 
dauSvebs, aseTi diferenciacia misaRebi iqneba. meore gamonaklisia, 
rodesac gamijvna xdeba ara arasasurveli Sinaarsis gamoxatvis Se-
sazRudad, aramed gamoxatvasTan dakavSirebuli, meoreuli uaryo-
fiTi Sedegebis Tavidan asacileblad. magaliTad, striptiz barebis 
saqmianobis SezRudva qalaqis garkveul nawilebSi dasaSvebia, Tu 
SezRudvis mizania ara SiSveli cekvis, rogorc erotikuli gamoxatvis 
akrZalva, aramed konkretul adgilas aseT saqmianobasTan dakavSire-
buli kriminaluri saqmianobis aRkveTa an uZravi qonebis Rirebulebis 
Semcirebis Tavidan acileba.

mocemul saqmeSi vercerTi aseTi sagamonakliso SemTxveva ver 
dainaxa sasamarTlom. gadawyvetilebas ramdenime Tanmxvedri azri 
daurTes mosamarTleebma. mosamarTle uiaiTi umravlesobas daeTanxma 
mocemul SemTxvevaSi mkacri testis gamoyenebis mizanSewonilobaSi, 
Tumca SiSi gamoTqva, rom sasamarTlos gadawyvetilebas gamoxatvis 
Tavisuflebis meti SezRudva SeiZleba mohyoloda Sedegad, radgan, Tu 
Statebi zogierTi „agresiuli gamonaTqvamis“ akrZalvas gadawyvetdnen 
momavalSi, maT konstituciuri davisgan Tavis dasacavad „agresiuli 
gamonaTqvamebis“ ufro farTo speqtris akrZalva mouwevdaT.225 mosa-
marTle stivensis azriT, „qmedeba, romelic gansakuTrebul riskebs 
Seicavs an gansakuTrebul zians iwvevs, gansakuTrebuli regulaciebiT 
unda aikrZalos“ da, Sesabamisad, praqtikaSi, gamoxatvis daucveli 
kategoriebis SigniT, Sinaarsis mixedviT gansxvavebuli regulireba, 
xSir SemTxvevaSi, gamarTlebuli iqneboda.226 

225 R.A.V. v. City of St. Paul, 505 U.S. 377, 401 (1992), mosamarTle uaiTis Tanmxvedri azri, 
citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1099 (6th ed. 2019).

226 R.A.V. v. City of St. Paul, 505 U.S. 377, 416 (1992), mosamarTle stivensis Tanmxvedri azri, 
citirebulia: Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1099 (6th ed. 2019). 
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„agresiuli gamonaTqvamebis doqtrinis“ farglebSi araerTi konkre-
tuli rasistuli gamonaTqvamis ganxilva mouwia uzenaes sasamarTlos. 
gasaTvaliswinebelia, rom iseTi rasistuli Sinaarsis Seuracxmyofeli 
gamoTqmebis SezRudva, rogoricaa „TeTro nabiWvaro, mogklav!“227 
da „Savo dedam...o Roro!“,228 romelic policiis warmomadgenlis 
misamarTiT iyo gamoyenebuli, sasamarTlom, konkretuli saqmeebis 
garemoebebis gaTvaliswinebiT, ar miiCnia pirveli Sesworebis da-
rRvevad, radgan sadavo normebi „ukiduresad farTo SezRudvebad“ 
miiCnia. am saqmeebSi sasamarTlos unda emsjela, warmoTqmuli frazebi 
warmoadgenda Tu ara „agresiul gamonaTqvamebs“, risTvisac unda 
Sefasebuliyo kanonmdeblobiT dawesebuli SezRudvebi viwrod iyo 
Tu ara konstruirebuli da imaze met gamoxatvas xom ar zRudavda, 
rac sasamarTlos mier dadgenili „agresiuli gamonaTqvamebis“ doq-
triniT iyo gaTvaliswinebuli. 

sasamarTlos SefasebiT, „agresiuli gamonaTqvamebis“ doqtrinis 
Sesabamisad, rasistuli niSniT Seuracxmyofeli mxolod iseTi frazebi 
ar aris daculi konstituciiT, „romelTa mxolod gaJRerebam SeiZle-
ba fizikuri ziani gamoiwvios“ an „myisierad daarRvios mSvidoba“.229 
Sesabamisad, iseTi Sinaarsobrivi SezRudvebi, romelsac kanonmde-
beli daawesebs rasistuli an siZulvilis enis Semcveli gamoxatvis 
mimarT da scdeba „agresiuli gamonaTqvamebis“ am viwro kategorias, 
mkacri Sefasebis standartiT Semowmdeba. amasTan, didia riski, rom 
dawesebuli SezRudvebi farTod formulirebulad an bundovnad 
miiCnios sasamarTlom. 

kidev erTi midgoma am sakiTxisadmi siZulvilis enis ciliswamebis 
konteqstSi ganxilvaa. saqme „boarne ilinoisis winaaRmdeg“ (1952) 
pirveli iyo, sadac uzenaesma sasamarTlom miiCnia, rom pirTa jgu-
fisken mimarTuli rasistuli da diskriminaciuli gamoxatva, pirve-
li SesworebiT ar aris daculi iseve, rogorc pativisa da Rirsebis 
Selaxva cilismwamebluri gancxadebebiT.230 es precedenti dRemde 
moqmedia da sasamarTlos arcerTi Semdgomi gadawyvetilebiT ar 
gauuqmebia „boarnes“ precedenti, Tumca mainc bundovania, ra gavlena 

227 Gooding v. Wilson, 405 U.S. 518 (1972). 
228 Brown v. Oklahoma, 408 U.S. 914 (1972).
229 Chaplinsky v. New Hampshire 315. U.S 568 (1942).
230 Beauharnais v. Illinois, 343 U.S. 250 (1952).



105

gamoxatvis Tavisufleba  
amerikis SeerTebul StatebSi

eqneba „salivanis“231 saqmeze miRebul ciliswamebis axal standarts 
„boarnes“ gadawyvetilebaze.232

„boarne ilinoisis winaaRmdeg“ (1953) ilinoisis Statis kanonis 
arakonstituciurobas Seexeboda, romliTac akrZaluli iyo iseTi 
publikaciis dabeWdva, romelic „moqalaqeTa romelime klass, maTi 
rasis, kanis feris, eTnikuri warmomavlobis, religiis gamo warmoa-
Cenda, rogorc amoralur, danaSaulebriv, aRviraxsnil, an uRirs 
kategorias da rac am moqalaqeebs siZulvilisa da Seviwroebis sa-
frTxis winaSe ayenebda, an rasac mSvidobis darRveva an amboxebebi 
SeeZlo gamoewvia“. ilinoisma am normis safuZvelze qalaqis ramde-
nime moqalaqe misca pasuxisgebaSi, romelTac Cikagos qalaqis mersa 
da qalaqis sabWos mimarTes sajaro weriliT, sadac iTxovdnen, rom 
merias „TeTri ubnebi daecva Savkanianebis mxridan dapyrobis, Semo-
sevisa da Seviwroebisgan“ da „erTi milion Tavmoyvare TeTrkanians 
gaerTianebisken mouwodebdnen“. 

uzenaesma sasamarTlom miiCnia, rom Statis kanoni ar arRvevda 
pirvel Sesworebas, radgan Statebs ufleba hqondaT pirTa kate-
goriebis mimarT cilismwamebluri gamoxatva, sakuTari Sexedule-
bisamebr, iseve SeezRudaT, rogorc individualuri ciliswameba, 
rogorc konstituciiT daucveli gamoxatvis kategoria. sasa-
marTlom Tavis msjelobaSi gansakuTrebuli yuradReba gaamaxvila 
rasistuli da religiuri niSniT cilismwamebluri gamoxatvis nega-
tiur Sedegebze,233 rac kidev ufro metad amarTlebda rasistuli 
da religiuri niSniT cilismwamebluri da reputaciis Semlaxavi 
gamoxatvis SezRudvas. 

mogvianebiT, saqmeze „niu iork Taimsi salivanis winaaRmdeg“ (1980)234 
uzenaesma sasamarTlom ciliswamebis regulirebis sferoSi Statebis 
manamde arsebuli farTo uflebamosileba mniSvnelovnad SezRuda da 
metad daicva presisa da sazogadoebis ufleba, SeuzRudavad miiRon 
informacia Tanamdebobis pirebis SesaZlo ukanono qmedebebis Sesaxeb, 
Sesabamisad, cilismwamebluri gancxadebebis Taobaze davebSi mtki-
cebis tvirTi im pirs daakisra, vinc pativisa da Rirsebis Selaxvas 
asaCivrebs. 

231 New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
232 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1104 (6th ed. 2019).
233 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 1104 (6th ed. 2019).
234 New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
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Tuki „salivanis“ saqmis precedenti cilismwameblur gancxadebebze 
gavrceldeba, romlebic garkveuli jgufisadmi kuTvnilebis an speci-
fikuri maxasiaTeblis niSniT adamianebis jgufis pativsa da Rirsebas 
laxavs, gamodis, rom isedac Seviwroebulma jgufma unda daamtkicos, 
rom cilismwamebluri gancxadebebi mcdaria da rom am gancxadebebis 
avtori boroti ganzraxviT moqmedebda. Sedegad, „salivanis saqmis“ 
standarti, gamoyenebuli iqneba ara presis Tavisuflebis dasacavad 
da Tanamdebobis pirebis ukanono qmedebebis Taobaze sazogadoebis 
informirebis mizniT, aramed daucveli umciresobebis diskriminaciis, 
demonizaciisa da Cagvrisgan dacvis interesis sawinaaRmdegod ise, 
rom meore mxares ar iqneba arcerTi ufro Rirebuli interesi, rac 
„salivanis“ saqmiT dadgenili mZime mtkicebis tvirTis umciresobebze 
dakisrebas gaamarTlebda. 

sasamarTlos ori arCevani eqneba momavalSi gansaxilvel saqmeSi, 
romelic „boarnes“ msgavs garemoebebs Seexeba, gamoiyenos „salivanis 
saqmis“ standarti, riTac umciresobebis Cagvrisa da Seviwroebisgan 
dacvis interesi dazaraldeba ise, rom meore mxares ar iarsebebs ufro 
aRmatebuli sajaro interesi, an gamijnos „boarnes“ da „salivanis“ 
SemTxvevebi da „salivanisgan“ gansxvavebuli ciliswamebis Sefasebis 
standarti daawesos rasistuli da siZulvilis enis Semcveli cilis-
mwamebluri gancxadebebis mimarT.

VII. gamoxatvis Tavisufleba internetSi

uzenaesi sasamarTlos mier ganxiluli saqmeebi, romlebic internet-
Si gamoxatvis Tavisuflebas Seexeba, sam kategoriad SeiZleba davyoT: 
1) saqmeebi, sadac sasamarTlom internet komunikaciebs miusadaga 
pirveli Sesworebis Sefasebis standartebi eleqtronuli komunikaci-
is Taviseburebebis gaTvaliswinebiT; 2) saqmeebi, sadac sasamarTlom 
socialuri qselebis rolis mniSvneloba aRiara pirveli SesworebiT 
daculi gamoxatvis Tavisuflebis realizebisTvis; 3) saqmeebi, sadac 
teqnologiuri kompaniebisa da maTi momxmareblebis samarTlebrivi 
pasuxismgeblobebi gamijna zianis anazRaurebis konteqstSi.

saqmeebze „reno amerikis samoqalaqo TavisuflebaTa kavSiris wi-
naaRmdeg“ (1997)235 da „eSkrofti amerikis samoqalaqo TavisuflebaTa 

235 Reno v. American Civil Liberties Union, 521 U.S. 844 (1997).
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kavSiris winaaRmdeg“ (2004)236 uzenaesma sasamarTlom internet sivrces 
miusadaga „uxamsobis“, rogorc daucveli gamoxatvis formisa da bun-
dovani da ukiduresad farTod formulirebuli kanonis doqtrinebi.

„reno amerikis samoqalaqo TavisuflebaTa kavSiris winaaRmdeg“ 
(1997) erT-erT pirveli saqmea, sadac uzenaesma sasamarTlom inter-
netSi gamoxatvis Tavisufleba daicva pirveli SesworebiT.237 saqme 
Seexeboda kongresis mier 1996 wels miRebul kanons „komunikaciebis 
eTikurobis aqts“ (Communications decency Act), romelic danaSaulad 
acxadebda internetis meSveobiT „uxamsi an vulgaruli masalis“ (obsene 
and indecent) gavrcelebas arasrulwlovanTaTvis xelmisawvdomi gziT, 
risTvisac sasjelis saxiT gaTvaliswinebuli iyo or wlamde vadiT Tavi-
suflebis aRkveTa an 250 000 aSS dolaramde udenobiT jarima. kerZod, 
kanoniT akrZaluli iyo winaswari SecnobiT 18 wlis asaks miuRweveli 
pirisTvis „uxamsi an vulgaruli“ gzavnilis gagzavna, winaswari Secno-
biT „aSkarad Seuracxmyofeli“ gzavnilis gagzavna an Cveneba 18 wlis 
asaks miuRweveli pirisTvis. am danaSaulebisTvis pasuxismgebloba ar 
daekisreboda pirs, Tu is „keTilsindisierad, gonivrul, efeqtur da 
saTanado zomebs miiRebda arasrulwlovanTaTvis akrZalul komuni-
kaciaze wvdomis SesazRudad“, an Tuki asakis verifikaciis meqanizmebs 
aamoqmedebda, magaliTad, momxmarebels mosTxovda sabanko baraTis, 
an zrdasrulis saidentifikacio nomers an kods. 

„renos“ saqmeSi „amerikis samoqalaqo TavisuflebaTa kavSiri“ 
ocamde sxvadasxva organizaciasa da fizikur pirs warmoadgenda, maT 
Soris cnobil uflebadamcvel organizaciebs, rogoricaa Human Rights 
Watch, Planned Parenthood, romlebic internet momsaxurebis mimwode-
blebi, momxmareblebi da internetSi ganTavsebuli masalis avtorebi 
iyvnen da miiCnevdnen, rom sakanonmdeblo akrZalva bundovani da 
ukiduresad farTo iyo, radgan terminebi „uxamsi da vulgaruli“ da 
„aSkarad Seuracxmyofeli“ ar iyo zustad ganmartebuli da cdeboda 
uzenaesi sasamarTlos mier dadgenili gamoxatvis daucveli formis, 
„uxamsobis“ da „bavSvTa pornografiis“ cnebebs. aseve, mosarCeleebi 
miiCnevdnen, rom dawesebuli akrZalva ar iyo dasaxul mizanze viwrod 
morgebuli da ar iyo miznis misaRwevad yvelaze naklebad mzRuda-
vi saSualeba. mopasuxe, amerikis SeerTebuli Statebis generaluri 

236 Ashcroft v. ACLU, 542 U.S. 656 (2004).
237 Reno v. American Civil Liberties Union, 521 U.S. 844 (1997).
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prokurori, janet reno da iusticiis departamenti miiCnevdnen, 
rom kanonis mizani iyo arasrulwlovanTa dacva internet sivrceSi 
mravlad arsebuli uxamsi masalisgan, xolo kanoni ar iyo bundovani, 
radgan is amomwuravad ganmartavda, Tu ra iyo akrZaluli.

uzenaesma sasamarTlom Tavis gadawyvetilebaSi miuTiTa, rom 
kongress mwvave saxelmwifo interesi hqonda, internetSi ganTavse-
bul seqsualurad eqsplicitur masalaze arasrulwlovanTa wvdoma 
SeezRuda. es SezRudva Sinaarsobrivi xasiaTis iyo, radgan mxolod 
seqsualurad eqsplicitur masalaze vrceldeboda da mkacr sisxlis-
samarTlebriv sanqcias iTvaliswinebda. Sesabamisad, kanoni mkacri 
Sefasebis testiT unda Semowmebuliyo, rac imas niSnavs, rom SezRudva 
viwrod unda yofiliyo morgebuli dasaxul mizans. 

uzenaesi sasamarTlos SefasebiT, kanoni nacvlad „viwrod mor-
gebulisa“, piriqiT, „ukiduresad farTo da bundovan“ SezRudvebs 
awesebda. kerZod, bundovani iyo, ra Sinaarss atarebda terminebi 
„vulgaruli“ da „aSkarad Seuracxmyofeli“ an riT gansxvavdeboda 
„uxamsi“ da „vulgaruli“ erTmaneTisgan. terminebi „vulgaruli“ da 
„aSkarad Seuracxmyofeli“ didi moculobis pornografiuli Sinaarsis 
armqone masalasac moicavda, romelsac mniSvnelovani saganmanaTleblo 
an sxva Rirebuleba aqvs. sasamarTlom miiCnia, rom kanoni ukiduresad 
farTo SezRudvas awesebda, radgan akrZalva mxolod komerciuli 
gamoxatvis an komerciuli organizaciebis SezRudviT ki ar Semoifar-
gleboda, aramed yvela arakomerciul organizacias Seexeboda da im 
pirzec SeiZleboda gavrcelebuliyo, romelic sakuTar saxlSi, piradi 
kompiuteris gamoyenebiT internetSi vulgarul teqsts ganaTavsebda 
oTaxSi arasrulwlovanis yofnisas. sasamarTlom miiCnia, rom kanoniT 
dadgenili SezRudva ar iyo viwrod morgebuli kongresis legitimur 
mizans, arasrulwlovnebi potenciurad mavne masalebisgan daecva da 
Sesabamisad, konstituciis pirveli Sesworebis darRveva daadgina. 

ramdenime wlis Semdeg, saqmeze „eSkrofti amerikis samoqalaqo 
TavisuflebaTa kavSiris winaaRmdeg“ (2004) sasamarTlos kvlav mouwia 
internetSi arasrulwlovanis mavne zegavlenisgan dacvis mizniT Se-
moRebuli gamoxatvis SezRudvis sakiTxis ganxilva.238 amjerad 1998 
wlis kanoni warmoadgenda davis sagans — „onlain sivrceSi bavSvis 
dacvis aqti“, (Child Online Protection Act), romelic 1996 wlis kanonis 

238 Ashcroft v. ACLU, 542 U.S. 656 (2004).
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gadamuSavebis Sedegad iqna miRebuli da romliTac kongresma „re-
nos“ saqmeze uzenaesi sasamarTlos mier miRebuli gadawyvetilebis 
gaTvaliswinebiT, kanonis moqmedebis farglebi daaviwrova. kerZod, 
axali kanoni mxolod komerciul veboperatorebs akisrebda sisxlis-
samarTlebriv pasuxismgeblobas arasrulwlovanebisTvis (18 wlis 
asaks miuRweveli pirebis) xelmisawvdomad internetSi iseTi masalis 
ganTavsebis gamo, romelic „mTlianobaSi, saSualo statistikuri 
adamianis SefasebiT, Tanamedrove sazogadoebrivi standartebis ga-
moyenebiT“, mimarTulia seqsualuri interesis dasakmayofileblad. 
aqac, vebgverdis operatorebs pasuxismgebloba ar daekisrebodaT im 
SemTxvevaSi, Tu asakis verifikaciis meqanizmebis gamoyenebiT aras-
rulwlovanTaTvis wvdomas SezRudavdnen. 

uzenaesma sasamarTlom saqme proceduruli mizeziT qvemdgomi 
instanciis sasamarTlos daubruna gansaxilvelad, miTiTebiT, rom 
didi albaTobiT, kanoni ver gaivlida konstituciur kontrols, ra-
dgan Sinaarsobriv SezRudvas awesebda da, amitom, mkacri Sefasebis 
testi unda gaevlo. aqac, mTavrobis mizani sakmarisad mwvaved miiCnia 
sasamarTlom, magram CaTvala, rom kanoni savaraudod arakonsti-
tuciurad gamocxaddeboda, radgan dawesebuli akrZalva dasaxuli 
miznis misaRwevad yvelaze naklebad SemzRudavi alternativa ar iyo. 

uzenaesi sasamarTlos SefasebiT, sakanonmdeblo SezRudvaze ufro 
efeqturi da naklebad SemzRudavi alternativa iqneboda, mSoblebs 
bavSvis mowyobilobebze internet filtrebi daeyenebinaT. sadavo 
aqtis moqmedeba mxolod amerikul internet operatorebze vrcel-
deboda, xolo seqsualuri Sinaarsis masalebis mniSvnelovani nawili 
amerikis farglebs gareT arsebul veb-gverdebze iyo ganTavsebuli, 
Sesabamisad, SemzRudavi sakanonmdeblo reJimi dasaxul legitimur 
mizans realurad ver miaRwevda. filtrebis gamoyenebiT ara mxolod 
internetSi ganTavsebuli nebismieri warmomavlobis seqsualurad eqs-
plicitur masalaze wvdomis SezRudvas SeZlebdnen mSoblebi sakuTari 
arasrulwlovani SvilebisTvis, aramed maTi eleqtronuli fostis 
Sinaarssac gaakontrolebdnen, rac ufro metad daicavda bavSvebs 
asakisTvis Seuferebeli onlain kontentisgan da naklebad SezRudavda 
internetSi gamoxatvis Tavisuflebas. 

saapelacio sasamarTlom konstituciis darRveva daadgina uze-
naesi sasamarTlos msjelobis gaTvaliswinebiT da es gadawyvetileba 
mxareebs aRar gausaCivrebiaT.
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bolo wlebSi uzenaesma sasamarTlom ori mniSvnelovani saqme ganixi-
la, sadac socialuri qselebis, feisbuqisa da tviteris mniSvnelobas 
gausva xazi gamoxatvis Tavisuflebis realizaciisTvis. 

saqmeSi „pakingemi CrdiloeT karolinis winaaRmdeg“ (2017), uze-
naesma sasamarTlom miiCnia, rom socialur qselze xelmisawvdomoba 
Tanamedrove samyaroSi gamoxatvis Tavisuflebis ganuyofeli nawilia, 
ramdenadac socialuri qseli Tanamedrove sajaro sivrces warmoad-
gens, romlis meSveobiTac adamianebi mniSvnelovan informacias iReben 
da sakuTar mosazrebebs gamoxataven.239 Sesabamisad, mwvave saxelmwifo 
interesis arsebobisasac ki, saxelmwifos ufleba ar aqvs socialu-
ri qselebiT sargeblobis ufleba srulad CamoarTvas seqsualuri 
xasiaTis danaSaulisTvis nasamarTleb pirs. 

lester jerard pakingemi nasamarTlebi iyo studentobis dros 
13 wlis gogonasTan seqsualuri xasiaTis danaSaulisTvis. man Tavi 
damnaSaved cno bavSvis mimarT kanonsawinaaRmdego qmedebaSi. sasjelis 
moxdis Semdeg, samxreT karolinis Statis kanonmdeblobis Tanaxmad, 
pakingemi bavSvis winaaRmdeg Cadenili seqsualuri xasiaTis dana-
SaulisTvis msjavrdebuli pirebis reestrSi moxvda. 2010 wels, mas 
Semdeg, rac sasjeli ukve moxdili qonda, pakingemma socialur qsel 
„feisbuqze“ gamoaqveyna posti, sadac Tavis kmayofilebas aRwerda, 
Tu rogor gauuqma sasamarTlom sagzao moZraobis darRvevis gamo 
gamowerili jarima.

CrdiloeT karolinis Statis mier 2008 wels miRebuli kanonis 
Tanaxmad, seqsualur danaSaulSi msjavrdebul pirebs „ekrZalebaT 
iseTi komerciuli socialuri qselebis vebgverdebis gamoyeneba, sadac 
seqsualur danaSaulSi msjavrdebulma icis, rom saiti mcirewlovan 
bavSvebs aZlevs daregistrirebis an personaluri vebgverdis Seqm-
nisa da marTvis uflebas“. kanoni „komerciuli socialuri qselis 
vebgverdis“ cneba moicavda iseT socialur qselebs, rogoricaa, 
„feisbuqi“, „linqdini“, „tviteri“ da sxva. 

CrdiloeT karolinis Stati am akrZalvas imiT xsnida, rom seq-
sualur danaSaulSi braldebul pirebs SeeZloT, socialur qselis 
meSveobiT, arasrulwlovan bavSvebs dahkavSirebodnen axali danaSau-
lis Cadenis mizniT.

239 Packingham v. North Carolina, 137 U.S. 1730 (2017). 
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pakingemis postis feisbuqze gamoqveynebidan cota xanSi, proku-
roris mimarTvis safuZvelze, pirveli instanciis sasamarTlom igi 
damnaSaved cno kanoniT gaTvaliswinebuli akrZalvis darRvevaSi, 
rac sisxlis samarTlis danaSauls warmoadgenda. pakingemma mis wi-
naaRmdeg miRebuli ganaCeni gaasaCivra im motiviT, rom misi pirveli 
SesworebiT daculi gamoxatvis Tavisufleba SeizRuda.

aSS-is uzenaesma sasamarTlom daadgina, rom CrdiloeT karoli-
nis kanonis moTxovna arakonstituciuri iyo, radgan is ukanonod 
zRudavda konstituciis pirveli SesworebiT dacul sityvis Tavi-
suflebas, rac konstituciis me-14 Sesworebis Tanaxmad, CrdiloeT 
karolinazec vrceldeboda. 

sasamarTlos ganmartebiT, danaSaulis msxverpli mcirewlovnebis 
dacva ganmeorebiTi seqsualuri Zaladobisgan mwvave saxelmwifo in-
teresia da, aucilebelia, Statma bavSvis fizikuri da fsiqologiuri 
keTildReoba daicvas. sasamarTlos SefasebiT, gamoxatvis Tavisufle-
baSi Careva Sinaarsobrivad neitraluri formiT xdeboda, radgan is 
gamoxatvis „drois, adgilis an formis“ mixedviT SezRudvas awesebda. 
CrdiloeT karolinis kanonis konstituciurobis dasadgenad kanons 
saSualo Semowmebis testi unda daekmayofilebina, romlis mixed-
viT, SezRudvis SemoReba „mniSvnelovan saxelmwifo interess“ unda 
emsaxurebodes, SezRudvis daweseba aucilebeli unda iyos am miznis 
misaRwevad da tovebdes alternatiul gzebs gamoxatvis uflebis 
realizaciisTvis.

sasamarTlom miiCnia, rom socialur qselebze wvdomis srulad 
akrZalva pirveli SesworebiT daculi gamoxatvisTvis uprecedentod 
farTo SezRudvas awesebda. sasamarTlos SefasebiT, „dRes socia-
luri media adamianebisTvis ideebis gacvlis yvelaze mniSvnelovan 
adgilad iqca. [...] CrdiloeT karolinam xelis erTi mosmis akrZala 
wvdoma sivrceze, romelic bevrisTvis mimdinare axali ambebis, Sromis 
bazarze arsebuli vakansiebis Taobaze informaciis miRebis mTavari 
wyaroa, sadac adamianebi, rogorc Tanamedrove sajaro moedanze, 
sakuTar azrs gamoTqvamen, sxvebis mosazrebebs igeben, sxvadasxva 
sferoSi dagrovili codnis farTo speqtrs ecnobian“.240 sasamarTlos 
sityvebiT, „socialur mediaze wvdomis srulad akrZalva pirveli 
SesworebiT daculi uflebebis legitimuri gamoyenebis SesaZleblo-

240 iqve, 1736-1737.
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bas spobs. msjavrdebul damnaSaveebsac ki — da, zogierT SemTxvevaSi, 
gansakuTrebiT maT — SeuZliaT legitimuri sargebeli miiRon ideebis 
am samyaroze wvdomis meSveobiT, miT ufro, Tu isini cdiloben Sei-
cvalon da kanonieri, srulyofili cxovreba warmarTon“.241 

ramdenadac saqme komunikaciis formis mixedviT SezRudvas 
awesebs, sasamarTlom saSualo testiT ixelmZRvanela da Seamowma, 
SezRudva „viwrod aris Tu ara morgebuli mniSvnelovani saxel-
mwifo interesis dacvaze“ anu, sxva sityvebiT, „imaze metad xom 
ar zRudavs konstituciiT dacul uflebas, rac am mniSvnelovani 
miznis misaRwevadaa aucilebeli“.242 

sasamarTlom daadgina, rom am SemTxvevaSi kanoni saSualo stan-
darts ver akmayofilebda, radgan is ukiduresad farTo akrZalvas 
awesebda. mocemul SemTxvevaSi kanoni pakingems mxolod imas ki ar 
ukrZalavda, rom socialuri qselis gamoyenebiT misi danaSauliT 
dazaralebul arasrulwlovanTan an, zogadad, arasrulwlovanebTan 
Sesuliyo kontaqtSi, aramed, saerTod arTmevda mas socialur mediaSi 
sakuTari azris gamoxatvis da socialuri qselis meSveobiT misTvis 
mniSvnelovani informaciis miRebis uflebas. CrdiloeT karolinis 
Statma ki ver daakmayofila mtkicebis tvirTi, romlis mixedviTac mas 
unda daesabuTebina, rom kanoniT dawesebuli SezRudva seqsualuri 
danaSaulisTvis nasamarTlevi pirebisgan arasrulwlovani msxverplis 
dacvis mizanze viwrod iyo morgebuli.

Sesabamisad, uzenaesma sasamarTlom pirveli Sesworebis darRveva 
daadgina da CrdiloeT karolinis kanonis Sesabamisi norma Zala-
dakargulad gamoacxada.

es gadawyvetileba mniSvnelovania ori garemoebis gamo. pirveli, am 
saqmeSi sasamarTlom pirvelad ganmarta, Tu raoden mniSvnelovania 
gamoxatvis TavisuflebisTvis socialuri qselebi da masze SeuzRu-
davi xelmisawvdomoba. meore, sasamarTlom tradiciuli pirveli 
Sesworebis meTodologias mimarTa da saSualo Sefasebis standartis 
mixedviT ganixila Statis mier dawesebuli SezRudva da ver dainaxa 
internetSi da konkretulad socialur qselebSi gamoxatvis Tavisu-
flebis SemzRudavi kanonmdeblobis konstituciurobis SefasebisTvis 
axali, gansakuTrebuli testis SemuSavebis saWiroeba.

241 iqve, 1737.
242 iqve, 1736.
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mosamarTle samuel alitom gadawyvetilebis Tanmxvedr azrSi, 
romelsac sasamarTlos Tavmjdomare jon robertsi da mosamarTle 
klarens Tomasic SeuerTdnen, ukmayofileba gamoxata, rom sasamarT-
lom ver SeZlo pirveli Sesworebis cnebebi doqtrinul doneze mie-
sadagebina internetsivrcisTvis socialur qselebTan dakavSirebuli 
axali mometebuli safrTxeebis gaTvaliswinebiT.243 mosamarTle ali-
tos SefasebiT, sasamarTlos precedentuli Zalis armqone miniSneba 
— „diqta“244 — imaze, rom „kibersivrce Tanamedrove sajaro moedania“ 
uadgilo iyo, radgan SesaZloa amas imgvari interpretacia mohyo-
loda, TiTqos Statebs nebismieri SezRudvis daweseba ekrZalebaT, 
maT Soris, iseT legitimur SemTxvevaSi, rodesac SezRudva mxolod 
Tineijerebis gacnobis mizniT Seqmnil socialur qselebze an vebg-
verdebze wvdomis akrZalviT Semoifargleba.245 amasTan, mosamarTle 
alitos azriT, Secdoma iqneboda internetis sajaro quCebTan da 
sazogadoebriv parkebTan avtomaturi gaTanabreba, internet sivrcis 
mTeli rigi Taviseburebebis siRrmiseuli analizis gareSe. Tan maSin, 
rodesac internet sivrcis anonimurobis da faruli komunikaciis 
SesaZleblobis gaTvaliswinebiT, mSoblebisa da sazogadoebisTvis 
Cveulebriv sajaro adgilebTan (sazogadoebriv parkebTan, quCebTan) 
SedarebiT bevrad ufro rTulia seqsualur danaSaulSi msjavrde-
buli pirebis mxridan arasrulwlovanTan virtualuri kontaqtis 
SemTxvevebis gamovlena da aRkveTa. 

„pakingemis“ saqme meore olqis federalurma saapelacio sasamarT-
lom gamoiyena 2019 wels saqmeze „trampi kolumbiis universitetis 
naiTis saxelobis pirveli Sesworebis institutis winaaRmdeg“,246 sadac 
prezident donald trampis tviteris gverdi sajaro forumad miiCnia. 

federaluri saapelacio sasamarTlos gadawyvetileba am saqmeze 
mniSvnelovania imdenad, ramdenadac man „pakingebis“ gadawyvetile-
baze miTiTebiT, aSS-is prezidentis piradi tviteris gverdi sajaro 
forumad miiCnia, sadac gamoxatvis Tavisuflebis SezRudva mxolod 
gamonaklis SemTxvevebSia dasaSvebi. saqme Seexeboda prezident do-

243 Packingham v. North Carolina, 137 U.S. 1730, 1738 (2017), mosamarTle alitos, roberTsisa 
da Tomasis Tanmxvedri azri.

244 precedentuli Zalis armqone sasamarTlos mosazreba, romelic ar aris samarTlis nawili 
da ar aris Sesasruleblad savaldebulo qvemdgomi instanciis sasamarTloebisTvis.

245 Packingham v. North Carolina, 137 U.S. 1730, 1738 (2017), mosamarTle alitos, roberTsisa 
da Tomasis Tanmxvedri azri.

246 iqve.
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nald trampis mier sakuTar tviter angariSze — @realdonaldTrump — 
komentaris funqciis dablokvas tviteris xuTi momxmareblisTvis, 
romelTac prezidentis postebis komentarebSi TavianTi kritikuli 
Sefasebebi daafiqsires. kolumbiis universitetis naiTis saxelo-
bis pirveli Sesworebis institutis TanamSromlebma tviteris xuT 
dablokil momxmarebelTan erTad sarCeliT mimarTes federalur 
sasamarTlos, sadac daobdnen, rom trampma tviterze kritikuli 
komentarebis waSliT da maTi avtorebisTvis komentarebis funqciis 
dablokviT konstituciis pirveli Sesworeba daarRvia ara mxolod 
am pirebis, aramed tviteris sxva momxmareblebis mimarTac, romel-
Tac prezidentis postebTan dakavSirebiT gansxvavebuli, kritikuli 
mosazrebebis Taobaze informaciis miRebis ufleba SeezRudaT. 

sarCelis avtorebi pakingemis saqmeze dayrdnobiT acxadebdnen, 
rom donald trampis tviteris gverdi mTavrobis mier gansazRvrul 
sajaro forums warmoadgenda (designated public forum), sadac tviteris 
momxmareblebs komentaris datovebis ufleba SeezRudaT ara uxamso-
bis gamo (rac ar aris konstituciiT daculi), aramed komentarebSi 
gamoTqmuli kritikuli mosazrebebis Sinaarsis gamo. 

prezidentis advokatebis gancxadebiT, tviteris gverdi kerZo 
piris, donald trampis piradi gverdi iyo, romliTac is prezidentad 
arCevamdec sargeblobda, prezidenti sakuTar angariSs gamoiyenebda, 
rogorc kerZo piri da ar moqmedebda, rogorc saxelmwifos warmo-
madgeneli da mas ufleba hqonda, ganesazRvra, vis eqneboda komen-
taris gakeTebis ufleba Tavis kerZo gverdze. amasTan, prezidentma 
mxolod sakuTar gverdze komentaris datovebis funqcia SeuzRuda 
konkretul momxmareblebs, Tumca maT ufleba hqondaT TavianTi kri-
tikuli mosazrebebi kvlav gamoexataT sajarod tviteris meSveobiT 
sakuTar gverdebze.

meore olqis (niu iorkis) federalurma saapelacio sasamarTlom 
miiCnia, rom rodesac prezidenti tviters gamoiyenebs im Temebis 
gansaxilvelad, romelic mis samsaxurs ukavSirdeba da es gverdi 
sajaroa, is amiT tviteris gverds sajaro forumis funqcias aniWebs 
da mTavrobis mier gansazRvrul sajaro forumad (designated public 
forum) aqcevs. Sesabamisad, aseT gverdze gamoqveynebuli postebis 
qveS arsebuli komentarebis sivrcec sajaro forumia da prezidenti, 
rogorc mTavrobis warmomadgeneli, ar aris uflebamosili tviteris 
momxmareblebis gamoxatvis Tavisufleba, anu komentarebis dato-
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vebis ufleba SezRudos mxolod imitom, rom komentaris avtoris 
kritikul Tvalsazriss ar eTanxmeba. msgavsi Sinaarsobrivi SezRudva 
dasaSvebia mxolod mkacri testis dakmayofilebis SemTxvevaSi, anu 
Tu arsebobs mwvave saxelmwifo interesi da Tu SezRudvis daweseba 
aucilebelia da viwrodaa morgebuli am mizanze, anu imaze metad 
ar zRudavs gamoxatvis Tavisuflebas, vidre miznis misaRwevadaa 
saWiro. mocemul SemTxvevaSi pirveli Sesworebis darRveva daadgina 
saapelacio sasamarTlom, radgan aseTi mwvave saxelmwifo interesis 
arseboba ver daasabuTa mopasuxem. 

mas Semdeg, rac am saqmisgan damoukidebeli mizeziT, tviterma 
donald trampis angariSi saerTod gaauqma sakuTar platformaze, 
xolo donald trampis nacvlad jozef baideni iqna arCeuli axal 
prezidentad, uzenaesma sasamarTlom igive saqme Secvlili saxeliT, 
„baideni kolumbiis universitetis naiTis pirveli Sesworebis ins-
titutis winaaRmdeg“ (2021) ukan daubruna meore olqis saapelacio 
sasamarTlos instruqciiT, Seewyvita samarTalwarmoeba proceduru-
li motiviT, davis sagnis ararsebobis gamo.247 miuxedavad imisa, rom 
uzenaesi sasamarTlos es gadawyvetileba wmindad proceduruli 
xasiaTisa iyo da sul erTi winadadebiT Semoifargla, mosamarTle 
klarens Tomasma Tanmxvedr azrSi ganaviTara sagulisxmo mosazreba, 
romelmac SesaZloa internetSi gamoxatvis Tavisuflebis regulire-
basTan dakavSirebul momaval gadawyvetilebebzec iqonios gavlena. 

mosamarTle Tomasi Tanmxvedr azrSi aRniSnavs, rom, marTalia, 
trampis tviteris angariSi garkveuli azriT hgavda sajaro forums, 
uzenaes sasamarTlos meti sifrTxile marTebda am sakiTxze msjelo-
bisas cifruli platformebis kompleqsurobis gaTvaliswinebiT.248 
mosamarTle Tomasi ar daeTanxma meore olqis saapelacio sasamarT-
los Sefasebas, rom tviteris angariSis komentarebis veli sajaro 
forumia, radgan sasamarTlos mier damkvidrebuli praqtikiT, sajaro 
forumis damaxasiaTebeli komponentia is, rom konkretuli sivrce 
„mTavrobis kontrolqveSaa“. mocemul SemTxvevaSi ki tramps ar hqon-
da sakuTar angariSze sruli kontroli. marTalia tramps hqonda 
SesaZlebloba komentarebis gakeTebis ufleba SeezRuda momxmare-
blebisTvis, magram misi es uflebamosileba friad umniSvnelo iyo 

247 axali prezidentis arCevis Sedegad saqmis dasaxelebac Seicvala.
248 Biden v. Knight First Amendment Institute at Columbia Univ. 141 S.Ct. 1220 (2021).
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tviteris ZalauflebasTan SedarebiT, romelmac trampis angariSi 
gaauqma da sruliad daubloka mas am virtualur sivrceze wvdoma. 
mosamarTlis sityvebiT, „dRes cifruli platformebi istoriulad 
uprecedentod didi moculobis gamoxatvis saSualebadaa qceuli, maT 
Soris mTavrobis warmomadgenlebisTvisac. Tumca aseve uprecedentoa 
is, rom sul ramdenime kerZo piris xelSia Tavmoyrili aseTi didi 
moculobis gamoxatvis kontrolis funqcia“. mosamarTlem gamoTqva 
wuxili, rom mocemuli saqme procedurulad ar iZleoda SesaZleblo-
bas saTanado samarTlebrivi Sefaseba mieca uzenaes sasamarTlos im 
uprecedento mdgomareobisTvis, rodesac teqnologiur kompaniebs 
TviTneburad SeuZliaT momxmareblebs maTi qselebiT sargeblobis 
ufleba SeuzRudon. 

mosamarTlis Tomasis azriT, gamosavali SesaZloa iseTi kanonm-
deblobis miReba iyos, romelic komunaluri momsaxurebebis da sa-
zogadoebrivi transportis maregulirebeli normebis analogiurad, 
kerZo teqnologiur kompaniebs aukrZalavs, momsaxurebis gawevaze 
TviTneburi uari uTxras momxmareblebs da, Sesabamisad, maT daaval-
debulebs, rom yvelas moemsaxuros, diskriminaciis gareSe. 

mosalodnelia, rom Tuki kvlavac eqneba uzenaes sasamarTlos 
SesaZlebloba ganixilos socialuri qselebis mier momxmareblis 
angariSebis dablokvasTan dakavSirebuli saqme pirveli Sesworebis 
konteqstSi, is Seecdeba, meti sicxade Seitanos „pakingemis“ gadawy-
vetilebaSi miTiTebul diqtaSi, romelic socialur qselebs sajaro 
sivrces adarebs.

uzenaesma sasamarTlom 2023 wels ganxilul or saqmeSi, „tvite-
ri Taamnes winaaRmdeg“ (2023)249 da „gonsalesi guglis winaaRmdeg“ 
(2023)250, kidev erT mniSvnelovan sakiTxze imsjela kompleqsurad. 
kerZod, sasamarTlom ganixila, socialur qselebSi gamoqveynebuli 
masaliT miyenebuli zianisTvis, samoqalaqo-samarTlebrivi pasu-
xismgeblobis dadgenisas, sad gadis zRvari gamoqveynebuli masalis 
avtorisa da socialuri qselis mflobeli teqnologiuri kompani-
is pasuxismgeblobas Soris. orive saqme „guglis“, „tviterisa“ da 
„feisbuqis“ samoqalaqo pasuxismgeblobis sakiTxs Seexeboda, sadac 
Taamne da gonsalesi „samarTali terorizmis damxmareebis winaaRmdeg 

249 Twitter, Inc. v. Taamneh, 598 U.S. 471 (2023).
250 Gonzalez v. Google LLC, 598 U.S. 617 (2023).
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aqtis“ (Justice Against Sponsors of Terrorism Act, SemoklebiT, JASTA) 
Sesabamisad, „tviteris“, „feisbuqisa“ da „guglisgan“ moiTxovdnen 
zianis anazRaurebas teroristuli organizacia ISIS-is mier 2015 
wels parizSi da 2017 wels stambolSi organizebuli teroristuli 
aqtebiT miyenebuli zianis gamo, im motiviT, rom maTi platformebis, 
iuTiubis, feisbuqisa da tviteris mier terorisuli organizacia 
ISIS-is wevrebis mier atvirTuli videomasalis aqtiuri gavrceleba, 
winaswari SecnobiT teroristuli saqmianobis „daxmarebas da xel-
Sewyobas“ warmoadgenda (aids and abetts). Sesabamisad, sasamarTlos 
unda emsjela, socialuri qselebis saqmianobis ra nawili SeiZleba 
CaiTvalos teroristuli saqmianobis daxmarebad da xelSewyobad 
„samarTali terorizmis damxmareebis winaaRmdeg aqtis“ miznebisTvis.
kerZod, aris Tu ara „tviteris“, „feisbuqisa“ da „iuTiubis“ mxridan, 
Sinaarsobrivad neitraluri algoriTmebis meSveobiT, momxmareblis-
Tvis kanonsawinaaRmdego Sinaarsis videomasalis aqtiuri SeTavazeba, 
teroristuli saqmianobis „daxmareba da xelSewyoba“.

am saqmeebSi dava uSualod gamoxatvis Tavisuflebis darRvevas ar 
Seexeboda, Tumca, araerTma uflebadamcvelma organizaciam waradgina 
sasamarTlos megobris mosazrebebi. isini SiSs gamoTqvamdnen, rom 
sadavo sakanonmdeblo normebis imgvari interpretacia, romelic 
teqnologiur kompaniebs samoqalaqo samarTlebriv pasuxismgeblobas 
daakisrebda, maTi monawileobis gareSe, damoukidebeli avtorebis mier 
Seqmnili masalis Sinaarsis gamo, msusxavi efeqti eqneboda gamoxatvis 
TavisuflebisTvis, radgan mosalodneli iyo, rom teqnologiuri 
kompaniebi samoqalaqo samarTlebrivi ZviradRirebuli davebisgan 
Tavis dasacavad, amjobinebdnen, maqsimalurad daezRviaT Tavi da, 
SesaZloa, mniSvnelovani politikuri Sinaarsis masalac advilad 
daeblokaT sakuTari qselebidan, rasac saboloo jamSi, gamoxatvis 
Tavisuflebisa da demokratiuli procesisTvis damazianebeli Sedegi 
eqneboda.251 uzenaesma sasamarTlom sadavo sakanonmdeblo normis viwro 
interpretacias dauWira mxari da gaiziara teqnologiuri kompaniebis 
argumentebi. sasamarTlom pirvel rigSi saerTo samarTalSi damkvi-
drebuli sisxlis samarTlebrivi da valdebulebiT samarTlebrivi 
bralis dadgenis standartebiT ixelmZRvanela, romlis konteqstSic 

251 Gonzalez v. Google. Brief of American Civil Liberties Union, American Civil Liberties Union of 
Northern California, and Daphne Keller as Amici Curiae in Support of Respondent. 2023.
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ganmarta „samarTali terorizmis damxmareebis winaaRmdeg aqtiT“ 
dadgenili „daxmarebisa da xelSewyobis“ cneba socialur qselebTan 
mimarTebiT. uzenaesi sasamarTlos SefasebiT, mxolod maSin SeiZleba 
samoqalaqo samarTlebrivi pasuxismgebloba daekisroT „guglis“, 
„feisbuqisa“ da „tviteris“ msgavs interaqciuli servisebis mimwo-
debel teqnologiur kompaniebs sxva avtorebis mier gavrcelebuli 
masaliT gamowveuli zianis gamo, Tuki isini aqtiuri qmedebiT uwyoben 
xels ukanono saqmianobas, magaliTad, „tviteris“, „feisbuqisa“ da 
„iuTiubis“ SemTxvevaSi, maTi saqmianobis specifikis gaTvaliswinebiT, 
daxmarebad da xelSewyobad SeiZleba CaiTvalos am kompaniebis mier 
teroristuli aqtis amsaxveli an teroristuli aqtisken mowodebis 
Semcveli video masalis SerCeva reklamis gansaTavseblad da, Semdgom, 
am masalis avtorisTvis reklamidan miRebuli Semosavlis ganawileba. 
samagierod, „tviteris“, „feisbuqisa“ da „iuTiubis“ iseTi qmedebebi, 
romlebic neitraluri algoriTmebis gamoyenebiT zianis gamomwvevi 
video masalis rekomendacias aZlevs momxmarebels an, momxmareblis 
aqtiuri moTxovnis gareSe, avtomaturad aCvenebs mas zianis gamomwvev 
masalas, ar gamoiwvevs am kompaniebis samoqalaqo pasuxismgeblobas.

zemoT ganxliluli saqmeebi mowmobs, rom internetis, socialuri 
qselebisa da xelovnuri inteleqtis mzardi SesaZleblobebis gamoye-
nebis pirobebSi, uzenaes sasamarTlos kvlavac mouwevs samarTlebrivi 
doqtrinebis misadageba axali teqnologiuri realobisTvis, Tumca 
naklebad mosalodnelia pirveli Sesworebis myarad Camoyalibebuli 
doqtrinuli meTodologiis arsebiTi cvlileba. 
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I. zogadi mimoxilva

germaniis konstituciis me-5 muxli ayalibebs „komunikaciis“ 
uflebebis srul, magram amavdroulad kompleqsur da gansxvavebul 
samarTlebriv koncefcias. konstituciis regulirebis ZiriTadi 
mizani aris „komunikaciis“ im uflebebis uzrunvelyofa, romlebic 
warmoadgens demokratiuli procesis safuZvels.252 

germaniis konstituciis me-5 muxlis pirveli punqtis Tanaxmad, 
yvelas aqvs ufleba Tavisuflad gamoxatos da gaavrcelos Tavisi 
azri zepirad, werilobiT Tu gamosaxulebis meSveobiT. yvelas aqvs 
ufleba daubrkoleblad isargeblos sayovelTaod xelmisawvdomi 
wyaroebiT. presis Tavisufleba da mauwyeblobis Tavisufleba da-
culia. xolo, cenzura dauSvebelia.253 germaniis konstituciis me-5 
muxlis pirveli punqtis miTiTeba cenzuris dauSveblobaze ar aris 
konstituciuri ufleba, aramed, miCneulia rogorc „SezRudvis 
SezRudva“.254

konstituciis me-5 muxlis me-2 punqti miuTiTebs konstituciuri 
uflebis farglebze, romlis mixedviTac, pirvel punqtSi miTiTebuli 
konstituciuri uflebebis farglebi mocemulia zogadi kanonebiT 
dadgenil normebSi, aseve im sakanonmdeblo regulaciebSi, rac miznad 
isaxavs axalgazrdobis da, agreTve, pirovnuli Rirsebis dacvas.255 

252 Jouanjan, Oliver, Freedom of Expression in the Federal Republic of Germany, gv. 867.
253 Grundgesetz, Art. 5, Abs. 1 in www.beck-online.beck.de 
254 Jouanjan, Oliver, Freedom of Expression in the Federal Republic of Germany, gv. 867.
255 Grundgesetz, Art. 5, Abs. 2 in www.beck-online.beck.de



120

gamoxatvis Tavisufleba
amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

germaniis konstituciis me-5 muxlis me-3 punqtis safuZvelze 
ki, garantirebulia xelovnebisa da mecnierebis, kvlevisa da swa-
vlebis Tavisufleba.256 es uflebebi gansxvavdeba me-5 muxlis pir-
vel punqtSi miTiTebuli konstituciuri uflebebisagan rogorc 
Tavisi SinaarsiT, ise praqtikidan gamomdinare. Tumca, germaniis 
konstituciis me-5 muxlSi miTiTebuli konstituciuri uflebebi 
erTobliobaSi qmnian pirobebs komunikaciis demokratiuli praq-
tikisTvis.257 

kvlevis am nawilSi, naSromis miznebidan gamomdinare, ganxilulia 
azris gamoxatvis, informaciis, presis, mauwyeblobisa da filmis 
Tavisuflebebi. ganxiluli ar aris xelovnebis, mecnierebis, kvlevis 
da swavlebis Tavisuflebani. 

II. azris gamoxatvis Tavisufleba 

1. azris gamoxatvis Tavisuflebis mniSvneloba 

azris gamoxatvis Tavisufleba miCneulia fundamentur kons-
tituciur uflebad. es konstituciuri ufleba aris Tavisufali 
demokratiuli sazogadoebis safuZveli. azris Tavisufleba emsaxu-
reba demokratiul process, Tumca, ar Semoifargleba aRniSnuliT. 
azris TavisuflebiT garantirebulia nebismieri piris ufleba, 
Tavisuflad Tqvas is, rasac fiqrobs, Tavisuflad gamoTqvas azri 
maSinac ki, roca is ar uTiTebs an ar SeuZlia miuTiTos gadamow-
mebadi wyaro.258 azris gamoxatvis Tavisufleba mniSvnelovan rols 
asrulebs umciresobaTa mier sakuTari mosazrebebis gamoxatvis 
dacvaSi.259 azris gamoxatvis Tavisuflebis xelSeuxebloba libera-
lizmis mTavari maxasiaTebelia.260 

256 Grundgesetz, Art. 5, Abs. 3 in www.beck-online.beck.de
257 Jouanjan, Oliver, Freedom of Expression in the Federal Republic of Germany, gv. 868.
258 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 178.
259 Elibol, Eralp, Analyse eines Klassischen Urteils des Bverfg zum Thema Meinungsfreiheit und 

Ehrenschutz: "Soldatenurteil", 2022 YBHD 125, gv. 125.
260 Dummert, Michael, Rechtsstaat und Meinungsfreiheit, Rechtstheorie 15 (1984), Ducker & Humboldt, 

Berlin, gv. 1. 
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2. daculi sfero 

azri, rogorc samarTlebrivi termini, farTod unda ganimartos. is 
moicavs rogorc RirebulebiT Sefasebebs, ise faqtobriv mtkicebebs. 
mniSvneloba ar aqvs, ra sakiTxs exeba azri. gamoxatvis TavisuflebiT 
daculia komunikacia yvela sferoSi. naklebadmniSvnelovania saki-
Txi, azris gamoxatva ganpirobebulia sajaro, politikuri Tu kerZo 
miznebiT. aseve, mniSvneloba ar eniWeba im garemoebas, Rirebuli da 
sayuradReboa Tu ara gamoTqmuli azri, emociurad aris dasabuTebuli 
Tu racionalurad. konstituciiT daculia sakamaTo azric. germaniis 
konstituciis me-5 muxlis pirveli punqtis pirveli winadadebis miz-
nebisTvis, „azrad“ miiCneva faqtobrivi mtkicebac, roca es aris azris 
formirebis winapiroba. Tumca, am SemTxvevaSi ar igulisxmeba iseTi 
monacemebi, romlebsac statistikur monacemebis msgavsi xasiaTi aqvT. 
azris gamoxatvis TavisuflebiT ar aris daculi ganzrax, winaswari 
SecnobiT araswori faqtobrivi monacemebis dasabuTeba da iseTi azri, 
romelic gamoxatvis momentSive eWvgareSea, rom ar Seesabameba sinamd-
viles.261 magaliTad, aseTi midgoma gaavrcela germaniis federalurma 
sakonstitucio sasamarTlom faqtobriv mtkicebaze, romlis mixedviTac 
mesame raixis dros ebraelebi ar idevnebodnen. germaniis federaluri 
sakonstitucio sasamarTlo aRniSnavs, rom germaniis konstituciis 
me-5 muxlis pirveli punqtis pirveli winadadeba icavs yvela adamianis 
uflebas, Tavisuflad gamoxatos da gaavrcelos azri. konstituciis 
zemoaRniSnuli normis dacvis sagani aris mosazreba. swored mosazrebas 
miemarTeba azris gamoxatvis Tavisufleba. misTvis damaxasiaTebelia 
garkveuli poziciis gamoxatva. mosazrebebi ar aRiqmeba rogorc si-
namdvilis Sesabamisi an sinamdvilesTan Seusabamo. mosazreba yovel-
Tvis aris daculi konstituciiT, miuxedavad imisa, is dasabuTebulia 
Tu usafuZvlo, Rirebuli Tu arafris momcemi, saSiSi Tu usafrTxo. 
azris gamoxatvis Tavisufleba ar kargavs konstituciuri dacvis fun-
qcias, roca mosazreba formulirebulia mkacrad an Seuracxmyoflad. 
faqtobrivi mtkicebebi ki ar miiCneva azris gamoxatvad. faqtobrivi 
mtkicebebis dros wina planzea realoba. amasTanave, misi sinamdvilis 
gadamowmeba SesaZlebeli unda iyos. Tumca, amis gamo, faqtobrivi 
mtkicebebi ar rCeba azris gamoxatvis Tavisuflebis konstituciuri 

261 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 179.
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uflebiT daculi sferos miRma. radgan azri, rogorc wesi, eyrdnoba 
faqtobriv mtkicebebs. es ki aucilebelia mosazrebis CamoyalibebisTvis. 
amitom, faqtobrivi mtkicebebic daculia konstituciis me-5 muxlis 
pirveli punqtis pirveli winadadebiT. faqtobrivi mtkicebebi gadis 
konstituciiT daculi sferodan rogorc ki isini aRar emsaxurebian 
azris Camoyalibebis ideas. amitom, germaniis federalurma sakonsti-
tucio sasamarTlom daadgina, rom ganzrax an aSkarad cru faqtobri-
vi mtkicebebi ar aris daculi azris gamoxatvis TavisuflebiT. da, 
radganac, faqtobrivi mtkiceba, rom mesame raixis dros, ebraelebi 
ar idevnebodnen, aris tyuili, ver iqneba daculi azris gamoxatvis 
TavisuflebiT. sasamarTlos ganmartebiT, ebraelebis devna dadas-
turebulia araerTi mowmis CvenebiT, mtkicebulebebiT da Sesabamisi 
sisxlis samarTlis saqmeebze sasamarTloebis gadawyvetilebebiT.262 

amasTanave, miuxedavad zemoaRniSnulisa, cxadia, sinamdvilesTan 
Sesabamisobis moTxovna ar unda gavigoT ise, rom azris gamoxatvis 
Tavisuflebis funqcias Seeqmnas safrTxe an SeizRudos. iseTi faqto-
brivi mtkicebebi, romlebic ar ar aris moqceuli azris gamoxatvis 
TavisuflebaSi, iSviaTia. imisTvis, rom erTmaneTisgan gavmijnoT 
faqtobrivi mtkicebebi SefasebiTi mosazrebebisagan, mniSvnelova-
nia, azris gamoxatvasa da sinamdviles Soris arsebobdes obieqturi 
kavSiri da mtkicebulebebiT misi gadamowmeba SesaZlebeli iyos. fa-
qtobrivi mtkicebebisagan gansxvavebiT, SefasebiTi mosazrebebisTvis 
damaxasiaTebelia piris subieqturi damokidebuleba misi mosazrebis 
SinaarsTan. xolo, roca rTulia erTmaneTisgan faqtobrivi mtkice-
bebisa da SefasebiTi mosazrebebis gamijvna, maSin ivaraudeba, rom 
piri gamoTqvams SefasebiT mosazrebebs.263 

zogadad, mosazrebasa da faqtobriv garemoebebs Soris gansxvaveba 
martivi ar aris. gamijvnas ki arsebiTi mniSvneloba aqvs swori samarT-
lebrivi SefasebisTvis, radgan maT mimarT moqmedebs samarTlebrivi 
dacvis gansxvavebuli standarti. faqti gulisxmobs realobaSi ukve 
ganxorcielebul qmedebas. faqti aris sinamdvile. azri ki, faqtisgan 
gansxvavebiT, Seicavs Sexedulebis, mosazrebis niSnebs. faqti obieq-
turi realobaa, azri — subieqturi Sexeduleba.264 

262 BVerfGE 90, 241.
263 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 179-

180.
264 Andguladze, Mamuka, Kollision zwischen Medienfreiheiten und Allgemeinem Persönlichkeitsrecht 

(Funktion und Rolle des Informationsinteresses der Öffentlichkeit), gv. 23-24.
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konstituciiT garantirebuli ufleba icavs azris gamoxatvasa da 
gavrcelebas, maT Soris, informaciis gadacemis mokle an grZelva-
dian process. daculia rogorc azris Sinaarsi, ise misi gamoxatvis 
forma. ufleba aseve icavs yvela saxis saqmianobas, romelic ukavSir-
deba informaciis gadacemasa da gavrcelebas. daculia, magaliTad, 
adgilis SerCeva da azris gamoxatvis dro. garda amisa, iseTi qmede-
bebic eqceva dacvis sferoSi, romelTa mizania adresatebze azris 
gavlenis gaZliereba. mniSvneloba ar aqvs, azris gamoxatva sajaroa 
Tu kerZo, anazRaurebis gareSea Tu anazRaurebis sanacvlod — is 
mainc daculia azris gamoxatvis TavisuflebiT. daculia aseve is 
winapirobebi, rac saWiroa komunikaciis procesis warmarTvisaTvis. 
dacul sferoSi ar moiazreba zewola, magaliTad, ekonomikuri saxis 
an Zalauflebis gamoyeneba. da bolos, konstitucia azris gamoxa-
tvis negatiur Tavisuflebasac icavs, kerZod, uflebas, ar gamoTqva 
sakuTari Sexedulebebi. azris gamoxatvis TavisuflebiT daculi ar 
aris saxelmwifo, sajaro informaciis gavrceleba. azris gamoxatva 
dasaSvebia nebismieri formiT: zepirsityvierad, werilobiT, gamo-
saxulebiT. aRsaniSnavia, rom germaniis konstituciaSi miTiTebuli 
CamonaTvali ar aris amomwuravi. azris gamoxatva dasaSvebia nebis-
mieri mediiT da saSualebiT, maT Soris, JestebiT, simboloebiT, 
plakatebiT, uniformebiT.265

azris gamoxatvis Tavisuflebis subieqtia nebismieri adamiani 
miuxedavad misi moqalaqeobisa an asakisa. misaRebi ar aris mosazreba, 
romlis mixedviTac konstituciiT garantirebuli uflebiT sarge-
blobis winapiroba aris am uflebiT sargeblobis SesaZlebloba. Tu 
pirs ar aqvs komunikaciis saTanado unar-Cvevebi sakmarisad ganvi-
Tarebuli, am SemTxvevaSi uflebis dacvas aqvs „virtualuri“ da ara 
„aqtualuri“ xasiaTi. Tumca, es ar cvlis im faqts, rom bavSvebic 
arian azris gamoxatvis Tavisuflebis subieqtebi.266 

konstituciuri uflebis subieqtia nebismieri piri, romelic axor-
cielebs azris gamoxatvis TavisuflebiT dacul qmedebas. iuridiu-
li piri da pirTa gaerTianebac miCneulia konstituciuri uflebis 
subieqtad. rac Seexeba saxelmwifo organoebsa da sajaro samarTlis 
iuridiul pirebs, cxadia, saxelmwifo organoebi da sajaro samarTlis 

265 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 180-
181.

266 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 113.
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iuridiuli pirebi ar arian azris gamoxatvis konstituciuri ufle-
bis subieqtebi. Tumca, maT SeuZliaT Sinaarsobrivi TvalsazrisiT 
gamoTqvan mosazreba, Tu es daSvebulia maTTvis uflebamosilebis 
mimniWebeli da ganmsazRvreli normebiT.267 

aRsaniSnavia, rom sajaro xelisuflebis organos warmomadgen-
lebisTvis dadgenilia e.w. „neitralobis principi“. konstituciiT 
garantirebul demokratiaSi nebis formirebis procesi warimarTeba 
„qvemodan zemoT“, xalxidan miemarTeba saxelmwifo organoebs da 
ara piriqiT. Tu saxelmwifo xelisuflebis warmomadgenels eqneba 
uflebamosileba, rom gamoiyenos saxelmwifo organos Zalaufleba 
da saxelmwifo resursebi, Seiqmneba safrTxe, rom nebis formirebis 
procesi momdinareobdes xelisuflebidan da ara xalxidan. aseve, 
aRsaniSnavia, rom problemuria mxolod is Sexedulebebi, rasac xeli-
suflebis organos warmomadgeneli gamoTqvams Tavisi sajaro ufle-
bamosilebebidan gamomdinare. magram, Tu is mosazrebas gamoTqvams 
rogorc moqalaqe da, gansakuTrebiT, rogorc politikuri partiis 
warmomadgeneli, aseT SemTxvevebSi kanonmdebloba gansakuTrebul 
SezRudvebs ar awesebs. aseT dros, unda miviCnioT, rom mas safuZvlad 
unda hqondes ara specialuri uflebamosilebis mimniWebeli kanonm-
debloba, aramed is sargeblobs konstituciiT garantirebuli azris 
gamoxatvis TavisuflebiT. sirTule warmoiqmneba maSin, roca gaurk-
vevelia, pirma mosazreba gamoTqva rogorc saxelmwifo xelisuflebis 
warmomadgenelma Tu rogorc moqalaqem. Sefaseba gansakuTrebiT 
problemuria, roca mosazreba gamoTqmulia satelevizio interviuebSi 
an socialur qselSi. amitom, am rolebis mkacri da mkafio gamijvna 
xSirad ar aris SesaZlebeli. saeWvo SemTxvevaSi, unda vivaraudoT, 
rom mosazreba daculia azris gamoxatvis TavisuflebiT.268 

germaniaSi aRiarebulia saxelmwifo xelisuflebis organos war-
momadgenlis ufleba, gamoxatos Tavisi azri kanonmdeblobiT am 
organosTvis miniWebuli uflebamosilebis farglebSi. amavdroulad, 
kanonmdebloba saxelmwifo xelisuflebis organos warmomadgenels 
uwesebs farglebs, kerZod, mas boWavs germaniis konstituciis me-20 
muxlis me-3 punqtiTa da pirveli muxlis me-3 punqtiT. es niSnavs, 

267 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 181.
268 Deutscher Bundestag, Ausarbeitung, Politische Äußerungen von Hoheitsträgern, 2018 gv. 3-4. 

vebgverdi: https://www.bundestag.de/resource/blob/556768/776c7bb3e6cd1fd9ed85e539cca79b59/
wd-3-074-18-pdf-data.pdf 
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rom saxelmwifo organos warmomadgeneli, am organos kompetenciis 
farglebSi azris gamoxatvis dros, SeboWilia kanonierebis principiT 
da konstituciuri uflebebiTa da TavisuflebebiT.269 

neitralobis principidan gamomdinare, saxelmwifo xelisuflebis 
organoebis warmomadgenlebs evalebaT, mosazreba gamoTqvan saqmesTan 
kavSirSi da koreqtulad. defamaciuri mosazrebebi da SefasebiTi 
gansja, romelsac safuZvlad udevs saqmisTvis ararelevanturi Sexe-
dulebebi, aris dauSvebeli. rac ufro axlovdeba arCevnebis TariRi, 
miT ufro mZafrdeba am moTxovnis Sesrulebis aucilebloba. roca 
germaniis federaluri prezidenti arCevnebis TariRs daadgens, amis 
Semdeg aRar unda gavrceldes mosazrebebi da cnobebi federaluri 
mTavrobis mier gaweuli saqmianobis Tu miRwevebis Sesaxeb. sasamarT-
lo ki uflebamosilia, Seamowmos, dacul iqna Tu ara neitralobis 
principi.270 

3. dacul sferoSi Careva

azris gamoxatvis TavisuflebaSi Careva xdeba nebismieri iseTi 
gadawyvetilebiT Tu mowesrigebiT, romelic uflebis subieqts 
ukrZalavs an uzRudavs azris gamoxatvas an gavrcelebas. aq aseve 
igulisxmeba konkretuli gamonaTqvamebisTvis dawesebuli negatiuri 
samarTlebrivi Sedegebi. arakonstituciurad miiCneva iseTi mowesri-
geba, romelic zRudavs gamoxatvis formas. igive midgoma vrceldeba 
werilebis gadacemis dabrkolebis SemTxvevaSi, magaliTad, patimre-
bisTvis. dacul sferoSi Carevad miiCneva iseTi faqtobrivi qmedebebi, 
romlebic SezRudvis TvalsazrisiT regulaciis dawesebas uTanabr-
deba. aseTi SeiZleba iyos, magaliTad, [ukanono] faruli mosmena.271

269 Deutscher Bundestag, Ausarbeitung, Politische Äußerungen von Hoheitsträgern, 2018 gv. 5. 
vebgverdi: https://www.bundestag.de/resource/blob/556768/776c7bb3e6cd1fd9ed85e539cca79b59/
wd-3-074-18-pdf-data.pdf

270 Deutscher Bundestag, Ausarbeitung, Politische Äußerungen von Hoheitsträgern, 2018 gv. 5-6. 
vebgverdi: https://www.bundestag.de/resource/blob/556768/776c7bb3e6cd1fd9ed85e539cca79b59/
wd-3-074-18-pdf-data.pdf

271 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 181-
182.
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4. sasamarTlo praqtika 

germaniis federaluri sakonstitucio sasamarTlo praqtikidan 
gansakuTrebiT sainteresoa 1958 wels miRebuli e.w. „liuTis gadawy-
vetileba“ (Lüth Urteil).272 

liuTis saqme exeba azris gamoxatvis Tavisuflebas da is aris ger-
maniis federaluri sakonstitucio sasamarTlos erT-erTi umniSvne-
lovanesi gadawyvetileba. masSi miTiTebuli ganmartebebi safuZvlad 
daedo germaniis federaluri sakonstitucio sasamarTlos Semdgom 
gadawyvetilebebsa da praqtikas.273 

1950 wels hamburgis saxelmwifo presis ufrosma, erix liuTma 
sazogadoebas mouwoda, boikoti gamoecxadebinaT veit harlanis 
filmisTvis, warsulSi misi antisemituri saqmianobidan gamomdinare. 
harlani nacional-socialisturi reJimis dros iyo cnobili anti-
semituri filmis (“Jud Süß”) reJisori. liuTma harlans „nacisturi 
filmebis N1 reJisori“ uwoda. misi azriT, reJisori iyo germanuli 
kinos uRirsi warmomadgeneli da misTvis boikoti unda gamoecxade-
binaT. liuTis gancxadebebis sapasuxod, kompaniam “Herzog-Film-GmbH”, 
romelic germaniis teritoriaze harlanis filmebs aqiravebda da, 
aseve, kompaniam “Domnick-Film-Production”-ma mimarTes hamburgis sasa-
marTlos. hamburgis sasamarTlom gamosca droebiTi gankarguleba, 
romlis mixedviTac, erix liuTs aekrZala germanuli kinoTeatris 
mflobelTa da filmis gamqiravebelTaTvis moewodebina, TavianT 
programaSi ar gaeTvaliswinebinaT harlanis filmi. liuTs aseve ae-
krZala mosaxleobisTvis moewodebina, rom ar enaxaT es filmi. sasa-
marTlos gadawyvetilebis mixedviT, liuTis mowodeba boikotisken 
iyo zneobis normebTan winaaRmdegobaSi, amoraluri. misi mizani iyo, 
harlanis, rogorc reprezentaciuli filmebis Semoqmedis xelaxali 
warmoCenisTvis xelis SeSla. amasTanave, sasamarTlos ganmartebiT, 
vinaidan harlani, warsulSi antisemitur filmSi Tavisi wvlilis Se-
tanis gamo, sisxlissamarTlebrivi pasuxismgeblobisagan kanonierad 
ganTavisuflda da Tavis saqmianobaSi raime sxva damabrkolebeli 
garemoeba ar hqonda, liuTis gancxadebebi da mowodebebi ewinaaRm-

272 BVerfGE 7,198. 
273 Bröhmer, Jürgen/Hill, Clauspeter/Spitzkatz, Marc, 60 Years German Basic Law: The German 

Constitution and ist Court, Landmark Decisions of the Federal Constitutional Court of Germany in 
the Area of Fundamental Rights, gv. 350.
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degeboda germaneli xalxis demokratiul da zneobriv Sexedulebebs. 
liuTis winaaRmdeg gadawyvetilebis miRebis motivacia is faqti ki ar 
iyo, rom man harlanis xelaxla warmoCenis winaaRmdeg gansxvavebuli 
mosazreba gamoTqva, aramed faqti, rom liuTma sajarod mouwoda 
sazogadoebas, konkretuli qmedebiT xeli SeeSalaT harlanis fil-
mebis CvenebisTvis da, Sedegad, reJisoris xelaxali damkvidreba 
SeuZlebeli gaexada. amasTanave, sasamarTlos ganmartebiT, boikotis 
mowodeba mimarTuli iyo filmis kompaniebis winaaRmdeg, radgan maT 
emuqrebodaT mniSvnelovani qonebrivi ziani. Sesabamisad, sasamarT-
lom CaTvala, rom liuTis boikoti iyo dauSvebeli qmedeba germaniis 
samoqalaqo kodeqsis 826-e muxlidan gamomdinare.274 germaniis samo-
qalaqo kodeqsis 826-e muxlis Tanaxmad, vinc damkvidrebuli zneobis 
normebis winaaRmdeg sxvas ganzrax miayenebs zians, is valdebulia 
aanazRauros damdgari ziani.275 

liuTma waradgina sarCeli germaniis federalur sakonstitucio 
sasamarTloSi, germaniis konstituciis me-5 muxlis pirveli punqtiT 
dadgenili azris gamoxatvis Tavisuflebis darRvevis mtkicebiT. 
liuTi aRniSnavda, rom mis mier harlanis qmedebebisa da kompaniebis 
winaaRmdeg gamoTqmuli mosazrebebi iyo politikuri da moraluri 
kritika. aRniSnulis uflebamosileba ki mas hqonda azris gamoxatvis 
Tavisuflebidan gamomdinare. liuTis mtkicebiT, germaniis konsti-
tuciis me-5 muxli azris mxolod iseT Tavisuflebas ki ar ganamt-
kicebs, romlis mizanic ar aris mosazrebis gamoTqmiT adresatebze 
gavlenis moxdena, aramed daculia agreTve sityvis Tavisufleba, 
romelic zegavlenas axdens adresatebze. liuTis mier gamoTqmuli 
mosazrebebi iyo SefasebiTi Sexedulebebi. misi mtkicebiT, sasamarTlom 
arasworad gansaja misi mosazrebebis dasaSvebobis sakiTxi, radgan 
azris gamoxatvis Tavisuflebas socialuri xasiaTi aqvs da ganamtki-
cebs subieqtur sajaro-samarTlebriv uflebas, sulieri, gonebrivi 
saqmianobiT wvlili Seitano sazogadoebrivi azris formirebisa da 
„xalxis saxelmwifod Camoyalibebis“ procesSi. am uflebis farglebi 
ki dadgenilia „zogadi kanonebiT“, rogorc es germaniis konstituciis 
me-5 muxlis me-2 punqtiT aris gaTvaliswinebuli. liuTis mosazrebiT, 
„zogadi kanonebi“ anu konstituciuri uflebis farglebi ar SeiZle-

274 BVerfGE 7,198 vebgverdi: https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/
DE/1958/01/rs19580115_1bvr040051.html

275 Bürgerliches Gesetzbuch, vebgverdi: https://www.gesetze-im-internet.de/bgb/__826.html 



128

gamoxatvis Tavisufleba
amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

ba iyos samoqalaqo kodeqsis normebi, aramed SezRudvis farglebi 
unda dadgindes sajaro samarTlebrivi kanonebiT. is rac samoqalaqo 
samarTlebriv urTierTobebSi samoqalaqo kodeqsiT ar aris daSve-
buli, sruliad SesaZlebelia daSvebuli iyos sajaro samarTlebriv 
urTierTobebSi, konstituciuri samarTlis safuZvelze.276

germaniis federalurma sakonstitucio sasamarTlom daakmayo-
fila liuTis konstituciuri sarCeli da ganmarta, rom motivacia, 
ris gamoc liuTma gamoTqva Tavisi Sexedulebebi, ar aris zneobrivi 
normebis sawinaaRmdego. mosarCele ar xelmZRvanelobda sakuTari 
ekonomikuri interesebiT. is ar iyo arc harlanis da arc kinokompa-
niebis konkurenti. amasTan, liuTis mizani iyo, xeli SeeSala harla-
nis, rogorc germanuli filmebis warmomadgenlis damkvidrebisTvis. 
germaniis federaluri sakonstitucio sasamarTlos ganmartebiT, 
sasamarTloebs ar hqondaT ufleba, Sinaarsobrivad SeefasebinaT 
liuTis miznis dasaSveboba. maT unda gadaewyvitaT, samarTlebrivi 
TvalsazrisiT, dasaSvebi iyo Tu ara mosazrebis aseTi formiT ga-
moTqma. mosarCelis mosazrebebi unda iqnes ganxiluli misi zogadi 
politikuri da kulturul-politikuri miswrafebebis farglebSi. 
germaniis federalurma sakonstitucio sasamarTlom ganmarta, rom 
azris gamoxatva, romelic Seicavs boikotisken mowodebas, ar arRvevs 
zneobriv normebs germaniis samoqalaqo kodeqsis 826-e muxlis gage-
biT. amasTanave, konstituciuri uflebebi, pirvel rigSi, moqalaqis 
TavdacviTi uflebebia saxelmwifos winaaRmdeg. magram, konstitu-
ciiT garantirebuli uflebebi obieqtur RirebulebaTa sistemasac 
moicavs, rac samarTlis yvela dargze vrceldeba. samoqalaqo sasa-
marTlom Tavisi gadawyvetilebiT SesaZloa daarRvios konstituciu-
ri uflebebi, roca is Secdomas dauSvebs da arasworad ganmartavs 
konstituciuri uflebebis zemoqmedebas samoqalaqo samarTalze. 
germaniis federaluri sakonstitucio sasamarTlo samoqalaqo sasa-
marTlos gadawyvetilebebs swored aseT konteqstSi afasebs — xom 
ar dairRva konstituciuri uflebebi? federaluri sasamarTlo ar 
adgens samoqalaqo sasamarTlos gadawyvetilebebSi samarTlebrivi 
Secdomebis arsebobas. aRsaniSnavia, rom samoqalaqo samarTlebri-
vi regulaciebi SesaZloa iyos konstituciuri uflebis farglebi 

276 BVerfGE 7,198, vebgverdi: https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/
DE/1958/01/rs19580115_1bvr040051.html
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germaniis konstituciis me-5 muxlis me-2 punqtidan gamomdinare da 
SesaZlebelia SezRudos azris gamoxatvis Tavisufleba. Tumca, es 
zogadi kanonebi unda ganimartos Tavisufal, demokratiul saxel-
mwifoSi azris gamoxatvis konstituciuri uflebis gansakuTrebuli 
mniSvnelobidan gamomdinare. gasaTvaliswinebelia, rom germaniis 
konstitucia mxolod ubralod azris gamoxatvas ki ar icavs, aramed 
agreTve azris gamoxatviT adresatebze zegavlenas.277 

germaniis federalurma sakonstitucio sasamarTlom 1985 wels 
miiRo kidev erTi mniSvnelovani gadawyvetileba.278 germaniaSi, brok-
dorfis atomuri energosadguris mSeneblobaze ganacxadi wardgenil 
iqna 1974 wels, mSenebloba ki daiwyo 1976 wels.279 atomuri energosa-
dguris mSeneblobis winaaRmdeg daigegma masStaburi demonstracia. 
policias hqonda molodini, rom daaxloebiT 50,000 demonstrants 
Soris zogierT monawiles eqneboda Zalis gamoyenebis ganzraxva, aseve, 
demonstrantebs SesaZloa daezianebinaT aqciis mimdebare terito-
riaze ganTavsebuli qoneba. amitom, demonstraciamde 5 dRiT adre, 
saxelmwifo organom miiRo demonstraciis akrZalvis gadawyvetileba. 
aikrZala demonstraciis Catareba am teritoriis 210 kv.m.-is radius-
Si. es gadawyvetileba miqceul iqna dauyovnebliv aRsasruleblad.280 

brokdorfSi atomuri energosadguris dagegmva da mSenebloba 
araerTxel gaxda administraciuli sasamarTlos msjelobis sagani. 
1976 wlis Semdeg mSenebloba mimdinareobda demonstraciebis fonze. 
amasTan, aRsaniSnavia, rom zogierTi demonstracia ar iyo mSvidobiani. 
mSeneblobis 4 wliani SeCerebis Semdeg, cnobili gaxda, rom samSeneblo 
samuSaoebi unda ganaxlebuliyo. amitom, 1981 wels gadawyda masobrivi 
demonstraciis Catareba. demonstraciis TariRad organizatorebma 
gansazRvres 1981 wlis 28 Tebervali. germaniis mTels teritoriaze 
gamoifina plakatebi mowodebiT, rom adamianebi SeerTebodnen pro-
tests. presa Tavidanve dainteresda demonstraciiT da varaudobda 
Zaladobrivi scenaris ganviTarebasac. demonstrantebis gegmiT, isini 
unda Sekrebiliyvnen atomuri energosadguris samSeneblo adgilidan 

277 BVerfGE 7,198, vebgverdi: https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/
DE/1958/01/rs19580115_1bvr040051.html 

278 BVerfGE 69, 315.
279 https://www.nuklearesicherheit.de/kerntechnische-anlagen/deutschlandkarte/-kkw-in-deutschland/

brokdorf/ 
280 BVerfGE 69, 315.
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9 kilometris moSorebiT, qalaq vilsterSi da vilsteris moednidan 
unda daZruliyo demonstracia brokdorfis mimarTulebiT. demons-
traciis organizatorebs demonstraciis Sesaxeb administraciuli 
organosTvis informacia unda miewodebinaT 1981 wlis 23 Tebervlis-
Tvis. Tumca, 23 Tebervals administraciulma organom gamosca admi-
nistraciuli gankarguleba (Allgemeinverfügung), romlis safuZvelzec 
ukve dagegmili demonstracia da aseve sxva nebismieri demonstracia 
atomuri eleqtrosadguris winaaRmdeg aikrZala 27 Tebervlidan pir-
vel martamde periodSi samSeneblo adgilis mimdebare teritoriaze 
da am teritoriis daaxloebiT 210 kv.m.-is radiusSi. Sesabamisad, ai-
krZala vilsteris marSic. administraciuli aqti administraciulma 
organom aseTi argumentebiT daasabuTa: „sakanonmdeblo regulaciis 
sawinaaRmdegod, demonstraciis Sesaxeb Setyobineba ar aris Semosuli 
droulad. Tumca, demonstraciis Sesaxeb Setyobineba droulad rom 
warmoedginaT, mainc ar unda dakmayofilebuliyo, radgan mosalod-
nelia, rom demonstraciaSi monawileobas miiRebs 50,000 adamiani. maT 
Soris, savaraudod, iqneba mravali piri, romlebic Zaladobrivad dai-
kaveben atomuri energosadguris teritorias, daazianeben samSeneblo 
adgils da Zaladobriv qmedebas Caidenen sxva pirebis mimarT. garda 
amisa, didad savaraudoa, rom sisxlis samarTlebrivi mZime danaSau-
lebi da administraciuli samarTaldarRvevebic moyveba Sedegad am 
aqcias“. administraciuli organos es varaudi eyrdnoboda presaSi, 
aseve zogierTi dajgufebis mier gavrcelebul informacias. garda 
amisa, 1980 wlis 21 dekembers da 1981 wlis 2 Tebervals hamburgSi 
Catarebulma aqciebma aCvena, rom potenciuri moZaladebi mSvidobian 
demonstrantebs iyenebdnen „dacvis farad“. amitom, administraciulma 
organom ivarauda, rom brokdorfSic aseTi Zaladobrivi formiT 
warimarTeboda aqcia. administraciuli organos es gadawyvetileba 
mieqca dauyovnebliv aRsasruleblad. dauyovneblivi aRsrulebis 
gadawyvetileba, Tavis mxriv, dasabuTda Semdegi argumentebiT: sa-
yovelTao keTildReoba; janmrTelobis dazianeba; qonebis dazianeba; 
kanonmdeblobis darRveva.281 

administraciul sasamarTloSi warumatebeli davis Semdeg, mosar-
Celeebma mimarTes sakonstitucio sasamarTlos. sakonstitucio sasa-
marTlos unda gadaemowmebina, demonstraciis akrZalvis dauyovneblivi 

281 BVerfGE 69, 315.
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aRsruleba da misi dasabuTeba, administraciuli sasamarTlos mier, 
Seesabameboda Tu ara konstitucias.282 gadamowmebis Sedegad, germaniis 
federaluri sakonstitucio sasamarTlom gaauqma administraciuli 
sasamarTloebis gadawyvetilebebi. sakonstitucio sasamarTlos gan-
martebiT administraciuli sasamarTlos gadawyvetilebebi arRvevda 
mosarCelis konstituciur uflebas, kerZod, konstituciis me-8 mu-
xls (Sekrebis Tavisufleba) kanonis uzenaesobis principTan kavSirSi. 
miuxedavad imisa, rom Semowmebis masStabi sakonstitucio sasamarT-
losTvis iyo Sekrebis Tavisufleba, ganmarta, rom azris gamoxatvis 
Tavisufleba demokratiuli Tanacxovrebis fundamenturi, ganuyofeli 
nawilia. demokratiul sazogadoebaSi nebis formirebis procesi unda 
momdinareobdes xalxidan da miemarTebodes saxelmwifo organoebs 
da ara piriqiT. moqalaqis ufleba monawileoba miiRos politikuri 
nebis Camoyalibebis procesSi, vlindeba ara mxolod arCevnebSi xmis 
micemis dros, aramed mis uflebaze, gavlena moaxdinos politikuri 
Sexedulebebis Camoyalibebis procesze, rac demokratiul saxelmwi-
foSi unda mimdinareobdes Tavisuflad, Riad, arareglamentirebulad 
da arsebiTad saxelmwifos Carevis gareSe. azris gamoxatvis Tavi-
sufleba aris adamianis umTavresi ufleba, romelzec daSenebulia 
Tavisufali da demokratiuli saxelmwifo mowyoba.283

III. informaciis Tavisufleba

1. informaciis Tavisuflebis mniSvneloba 

informaciis Tavisufleba germaniis adreul konstituciebSi ar 
iyo aRniSnuli. arsebuli konstituciiT informaciis Tavisufle-
bis dacva ganapiroba 1933-45 wlebis gamocdilebam, roca nacio-
nalur-socialisturi reJimi akontrolebda informacias da reJimis 
mimarT arakonformistuli informaciis mopovebas mkacrad sjida.284 
nacional-socialisturi reJimis periodSi ikrZaleboda informaciis 
Tavisuflad miReba, ucxouri gadacemebis mosmena. informaciis Ta-
visufleba azris gamoxatvis TavisuflebasTan erTad aris mocemuli 

282 BVerfGE 69, 315.
283 BVerfGE 69, 315.
284 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 117.
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da emsaxureba pirovnul ganviTarebasa da demokratiis danergvas.285 
informaciis TavisuflebiT garantirebulia azris gamoxatvis Tavi-
suflebiT daculi samarTlebrivi sikeTisagan gansxvavebuli samarT-
lebrivi sikeTe da, amrigad, aris damoukidebeli konstituciuri 
ufleba.286 

2. daculi sfero

germaniis konstituciis mixedviT, yvelas aqvs ufleba isargeblos 
sayovelTaod xelmisawvdomi wyaroebiT yovelgvari dabrkolebis 
gareSe. Tumca, konstituciaSi ar aris mocemuli definicia, Tu 
ra iTvleba sayovelTaod xelmisawvdom wyarod.287 gavrcelebuli 
mosazrebiT, wyarod miiCneva yvela saxis informaciis matarebeli, 
miuxedavad imisa, es informacia Seicavs azrs da faqtebs, Tu exeba 
sajaro an kerZo sakiTxebs. mniSvneloba ar eniWeba, Tu ra saxis wya-
ro iqneba gamoyenebuli. SesaZlebelia, adamianic iyos informaciis 
matarebeli wyaro, Tu mas survili aqvs konkretul sakiTxebTan 
dakavSirebiT gamoTqvas Sexeduleba. sayovelTaod xelmisawvdomad 
iTvleba informaciis wyaro, romlis Sedegadac informacia xelmi-
sawvdomia pirTa ganusazRvreli wrisaTvis. Sesabamisad, interneti 
informaciis Tavisuflebis dacvis sferoSi eqceva, Tu informaciis 
Sinaarsi sayovelTaod aris xelmisawvdomi. amasTanave, informacia, 
romelic daculia saxelmwifo organoebSi, rogorc wesi, sayovelTaod 
xelmisawvdomia.288 germaniis federaluri sakonstitucio sasamarT-
los ganmartebiT, sayovelTaod xelmisawvdomad iTvleba informacia, 
romelic teqnikurad gankuTvnilia da gansazRvrulia imisTvis, rom 
sazogadoebas miewodos informacia. „sayovelTaod xelmisawvdomobis“ 
statuss informacia ar kargavs maSinac, roca misi gavrcelebis winaaR-
mdeg garkveuli RonisZiebebi tardeba. sayovelTaod xelmisawvdomi 
wyaroa presis publikaciebi, wignebi, radiomauwyeblobis gadacemebi, 
filmebi, sajaro gamosvlebi, plakatebi, broSurebi, interneti.289 

285 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 182-183.
286 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 118.
287 Robbers, Gerhard, Informationelle Selbstbestimmung und Allgemeine Informationsfreiheit in 

Deutschland, gv. 99.
288 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 183-184.
289 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 118.
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informaciis TavisuflebiT daculia informaciis miReba, agre-
Tve informaciis aqtiuri Seqmna miuxedavad imisa, Tu ra meTodebi 
gamoiyeneba amisTvis. magaliTad, daculia sajaro sivrceSi adamia-
nebisTvis fotoebis gadaReba. Tumca, informaciis malulad, faru-
lad mopoveba ar aris daculi, radgan wyaro ar iyo xelmisawvdomi 
sayovelTaod. daculia agreTve e.w. negatiuri informaciis Tavisu-
fleba, rac gulisxmobs informaciis miRebaze uaris Tqmas. xolo, 
rac Seexeba informaciis gavrcelebas, es daculia azris gamoxatvis 
TavisuflebiT.290 2005 wels germaniaSi miRebul iqna kanoni infor-
maciis xelmisawvdomobis mowesrigebis Sesaxeb (informaciis Tavisu-
flebis Sesaxeb), romelic amoqmedda 2006 wlidan. Tumca, es kanoni 
ar Seicavs konstituciiT garantirebuli informaciis Tavisuflebis 
damakonkretebel normebs.291 

uflebis subieqti aris yvela piri, romelsac aqvs informaciis 
miRebis survili. amasTanave, uflebis subieqti aris agreTve iuri-
diuli piric.292 amasTanave, kanoni informaciis xelmisawvdomobis 
mowesrigebis Sesaxeb (informaciis Tavisuflebis Sesaxeb) adgens yvela 
piris uflebas, mimarTos administraciul organos da moiTxovos 
Sesabamisi informacia.293 

3. dacul sferoSi Careva

informaciis TavisuflebaSi Careva xdeba nebismieri iseTi Ro-
nisZiebiT, romelic krZalavs informaciis miRebas an awesebs raime 
saxis nebarTvis miRebis aucileblobas. informaciis miRebaSi faq-
tobrivi dabrkolebebis Seqmnac uflebaSi Carevad aris miCneuli. 
radiomauwyeblobis CamxSobi signalis gaSvebac uflebaSi Carevad 
iTvleba.294 informaciis Tavisufleba aris e.w. status negativus ufleba. 
es niSnavs, rom pirs ar SeuZlia saxelmwifos mosTxovos konkretuli 
informaciis Seqmna.295 

290 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 184.
291 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 118-119.
292 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 184.
293 https://www.bmi.bund.de/DE/themen/moderne-verwaltung/open-government/informationsfreiheitsgesetz/

informationsfreiheitsgesetz-node.html, Informationsfreiheitsgesetz (IFG), muxli 1.
294 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 184-185.
295 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 118.
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4. sasamarTlo praqtika

germaniis federalurma sakonstitucio sasamarTlom mniSvnelova-
ni ganmarteba gaakeTa informaciis Tavisuflebis Sesaxeb 2013 wels 
miRebul gadawyvetilebaSi.296 germaniis federalur sakonstitucio 
sasamarTloSi sarCeli waradgines Turqmenuli warmoSobis TurqeTis 
moqalaqeebma. isini Tavs miiCnevdnen TurqeTSi mcxovrebi Turqmenuli 
umciresobis warmomadgenlebad. mosarCeleebma, qiravnobis xelSekru-
lebiT gaTvaliswinebuli valdebulebis darRveviT, gamqiraveblis 
Tanxmobis gareSe, daamontaJes paraboluri antena. antenis meSveobiT, 
SesaZlebeli iyo mTeli dRis ganmavlobaSi Turqul da Turqmenul 
enaze aqtualuri informaciis miReba regionisa da iq mcxovrebi 
adamianebis Sesaxeb. saxelSekrulebo valdebulebis darRvevis gamo, 
gamqiravebelma mimarTa sasamarTlos. sasamarTlom damqiraveblebs 
solidarulad daakisra pasuxismgebloba da aukrZala satelituri 
antenis ganTavseba. sasamarTlos ganmartebiT, damqiravebels aqvs Tu 
ara ufleba, ganaTavsos daqiravebul farTze satelituri antena, 
damokidebulia gamqiraveblis sakuTrebis uflebis, damqiraveblis 
informaciis miRebis uflebis da mxareTa sxva kanonieri interesebis 
urTierTSejerebasa da Sefasebaze. sasamarTlos ganmartebiT, gamqira-
veblis qonebas miadga optikuri ziani. TvalsaCino iyo misi sakuTrebis 
dazianeba. sasamarTlom aseve imsjela damqiraveblis interesebze da 
aRniSna, rom mas aqvs sayovelTaod xelmisawvdomi wyaroebidan infor-
maciis daubrkoleblad miRebis ufleba. damqiraveblis es ufleba 
sakmarisad aris Sesrulebuli im garemoebidan gamomdinare, rom 
gamqiravebelma damqiravebels Seuqmna piroba, mieRo informacia da 
programebi mSobliur enaze da sakuTari samSoblodan. maT programebis 
mosmena SeeZloT am programebisTvis gaTvaliswinebuli garkveuli 
safasuris gadaxdis SemTxvevaSi. ucxoeli damqiraveblis SemTxvevaSi, 
ivaraudeba, rom is parabolur antenas ki ar daayenebs, aramed ukve 
arsebuli centraluri satelituri Set-Top-Box-iT isargeleblebs, 
Tu am gziT SesaZlebelia, rom man miiRos informacia mSobliur 
enaze. Sesabamisad, sasamarTlom upiratesoba mianiWa gamqiraveblis 
interess da damqiravebels aukrZala paraboluri antenis dayeneba. 
warumatebeli davis Semdeg, damqiravebelma mimarTa germaniis fede-

296 BverfG (31.03.2013 - 1 BvR 1314/11 -, Rn. 1-26) vebgverdi: www.bundesverfassungsgericht.de 



135

gamoxatvis Tavisufleba  
germaniis federaciul respublikaSi

raciul sakonstitucio sasamarTlos, romelmac warmoebaSi miiRo 
saqme germaniis konstituciis me-5 muxlis pirveli punqtiT gaTva-
liswinebuli informaciis Tavisuflebidan gamomdinare.297 

germaniis federalurma sakonstitucio sasamarTlom daakmayo-
fila damqiraveblis mier wardgenili sarCeli da ganmarta, rom mas 
SeezRuda informaciis Tavisufleba. kerZod, sakonstitucio sasa-
marTlos ganmartebiT: 

- germaniis konstituciis me-5 muxlis pirveli punqtis Tanaxmad, 
yvelas aqvs ufleba sayovelTaod xelmisawvdomi wyaroebidan miiRos 
informacia. sayovelTaod xelmisawvdom wyaroebs ki, pirvel rigSi, 
miekuTvneba radio da telemauwyeblobis programebi. da, radganac 
germaniis konstitucia erTmaneTisgan ar ganasxvavebs Sida da ucxouri 
informaciis wyaroebs, sayovelTaod xelmisawvdom wyaroebs ucxouri 
mauwyeblobis programebic unda mivakuTvnoT, romelTa miReba ger-
maniis federaciul respublikaSi aris SesaZlebeli. amasTanave, Tu 
romelime programis miReba damokidebulia specialuri teqnikuri 
mowyobilobis gamoyenebaze, maSin informaciis TavisuflebiT aseve 
daculia am teqnikuri mowyobilobis gamoyenebac. amdenad, paraboluri 
antenis instalacia, romliTac SesaZlebelia sasurveli programis 
miReba, daculia germaniis konstituciis me-5 muxlis pirveli punq-
tiT. garda amisa, informaciis TavisuflebiT daculia paraboluri 
antenis dayeneba im mizniT, rom damqiravebelma mSobliur enaze miiRos 
kulturuli, politikuri da istoriuli informacia; 

- informaciis Tavisufleba SeiZleba SeizRudos zogadi kanonebiT. 
samoqalaqo kodeqsiT qiravnobasTan da sakuTrebasTan dakavSirebu-
li regulirebebi akmayofilebs am moTxovnas da miCneulia zogad 
kanonmdeblobad. Tumca, konstitucia moiTxovs, rom samoqalaqo 
kodeqsis normebis ganmartebis dros, gaTvaliswinebul iqnas adamianis 
uflebebi da Tavisuflebebi. amitom, sasamarTlos gadawyvetilebis 
miRebis dros, konstituciis Sesabamisad unda ganemarta germaniis 
samoqalaqo kodeqsis 541-e, 1004-e da 242-e muxlebi, romelTa sa-
fuZvelzec damqiravebels aekrZala paraboluri antenis dayeneba. 
erTi mxriv, gasaTvaliswinebelia informaciis Tavisuflebis Sesaxeb 
konstituciuri ufleba, xolo, meore mxriv, sakuTrebis konstitu-
ciuri ufleba. amisTvis ki sasamarTlos saTanadod unda Seefasebina 

297 BverfG (31.03.2013 - 1 BvR 1314/11 -, Rn. 1-26), vebgverdi: www.bundesverfassungsgericht.de 
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faqtobrivi garemoebebi, kerZod, gamqiraveblis sakuTrebis intere-
si, romelSic aseve igulisxmeba, sacxovrebeli saxlis SenarCuneba 
optikurad dauzianeblad da damqiraveblis ufleba, sayovelTaod 
xelmisawvdomi wyaroebidan mieRo informacia. radganac orive ufleba 
daculia konstituciiT, gadawyvetileba damokidebulia interesTa 
urTierTSejerebis procesze, kerZod, romeli interesia am konkre-
tul SemTxvevaSi upiratesi. Tu samoqalaqo sasamarTlo upiratesobas 
mianiWebs gamqiraveblis uflebas da ar daavaldebulebs mas, iTminos 
paraboluri antenis instalacia, maSin, roca is damqiravebels uzrun-
velyofs sakabelo kavSiriT, es zogad moTxovnebTan SesabamisobaSia. 
magram, aseTi midgoma, romelic gamosadegia saSualo sirTulis Sem-
Txvevebis dros, sakmarisad ar iTvaliswinebs germaniaSi didi xniT 
mcxovrebi, ucxo qveynis moqalaqis informaciis miRebis interess. 
maT aqvT interesi, mousminon programebs sakuTari samSoblodan, 
miiRon informacia iq arsebuli mdgomareobis Sesaxeb da SeinarCunon 
samSoblosTan kulturuli da enobrivi kavSiri. amitom, Tu gamqirave-
blis mier SeTavazebuli kabeluri kavSiri ver uzrunvelyofs yvela 
programis miRebas, romelic surs damqiravebels, sasamarTlom unda 
gaiTvaliswinos es faqtoric interesTa urTierTSejerebis dros. 
zemoaRniSnulidan gamomdinare, germaniis sasamarTlom CaTvala, rom 
samoqalaqo sasamarTlos mier miRebuli gadawyvetilebiT dairRva 
damqiraveblis informaciis Tavisuflebis konstituciuri ufleba.298 

IV. presis Tavisufleba 

1. presis Tavisuflebis mniSvneloba 

presis Tavisufleba aris Tavisufali demokratiuli saxelmwifos 
safuZveli. Tavisufali, sajaro xelisuflebisagan damoukidebeli da 
aramarTuli, cenzurisagan Tavisufali presa Tavisufali saxelmwi-
fos da Tanamedrove demokratiis ganuyofeli Semadgeneli nawilia. 
presis Tavisuflebis amocanaa, xelmisawvdomi gaxados moculobiTi 
informacia, gadmosces mravalferovani da gansxvavebuli mosazrebe-
bi da Tavadac Seuwyos xeli mosazrebebis Camoyalibebis process.299 

298 BverfG (31.03.2013 - 1 BvR 1314/11 -, Rn. 1-26), vebgverdi: www.bundesverfassungsgericht.de
299 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 186.
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germaniis konstituciis me-5 muxlis pirveli punqtiT garantirebu-
li presis Tavisufleba ukve farTod ganimarteba da literaturaSi 
„mediis Tavisufleba“ ewodeba.300 

germaniis konstituciis me-5 muxlis pirveli punqtis me-2 winada-
debiT gaTvaliswinebuli presis Tavisufleba ar aris amave muxlis 
pirveli punqtis pirveli winadadebiT gaTvaliswinebuli azris ga-
moxatvis Tavisuflebis nawili. amitom, magaliTad, roca saqme exeba 
konkretuli mosazrebis dasaSvebobas, es eqceva ara presis Tavisu-
flebis, aramed azris gamoxatvis Tavisuflebis farglebSi. xolo, 
Tu presis TanamSromels eSleba xeli Tavisi funqciis SesrulebaSi, 
relevanturi xdeba presis Tavisufleba. presis mkiTxveli, Tavis 
mxriv, sargeblobs informaciis da ara presis TavisuflebiT.301 

2. daculi sfero

termini „presa“ gulisxmobs rogorc periodul gamocemebs, ise 
wignebs, posterebs, pamfletebs.302 presis definicia Riaa ganmartebisa 
da ganviTarebisTvis. presad miiCneva yvela saxis beWduri masala, 
romelic gankuTvnilia ganusazRvrel pirTa Soris gasavrceleblad. 
amasTanave, mniSvneloba ar eniWeba, igi periodulad gamoicema Tu ara. 
presad miiCneva konkretuli jgufisTvis gankuTvnili publikaciebi, 
rogoricaa organizaciebis mier gamocemuli samuSao gazeTebi, sas-
kolo gazeTebi Tu saskolo wignebi. zogadad, presad miiCneva ara 
mxolod Jurnal-gazeTebi, aramed agreTve kompaqt-diskebi, firfitebi 
da a.S. presis TavisuflebiT daculia rogorc informaciis miwo-
deba, ise sakuTari mosazrebebis gavrceleba. presis TavisuflebiT 
daculia iseTi produqtebic, rogoricaa skandaluri da sensaciuri 
beWduri gamocemebi. amasTanave, presaSi ganTavsebuli gancxadebebi 
da reklamebi daculia presis TavisuflebiT.303 presis TavisuflebiT 
daculia yvela saxis informaciis iseTi matarebeli, romelic ar 
eqceva mauwyeblobis samarTlebriv terminSi.304 

300 Bull, Hans Peter, Die Rechte des Individuums, Freiheit und Rechtsschutz im Internet, gv. 32.
301 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 186.
302 Karpen, Ulrich, Freedom of Expression as a Basic Right: A German View, gv. 400.
303 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 187.
304 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 120.
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presis TavisuflebiT daculia Jurnal-gazeTebisa Tu sxva saxis 
presis dafuZneba, rac aseve gulisxmobs Sesabamisi organizaciis 
Seqmnasac. daculia rogorc mowyobis forma, ise misi Sinaarsi. da-
culia presasTan dakavSirebuli yvela saxis saqmianoba informaciis 
Seqmnidan misi gavrcelebis CaTvliT. daculia e.w. negatiuri presis 
Tavisuflebac, rac gulisxmobs informaciis miRebaze uaris Tqmas.305 

uflebis subieqtia yvela piri da organizacia. organizaciebze 
presis Tavisuflebis gavrcelebis samarTlebrivi safuZvelia germa-
niis konstituciis me-19 muxlis me-3 punqti, radgan konstituciuri 
ufleba Tavisi Sinaarsidan gamomdinare, SeiZleba gavrceldes iuri-
diul pirebzec.306 uflebis subieqtad miCneulni arian ucxoelebic. 
presis Tavisuflebis subieqtebia gamomcemlobebi, redaqtorebi, 
saagentoebi. presis Tavisuflebis subieqtebi SesaZloa aseve iyvnen 
arasrulowovani pirebi, magaliTad, saskolo gamocemebis SemTxvevaSi. 
Tumca, aRsaniSnavia, rom Tu saxelmwifo skola Tavisi uflebamosi-
lebebis farglebSi gamoscems „Jurnals“, es ver iqneba daculi presis 
TavisuflebiT.307 

3. dacul sferoSi Careva

presis Tavisufleba e.w. status negativus uflebaa da gulisxmobs 
saxelmwifo Carevisagan dacvis uflebas.308 presis TavisuflebaSi Ca-
reva xdeba maSin, roca uflebis subieqtis mimarT gamoiyeneba iseTi 
saxis RonisZieba, romelic krZalavs an abrkolebs presis Tavisu-
flebiT dacul saqmianobas. aq gansakuTrebiT moiazreba negatiuri 
an pozitiuri sanqciebi, romlebic ukavSirdeba produqtis Sinaarss 
da formas. Carevad miiCneva iseTi qmedebebi, rogoricaa redaqto-
risTvis profesiuli saqmianobis akrZalva, gazeTebisa da saredaqcio 
dokumentebis dayadaReba, redaqciis oTaxebis Cxreka an saredaqcio 
saidumloebis sxvagvari xelyofa, agreTve, saxelmwifo nebarTvis 
gacemis proceduris SemoReba. saxelmwifos mier diferencirebuli 
midgomac SesaZloa miCneul iqnes uflebaSi Carevad. magaliTad, Tu 

305 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 188.
306 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 119.
307 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 188-189.
308 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 122.
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saxelmwifo subsidias gamouyofs romelime gazeTs da xels Seuwyobs 
konkretuli Sexedulebebis gavrcelebas, es SesaZloa iyos uflebaSi 
Careva, ganpirobebuli araTanabari mopyrobiT. germaniis federaluri 
sakonstitucio sasamarTlos ganmartebiT, saxelmwifos finansu-
ri mxardaWera ar unda gamoixatos konkretuli mosazrebebisa Tu 
tendenciebis waxalisebaSi an xelSeSlaSi. Tu aseTi riski arsebobs, 
maSin saWiroa Sesabamisi sakanonmdeblo aqtis miReba. amasTanave, aR-
saniSnavia, rom saxelmwifo valdebulia preskonferenciebis dros 
gaiTvaliswinos presis Tavisuflebis obieqturi Sinaarsi: Jurnalis-
tebis mimarT gansxvavebuli midgoma ar aris dasaSvebi arc presis 
Tavisuflebis da arc Tanasworobis uflebidan gamomdinare. es da-
saSvebia mxolod sagamonakliso SemTxvevebSi, roca amis aucilebeli 
safuZvlebi arsebobs.309 

aRsaniSnavia, rom presis TavisuflebiT daculia presis kerZo 
avtonomia, rac gulisxmobs ekonomikuri da publicisturi gadawyve-
tilebebis miRebis avtonomias. presis avtonomia daculia, maT Soris, 
SromiT-samarTlebrivi SezRudvebisagan. gadawyvetilebebis miRebis 
avtonomia ar iTvaliswinebs e.w. „presis Sida Tavisuflebas“.310 „presis 
Sida Tavisufleba“ aris ara konstituciur-samarTlebrivi problema, 
aramed kerZo avtonomias mikuTvnebuli sakiTxi. Tumca, iseTi saka-
nonmdeblo mowesrigeba, romelic iTvaliswinebs redaqciebis Sida 
struqturis mowesrigebas, niSnavs presis TavisuflebaSi Carevas da 
unda Semowmdes konstituciis me-5 muxlis me-2 punqtiT dadgenili 
farglebis mixedviT.311 

amasTanave, kerZosamarTlebrivi normebis ganmartebisa da gamoyene-
bis dros, aucilebelia presis Tavisuflebis Sinaarsis gaTvaliswineba. 
magaliTad, presis warmomadgenlebs aqvT ufleba moiTxovon daswreba, 
maT Soris, kerZo pirebis sajaro RonisZiebebze.312

309 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 189.
310 Andguladze, Mamuka, Kollision zwischen Medienfreiheiten und Allgemeinem Persönlichkeitsrecht 

(Funktion und Rolle des Informationsinteresses der Öffentlichkeit), gv. 32.
311 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 122.
312 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 190.
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4. sasamarTlo praqtika 

1966 wels germaniis federalurma sakonstitucio sasamarTlom 
miiRo mniSvnelovani gadawyvetileba, romelSic mocemulia sasa-
marTlos msjeloba presis Tavisuflebis Sesaxeb.313 sakonstitucio 
sarCelis warmdgen pirs germaniaSi dafuZnebuli hqonda komandituri 
sazogadoeba — gamomcemloba, romlis saqmianobis ZiriTadi mizani 
iyo gazeTis “Der Spiegel” gamocema. gazeTi gamoicemoda hamburgSi 
yovelkvireulad. 1962 wels erT-erT nomerSi gamoCnda statia, ro-
melSic ganxiluli iyo germaniis federaciuli respublikis samxedro 
mdgomareoba, agreTve NATO-s samxedro da strategiuli problemebi da 
samomavlo gegmebi. statiaSi gakritikebuli iyo bundesveris atomuri 
iaraRiT aRWurvis sakiTxi. amasTanave, statiaSi miTiTebuli iyo ara 
mxolod calkeuli detalebi NATO-s wvrTnebis “FALLEX 62” Sesaxeb, 
aramed mocemuli iyo informacia mimdinare SeiaraRebis mdgomareo-
baze. am statiaSi axali iaraRis fotoebic gamoqveynda. aRsaniSnavia, 
rom statiis avtori ar iyo miTiTebuli.314

imave an meore dResve, germaniis federaluri respublikis ge-
neralurma prokurorma gamomcemlisa da zogierTi redaqtoris 
winaaRmdeg daiwyo gamoZieba samSoblos Ralatis motiviT. gazeTis 
ofisebSi Catarda Cxreka da amoRebul iqna didi moculobis masala. 
daakaves ramdenime mTavari redaqtori, Tumca, maleve gaaTavisufles. 
zogierTi piris winaaRmdeg ki aRZres sisxlis samarTlis saqme.315 

sakonstitucio sasamarTlom komandituri sazogadoebis mier 
wardgenili sakonstitucio sarCeli dasaSvebad cno mxolod Cxrekis 
konstituciurobis nawilSi. miuxedavad imisa, rom Cxreka dasrulebu-
li iyo, sasamarTlos ganmartebiT, mosarCeles hqonda samarTlebrivi 
dacvis aucilebloba da mosamarTlis mier gacemuli Cxrekis brZaneba 
unda Sefasebuliyo konstituciur-samarTlebrivi TvalsazrisiT. 
garda amisa, Cxrekis Sedegad amoRebuli masala gazeTs jer kidev ar 
hqonda dabrunebuli.316 

germaniis federaluri sakonstitucio sasamarTlos ganmartebiT, 
Tavisufali, saxelmwifo xelisuflebisagan aramarTuli, damoukidebeli, 

313 BVerfGE 20,162.
314 BVerfGE 20,162.
315 BVerfGE 20,162.
316 BVerfGE 20,162.
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cenzurisagan Tavisufali presa aris Tavisufali saxelmwifos arsebiTi 
Semadgeneli nawili. Tanamedrove demokratiisagan gansakuTrebiT ganu-
yofelia Tavisufali, periodulad gamocemuli politikuri Sinaarsis 
presa. moqalaqe iRebs politikur gadawyvetilebebs da amitom is sru-
lad unda iyos informirebuli. mas unda SeeZlos gaigos, Seafasos da 
Seajeros mosazrebebi. swored presa uzrunvelyofs mudmiv diskusias. 
is awvdis informacias, Tavad gamoTqvams pozicias da zemoqmedebs azr-
Ta sajaro urTierTgacvlaze. warmomadgenlobiT demokratiaSi presas 
ukavia erTdroulad rogorc damakavSirebeli, ise makontrolebeli 
organos funqcia xalxsa da xalxis mier arCeul warmomadgenlebs Soris. 
presa kritikulad ajamebs sazogadoebasa da sxvadasxva jgufebSi for-
mirebul mosazrebebs da miaqvs is politikur saxelmwifo organoebTan, 
romlebic iReben calkeul gadawyvetilebebs da romlebsac SeuZliaT 
Seiswavlon mosaxleobis Sexedulebebi da maTze dayrdnobiT Seafason 
TavianTi gadawyvetilebebi. presis dawesebulebebi sazogadoebaSi Ta-
visuflad unda iqmnebodes. isini funqcionireben kerZosamarTlebrivi 
organizaciuli formebiTa da principebiT da erTmaneTTan mimarTebiT 
arian inteleqtualur da ekonomikur konkurenciaSi.317 

demokratiul saxelmwifoSi Tavisufali presis funqcia Seesabameba 
konstituciaSi mis samarTlebriv mowesrigebas. konstitucia icavs 
presis Tavisuflebas. es aris subieqturi konstituciuri ufleba 
presaSi dasaqmebuli adamianebisa da aseve organizaciebisTvis. kons-
titucia uzrunvelyofs Tavisufal presas. saxelmwifo ki valdebulia 
Tavisufali presis postulats gauwios angariSi. sakonstitucio 
sasamarTlo aRniSnavs, rom germaniis konstituciiT garantirebu-
li presis damoukidebloba gulisxmobs Tavisuflebas informaciis 
miRebidan dawyebuli, cnobebisa da mosazrebebis gavrcelebiT dam-
Tavrebuli. amitomac, presis TavisuflebiT garantirebulia presis 
da kerZo informaciis mimwodeblebs Soris sando urTierToba. presa 
ver gamoricxavs da ver ityvis uars kerZo Setyobinebebsa da infor-
maciaze. Tumca, aseTi wyaro mxolod maSin SeiZleba arsebobdes, Tu 
daculia „redaqciuli saidumloeba“. amasTanave, samxedro sferos 
mniSvnelobidan gamomdinare, presis legitimuri amocanaa, mosaxleo-
bas miawodos informacia mTavrobis Tavdacvis koncefciis Sesaxeb.318 

317 BVerfGE 20,162.
318 BVerfGE 20,162.
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sakonstitucio sasamarTlo ganmartavs, rom presis Tavisufle-
ba, Tavisufali da demokratiuli wesrigisTvis misi mniSvnelobidan 
gamomdinare, gavlenas axdens kanonebis aRsrulebaze, maT Soris, 
sisxlis samarTlis procesze, gansakuTrebiT ki, iZulebiT RonisZie-
bebze, rogoricaa Cxreka da amoReba. presis dawesebulebaSi Cxrekis 
Catareba ki presis TavisuflebaSi savaraudo Carevaa. sasamarTlos 
ganmartebiT, kanonmdeblis valdebulebaa samarTlebriv sikeTeTa 
urTierTSejereba da Sefaseba. sisxlis samarTlis procesis kodeqsi 
ki am moTxovnas naklebad iTvaliswinebs. amitom, interesebis ur-
TierTSejerebisa da Sefasebis valdebuleba ekisreba Cxrekis orderis 
gamcem sasamarTlos.319 miuxedavad zemoaRniSnuli msjelobisa, ger-
maniis federalurma sakonstitucio sasamarTlom ar daakmayofila 
sakonstitucio sarCeli, radgan, saqmis garemoebebidan gamomdinare, 
saxelmwifo usafrTxoebis interess mianiWa upiratesoba.320 

V. mauwyeblobis Tavisufleba

1. mauwyeblobis Tavisuflebis mniSvneloba

mauwyeblobis Tavisuflebis konstituciuri uflebis Sinaarsi 
ganpirobebulia demokratiul sazogadoebaSi misi funqcionirebis 
mniSvnelobidan gamomdinare. misi gansakuTrebuli daniSnulebis 
gamo, naklebad SeiZleba miviCnioT es ufleba klasikuri Tavdacvis 
uflebad, roca kerZo pirs aqvs ufleba Tavi daicvas saxelmwifos 
Carevisagan. mauwyeblobis Tavisufleba, pirvel rigSi, aris kons-
tituciuri ufleba, romelic kanonmdebels avaldebulebs, Seqmnas 
iseTi samarTlebrivi mowesrigeba, romlis farglebSic SesaZlebelia 
mauwyeblobis TavisuflebiT optimaluri sargebloba.321 

mauwyeblobis ZiriTadi daniSnulebaa sazogadoebis srulad infor-
mireba. is calkeul pirsa da sazogadoebriv jgufebs aZlevs azris 
Camoyalibebis procesSi qmedebis SesaZleblobas da Tavadac aris am 
procesis monawile.322 

319 BVerfGE 20,162.
320 BVerfGE 20,162.
321 Kischel, Uwe, Rundfunkfreiheit und Rundfunkmonopol, gv. 79.
322 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 190.
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aRsaniSnavia, rom samecniero literaturaSi gavrcelebuli mosazre-
bebisa da sasamarTlo praqtikis mixedviT, mauwyeblobis Tavisufleba 
ar Semoifargleba mxolod axali ambebis gadacemiT. mauwyeblobis 
Tavisufleba, presis Tavisuflebis msgavsad, unda ganimartos farTod 
da moicavs, agreTve, programis Sedgenis Tavisuflebasac.323 

2. daculi sfero

mauwyeblobis konstituciur-samarTlebrivi cneba, tradiciul 
radiosa da televiziasTan erTad, gulisxmobs ganviTarebis Taname-
drove etapze arsebul saSualebebsac. mauwyeblobis samarTlebrivi 
cneba Riaa ganmartebisTvis da is unda moergos teqnikur ganviTa-
rebas. mauwyebloba miemarTeba pirTa ganusazRvrel wres. amasTan, 
mauwyeblobis Tavisufleba icavs rogorc informaciis gadacemas, 
ise mosazrebis miwodebas. mniSvneloba ar eniWeba programis Sinaarss, 
kerZod, is emsaxureba uSualod informaciis gavrcelebis, ganaTlebis, 
garTobis Tu raime sxva mizans. rac Seexeba sinamdvilis gadacemis 
valdebulebas, aqac igive wesebi moqmedebs, rac azris gamoxatvisa da 
presis Tavisuflebis SemTxvevaSi. daculia sareklamo gadacemebic/
Setyobinebebic, radgan is miznad isaxavs programebis dafinansebas. 
Tumca, aseT SemTxvevebSi, dacva naklebad intensiuria. mauwyeblobis 
Tavisufleba vrceldeba aseve saarCevno gadacemebzec. mauwyeblobis 
Tavisufleba moicavs yvela im saxis saqmianobas, rac ukavSirdeba in-
formaciis mopovebas, gadacemebis Seqmnasa da gavrcelebas. daculia 
mediisTvis specifikuri informaciis mopoveba. aRsaniSnavia, rom da-
cvis sferoSi eqceva aseve mauwyeblis organizaciuli mowyoba da misi 
dafinansebac, Tu es dakavSirebulia Sinaarsobriv saqmianobasTan da 
gavlenas axdens masze. daculia redaqciis saidumloeba.324 amasTanave, 
daSvebuli unda iyos kerZo pirebis mier radio da telemauwyebloba, 
radgan Tanabari midgoma saWiroa maT Soris mauwyeblis iuridiuli 
formidan gamomdinarec.325 

323 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 124.
324 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 190-193.
325 Weber, Werner, zur Diskussion über die Zulassung eines privaten Fernsehens, gv. 83.
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konstituciuri uflebis subieqtia mauwyebeli.326 es SeiZleba iyos 
yvela fizikuri da iuridiuli piri, agreTve pirTa yvela gaerTianeba, 
romlebic mauwyebloben sakuTari pasuxismgeblobiT. maT miekuTvneba, 
agreTve, saxelmwifos mier damoukidebel sajaro samarTlis iuri-
diul pirebad dafuZnebuli organizaciebic. bunebrivia, daculia 
kerZo samarTlis iuridiuli pirebic. uflebis subieqtebi arian 
ucxoelebic, Tumca, ara ucxouri iuridiuli pirebi. aq gamonakli-
sia evropuli kavSiris wevri saxelmwifos teritoriaze arsebuli 
ucxouri iuridiuli pirebi. redaqtorebs SeuZliaT miuTiTon mauw-
yeblobis Tavisuflebaze.327 mniSvnelovania, rom, zogadad, uflebebi 
mimarTulia saxelmwifos winaaRmdeg, rac gamoricxavs saxelmwifos 
rogorc konstituciuri uflebis subieqts.328 

3. dacul sferoSi Careva

mauwyeblobis TavisuflebaSi Careva xdeba maSin, roca saxelmwifos 
qmedeba iwvevs, uflebiT dacul saqmianobaSi, mauwyeblisTvis xelis 
SeSlas. samarTlebrivi CarCos dadgena da samarTlebrivi mowesrigeba 
ar niSnavs uflebaSi Carevas. Tumca, xSirad, gamijvna rTulia. samarT-
lebrivi kontrolis ganxorcielebas aqvs ormagi xasiaTi. Carevad unda 
iqnes miCneuli, roca saxelmwifos eZleva samarTlebrivi SesaZlebloba, 
gavlena moaxdinos programis SerCevasa da mauwyeblobis Sinaarsze. 
amasTan, Carevad iTvleba mauwyeblis mmarTvelobaze saxelmwifos 
nebismieri saxis gavlena. programis Sinaarsze arapirdapiri gavlenis 
SesaZleblobac ki uflebiT dacul sferoSi Carevad iqneba miCneuli.329 

4. sasamarTlo praqtika

germaniis federalurma sakonstitucio sasamarTlom 1961 wels 
miiRo mniSvnelovani gadawyvetileba, romelSic ganmartavs, rom mauw-
yebloba, iseve rogorc presa, miekuTvneba masobrivi komunikaciis 

326 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 123.
327 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 193.
328 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 123.
329 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 193-194.
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Tanamedrove saSualebebs, romelic gavlenas axdens sazogadoebriv 
azrze da xels uwyobs mis formirebas. mauwyebloba ufro metia, vidre 
ubralod sazogadoebrivi azris formirebis „mediumi“. mauwyebloba 
aris sazogadoebrivi azris formirebis ganuyofeli faqtori. sazoga-
doebrivi azris Camoyalibebis procesze zegavlena ar Semoifargleba 
mxolod axali ambebis gadacemiT, politikuri komentarebiT, awmyos, 
warsulis Tu momavali politikuri problemebis ganxilviT. azris 
Camoyalibebaze gavlenas axdens agreTve musikaluri gadacemebi da 
msgavsi gasarTobi programebi.330 

VI. filmis Tavisufleba

1. filmis Tavisuflebis mniSvneloba

filmis Tavisufleba (Filmfreiheit) daculia germaniis konstituciis 
me-5 muxlis pirveli punqtiT. es konstituciuri ufleba gulisxmobs 
mosazrebebisa da Sexedulebebis gadacemas moZravi gamosaxulebe-
biT (filmi).331 Tumca, germaniaSi filmis Tavisuflebis praqtikuli 
mniSvneloba arcTu ise didia. es garkveulwilad ganpirobebulia 
im garemoebiT, rom filmebis umravlesobis SemTxvevaSi, SesaZloa 
gavrceldes xelovnebis Tavisuflebis konstituciuri ufleba, 
rac ufro farTo samarTlebriv dacvas gulisxmobs. amasTanave, 
filmis Tavisufleba ar aris azris Tavisuflebis ubralo Semadge-
neli nawili. is ufro metad unda ganvixiloT mediis Tavisuflebis 
uflebebTan erTad. gamijvna da calke gamoyofa ki imisTvis aris 
aucilebeli, rom saqme exeba ara beWdur produqts, aramed moZrav 
gamosaxulebebs.332 aRsaniSnavia, rom germaniis konstitucia ganasx-
vavebs SezRudvis farglebs filmis Tavisulebasa da xelovnebis 
TavisuflebasTan mimarTebiT. kerZod, Tu filmis Tavisuflebis 
SezRudvis samarTlebrivi safuZvlebi SeiZleba dadgindes kanoniT, 
xelovnebis Tavisufleba ar aris moqceuli formaluri SezRudvis 
samarTlebriv CarCoSi.333 

330 BVerfGE 12, 205.
331 https://www.uni-potsdam.de/de/rechtskunde-online/rechtsgebiete/oeffentliches-recht/grundrechte/

meinungs-informations-presse-rundfunk-und-filmfreiheit-art-5-abs-1-gg 
332 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 196.
333 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 126-127.



146

gamoxatvis Tavisufleba
amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

2. daculi sfero 

filmi, Tavdapirveli gagebiT, aris masobrivi media, romelic gamo-
saxulebiT gadaicema, vrceldeba sajarod. filmis cneba, iseve rogorc 
presisa da mauwyeblobis cnebebi, Riaa ganmartebisTvis da SesaZloa 
ganivrcos droTa ganmavlobaSi. am cnebaSi moiazreba gamosaxulebisa 
da xmis eleqtronuli matareblebic. konstituciuri ufleba icavs 
filmis damzadebasa da gavrcelebas, maT Soris, gadaRebas, aslebis 
damzadebas, gaqiravebas, Cvenebas. daculia filmis reklamirebac. 
amasTanave, daculia ara mxolod gavrceleba, aramed misi Sinaarsic.334 

konstituciuri uflebis subieqti aris yvela piri, romelic 
films (gamosaxulebas) qmnis. uflebis subieqtebis wre farTod unda 
ganimartos.335 Sesabamisad, uflebis subieqtad unda miviCnioT yvela 
piri, romelic uflebiT dacul saqmianobas axorcielebs. uflebis 
subieqtia aseve iuridiuli pirebi da pirTa gaerTianebebi. aRsaniS-
navia, rom [filmis] mayurebeli ar iqneba miCneuli am uflebis su-
bieqtad, radgan mayureblis SemTxvevaSi relevanturia informaciis 
Tavisufleba da ara filmis Tavisufleba.336 

4. dacul sferoSi Careva

es uflebac aris e.w. “status negativus” da mimarTulia dacul sfe-
roSi saxelmwifos Carevis winaaRmdeg.337 saxelmwifos mier, uflebis 
subieqtisTvis, konstituciuri uflebiT daculi saqmianobis nebis-
mieri saxiT SezRudva miCneul iqneba dacul sferoSi Carevad.338

5. sasamarTlo praqtika

1954 wels germaniis federalurma administraciulma sasamarTlom 
imsjela administraciuli organos mier filmis Cvenebis akrZalvis 

334 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, gv. 196-197.
335 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 126.
336 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, gv. 197.
337 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 127.
338 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 197.
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kanonierebaze. kerZod, 1951 wels erT-erTi kinodarbazis mflobels 
administraciuli organos gadawyvetilebiT aekrZala 1931 wels gamo-
suli filmis “Die Sünderin” Cveneba. administraciuli organos ganmar-
tebiT, filmis akrZalva ganpirobebuli iyo im garemoebiT, rom filmi 
Seuracxyofda qalaqis qristiani mosaxleobis grZnobebs da iqmneboda 
sazogadoebrivi wesrigis darRvevis safrTxe. qalaqis sabWos azriT, 
filmis Sinaarsi ewinaaRmdegeboda mosaxleobis religiur da zneobriv 
Sexedulebebs. garda amisa, filmis akrZalvis motivi is garemoebac 
iyo, rom, demonstraciebis SemTxvevaSi, policiis Zalis gamoyeneba 
demonstrantebis winaaRmdeg, ar CaiTvleboda proporciulad.339 

saqme ganixila germaniis federalurma administraciulma sasamarT-
lom. sasamarTlos ganmartebiT, germaniis konstituciis me-5 muxlis 
pirveli punqtiT daculia azris Tavisuflad gamoxatva zepirad, 
werilobiT, gamosaxulebiT. aseve, garantirebulia informaciis ga-
vrceleba moZravi gamosaxulebiT. am uflebebis SezRudvis farglebi 
mocemulia konstituciis me-5 muxlis me-2 punqtSi. sasamarTlos 
ganmartebiT, filmi “Die Sünderin” aris ara informaciis gavrcelebis 
datvirTvis mqone moZravi gamosaxuleba, aramed es aris mxatvruli 
namuSevari. Sesabamisad, es filmi germaniis konstituciis me-5 mu-
xlis pirveli punqtiT ki ar aris daculi, aramed, me-5 muxlis me-3 
punqtiT, ris gamoc, masze ar vrceldeba konstituciis me-5 muxlis 
me-2 punqtiT dadgenili SezRudvis farglebi. konstituciis me-5 
muxlis me-3 punqtis Tanaxmad ki, xelovneba, mecniereba, swavleba da 
kvleva aris Tavisufali.340 

VII. dacul sferoSi Carevis gamarTlebis  
konstituciur-samarTlebrivi safuZvlebi 

1. konstituciuri uflebebis SezRudvis  
gamarTlebis zogadi principebi 

germaniis konstituciiT daculi samarTlebrivi sikeTis SezRud-
va SesaZlebelia mxolod sakanonmdeblo normis safuZvelze. kons-
tituciuri uflebis SemzRudveli aqtis miRebis uflebamosileba 

339 BVerwGE 1, 303.
340 BVerwGE 1, 303.
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aqvs xalxis mier arCeul parlaments. amasTanave, aRsaniSnavia, rom 
konstituciuri uflebebis SezRudvasTan mimarTebiT, germaniis fe-
deraluri sakonstitucio sasamarTlos praqtikam daamkvidra Tana-
zomierebis principi.341 es principi gulisxmobs, rom (1) saxelmwifom 
kanoni unda aRasrulos kanonis miznis Sesabamisad, (2) saxelmwifos 
mier gamoyenebuli RonisZieba unda iyos zustad iseTi, rogoric 
aris dadgenili kanoniT, (3) gamoyenebuli RonisZieba unda gulisx-
mobdes kanonis miznis miRwevas, (4) gamoyenebuli RonisZieba unda 
iyos aucilebeli kanoniT dadgenili miznis misaRwevad. es moTxovna 
vrceldeba rogorc administraciul organoebze, ise sakanonmdeblo 
organoze. Tumca, bunebrivia, sakanonmdeblo organo, administra-
ciul organosTan SedarebiT, gacilebiT ufro Tavisufalia miznisa 
da RonisZiebis SerCevaSi.342 

sagulisxmoa, rom Tanazomierebis principis sakanonmdeblo orga-
noze gavrceleba arsebiTi mniSvnelobis mqonea, radgan mxolod aseT 
SemTxvevaSia SesaZlebeli konstituciurma uflebebma Seasrulon 
Tavisuflebis dacvis funqcia. sakanonmdeblo organom daicva Tu 
ara Tanazomierebis principi, mowmdeba oTx etapad: kanonmdeblis 
mier SerCeuli mizani unda iyos (1) legitimuri; miznis misaRwevad 
SerCeuli RonisZieba unda iyos (2) Sesaferisi; (3) aucilebeli da 
(4) proporciuli. legitimuri mizani, rogorc wesi, gamomdinareobs 
Sesabamisi konstituciuri uflebidan da sakanonmdeblo organos 
udgens sakanonmdeblo aqtiT konstituciuri uflebis SezRudvis 
farglebs. legitimuri mizniT SeboWva gamoricxavs uflebamosile-
bis borotad gamoyenebas. is RonisZiebebi, romlebsac kanonmdebeli 
irCevs da miuTiTebs sakanonmdeblo aqtSi, unda iyos (legitimuri) 
miznis Sesabamisi. Seusabamo RonisZieba Tu saSualeba, yovelTvis 
miiCneva rogorc Carevis gadametebis akrZalvis principis darRve-
vad. amasTanave, uflebis SemzRudveli RonisZiebebi unda iyos ara 
mxolod kanonis miznis Sesabamisi, aramed aucilebelic. da bolos, 
konstituciuri uflebis SemzRudveli RonisZiebebi unda iyos pro-
porciuli.343 

341 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 45-47.
342 Pieroth, Bodo/Schlink, Bernard, Grundrechte, Staatsrecht II, gv. 66.
343 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 47-49.



149

gamoxatvis Tavisufleba  
germaniis federaciul respublikaSi

2. germaniis konstituciis me-5 muxlis me-2 punqtiT dadgenili 
uflebis SezRudvis gamarTlebis samarTlebrivi safuZvlebi 

azris gamoxatvis TavisuflebaSi, informaciis TavisuflebaSi, 
presis TavisuflebaSi, mauwyeblobis TavisuflebaSi da filmis Ta-
visuflebaSi Carevis gamarTlebis konstituciuri samarTlebrivi 
safuZvlebi mocemulia germaniis konstituciis me-5 muxlis me-2 
punqtSi.344 

zemoaRniSnuli normis Tanaxmad, xsenebuli konstituciuri ufle-
bebi SeiZleba SeizRudos „zogadi kanonebiT“, axalgazrdobis dacvis 
sakanonmdeblo mowesrigebebiT da pirovnuli Rirsebis dacvis ufle-
bidan gamomdinare.345 

2.1 „zogadi kanoniT“ dadgenili farglebi 

germaniis konstituciis me-5 muxlis pirveli punqtiT dacul 
uflebebSi Carevis gamarTlebis safuZveli aris kanoni. igulisxmeba 
kanoni rogorc formaluri gagebiT, ise Sesabamisi kanonis safuZ-
velze gamocemuli samarTlebrivi regulaciebi. aRsaniSnavia, rom 
germaniis federaluri sakonstitucio sasamarTlos ganmartebiT, 
uflebis SezRudvis samarTlebrivi safuZveli aseve aris normaTa 
ganmartebis sasamarTlos praqtikidan Seqmnili regulaciebi. magram, 
konstituciuri uflebis SezRudvasTan dakavSirebuli ZiriTadi 
sakiTxebi mainc parlamentis mier unda iyos mowesrigebuli. aseTi 
kanonebis mimarT Sinaarsobrivi moTxovnebic aris dadgenili. kerZod, 
kanoni konkretuli mosazrebebis an azris Tavisuflad formirebis 
procesis winaaRmdeg ki ar unda iyos mimarTuli, aramed miznad unda 
isaxavdes sayovelTao samarTlebrivi sikeTis dacvas, romelsac sa-
frTxe SesaZloa Seeqmnas da daziandes aramarto azris gamoxatvis 
Tavisuflebis realizebiT, aramed sxva gzebiTac. magaliTad, mediis 
TavisuflebasTan mimarTebiT, unda gavarkvioT, farglebis damdge-
ni kanoni xom ar aris mimarTuli konkretuli mediasaSualebis an 

344 Pieroth, Bodo/Schlink, Bernard, Grundrechte, Staatsrecht II, gv. 146.
345 https://www.bundestag.de/gg, Art. 5.2.
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konkretuli mosazrebebis winaaRmdeg.346 amdenad, zogadi kanonis 
definicia moiTxovs orsafexuriani Semowmebis procesis gavlas: 
pirvel rigSi, unda Semowmdes, ra mizani aqvs kanons. kanonis mizani 
ar unda iyos konkretul mediis an Sexedulebis mowesrigeba. meore 
mxriv ki, SemzRudavi kanoniT daculi samarTlebrivi sikeTe da am 
samarTlebrivi sikeTis dacva ganpirobebuli unda iyos zogadi mizniT, 
Sexedulebisa Tu mediisagan dacvis interesisgan damoukideblad.347 

dauSvebelia, kanoni TviTneburad zRudavdes germaniis konstu-
tuciis me-5 muxlis pirveli punqtiT gaTvaliswinebul uflebebs. 
SemzRudavi kanonic unda ganimartos Tavisufal demokratiul 
saxelmwifoSi Sesabamisi konstituciuri uflebebis Sinaarsidan 
gamomdinare. aseT dros, farglebis damdgeni kanonis farglebad 
swored is konstituciuri ufleba iqceva, romelTa SezRudvac ga-
Tvaliswinebulia kanoniT. samarTlebrivi urTierTqmedebis bunebidan 
gamomdinare, saWiroa SezRudvis damdgeni kanonebis konstituciis 
normebis Sesabamisi ganmarteba da proporciulobis principis da-
cva.348 

2.2 axalgazrdobis dacva

zogadi kanonebisagan gansxvavebiT, axalgazrdobis dacvis konsti-
tuciiT dadgenili farglebi uSvebs, specialuri kanonis safuZvelze, 
azris gamoxatvis, presis, mauwyeblobis da filmebis SezRudvas.349 
es farglebi gulisxmobs axalgazrdobis dacvas sxvadasxva media-
saSualebebidan momdinare iseTi safrTxisagan, rac axalisebs Zala-
dobriv qmedebebs da danaSauls, provocirebs rasobriv siZulvils 
an ganadidebs oms. aseTi safrTxis winaaRmdeg saSualebebis SerCeva 
kanonmdeblis uflebamosilebaSi Sedis. magram, axalgazrdobis dacvis 
mizniT kanoniT dawesebulma regulaciam azri ar unda daukargos 
germaniis konstituciis me-5 muxlis pirveli punqtiT garantire-
bul uflebebs. amasTanave, daculi unda iyos Tanazomierebis prin-

346 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 198.
347 Andguladze, Mamuka, Kollision zwischen Medienfreiheiten und Allgemeinem Persönlichkeitsrecht 

(Funktion und Rolle des Informationsinteresses der Öffentlichkeit), gv. 44.
348 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 199.
349 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 131.
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cipi. saWiroa samarTlebrivi sikeTeebis, kerZod, konstituciuri 
uflebebis srulad realizebisa da axalgazrdobis interesebis 
efeqtianad dacvis interesebis Sefaseba da urTierTSejereba. 
magaliTad, SesaZloa aikrZalos axalgazrdobisTvis safrTxis Sem-
cveli reklama, magram, dauSvebelia axalgazrdobisTvis safrTxis 
Semcveli gadacemebis zogadad da srulad akrZalva.350 kanonmde-
belmac da administraciulma organoebmac unda gaiTvaliswinon, 
rom axalgazrdobis dacvis mizniT azris gamoxatvis Tavisufleba 
gadaWarbebiT ar SezRudon.351 

2.3 Rirsebis dacva

germaniis konstituciis me-5 muxlis pirveli punqtiT gaTvaliswi-
nebuli uflebebi SesaZloa SeizRudos adamianis Rirsebis dacvis 
interesiT. germaniis federaluri sakonstitucio sasamarTlos 
ganmartebiT, am SemTxvevaSic saWiroa specialuri sakanonmdeblo 
samarTlebrivi safuZveli. SemzRudveli kanonis gamoyenebis dros, 
aucilebelia samarTlebrivi interesebis Sefaseba da urTierTSeje-
reba.352 

azris gamoxatviT SesaZloa Seilaxos pirovnuli Rirseba. kanon-
mdebeli araTu uflebamosilia pirovnuli Rirsebis dacvis mizniT 
gamosces Sesabamisi sakanonmdeblo regulaciebi, aramed, germaniis 
konstituciis pirveli muxlis pirveli punqtis meore winadadebi-
dan gamomdinare, amis konstituciur-samarTlebrivi valdebulebac 
ki aqvs. aseTi regulaciebia, magaliTad, sisxlis samarTlebrivi 
normebi, agreTve, samoqalaqo samarTlebrivi normebi, romlebic 
sasamarTlo praqtikidan gamomdinare pirovnebis dacvis uflebebad 
Camoyalibda.353 magaliTad, germaniis sisxlis samarTlis kodeqsis 
185-e muxlis Tanaxmad, dasjadia Seuracxyofa. amave kodeqsis 186-
e muxlis mixedviT, dasjadia difamacia.354 germaniis samoqalaqo 
kodeqsis 823-e muxlis Tanaxmad, dadgenilia zianis anazRaurebis 

350 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 200-201.
351 Pieroth, Bodo/Schlink, Bernard, Grundrechte, Staatsrecht II, gv. 149.
352 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 201.
353 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 132.
354 Strafgesetzbuch, muxlebi 185, 186, vebgverdi: https://www.gesetze-im-internet.de/stgb/
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valdebuleba sxva pirisTvis ganzrax an gaufrTxileblad zianis 
miyenebis SemTxvevaSi. amasTanave, aRniSnuli kodeqsis 826-e muxli 
adgens zianis anazRaurebis valdebulebas, roca pirs, damkvidrebu-
li Cveulebebis sawinaaRmdegod, sxva piri ganzrax miayenebs zians.355 
Tumca, pirovnuli Rirsebis dacvis SemTxvevaSic, aucilebelia, 
kanonmdebelma da administraciulma organoebma gadaWarbebiT ar 
SezRudon azris gamoxatvis Tavisufleba.356 

3. cenzuris akrZalva
 

germaniis konstituciis me-5 muxlis pirveli punqtiT gaTvaliswi-
nebuli cenzuris akrZalvis daTqma damoukidebeli konstituciuri 
ufleba ki ar aris, aramed adgens farglebs me-5 muxlis me-2 punqtiT 
gaTvaliswinebuli SezRudvis safuZvlebisTvis. cenzuris akrZalvis 
daTqma ver gamoiricxeba uflebis SemzRudveli kanonis safuZvelzec 
ki, maT Soris, im SemTxvevaSic, roca saqme exeba axalgazrdobis da 
piradi Rirsebis dacvis interesebs. cenzuraSi igulisxmeba winaswa-
ri cenzura anu iseTi warmoeba, romlis dasrulebamdec ar aris 
SesaZlebeli naSromis gamoqveyneba. cenzurisTvis damaxasiaTebelia 
valdebuleba, romlis mixedviTac mediis produqti an Sexedulebebi 
unda gadaeces organos, romelic iRebs gadawyvetilebas produqtis 
gamoqveynebisa da gavrcelebis Sesaxeb.357 rac Seexeba Semdgom cenzuras, 
es araTu dasaSvebia, aramed zogierT SemTxvevaSi, aucilebelic ki. 
axalgazrdobis dacvis da pirovnuli Rirsebis dacvis valdebulebis 
Sesruleba SesaZloa Semdgomi cenzuris gareSe arc iyos SesaZlebeli.358 
magaliTad, axalgazrdobis dacvis Sesaxeb kanonis me-18 muxli adgens 
im mediis CamonaTvals, romelic sazianoa axalgazrdebisa da bavSvebis 
ganviTarebisTvis. am kanonis Tanaxmad, axalgazrdobisTvis saziano 
mediis konkretuli CamonaTvali Seitaneba Sesabamisi administraciu-
li organos monacemTa bazaSi.359 Tumca, am kanoniT gaTvaliswinebuli 

355 Bürgerliches Gesetzbuch, muxlebi 823 da 826, vebgverdi: https://www.gesetze-im-internet.de/bgb/ 
356 Pieroth, Bodo/Schlink, Bernard, Grundrechte, Staatsrecht II, gv. 149.
357 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 201.
358 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 134.
359 Jugendschutzgesetz, muxli18, vebgverdi: https://www.gesetze-im-internet.de/juschg/

BJNR273000002.html 
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procedura ar miiCneva germaniis konstituciiT dadgenili cenzuris 
akrZalvis sawinaaRmdego regulirebad, radganac axalgazrdobis 
dacvis Sesaxeb kanonis me-18 muxli ar adgens winaswar cenzuras.360 
Tumca, Semdgomi kontroli da represiuli RonisZiebebic dasaSvebia 
mxolod im farglebSi, rasac adgens germaniis konstituciis me-5 
muxlis me-2 punqti.361 

aRsaniSnavia, rom skolebSi konkretuli saxelmZRvanelos daSvebis 
akrZalva ar aris miCneuli cenzurad, radgan, aseT SemTxvevaSi, saxel-
mwifo xels ki ar uSlis presis gavrcelebas, aramed Tavad moiazreba 
adresatad saskolo sferos mowesrigebis kompetenciidan gamomdinare. 
magram, filmebisa da presis nawarmoebebis kontroli CaiTvleba cen-
zurad. aseve gasaTvaliswinebelia, rom winaswari kontroli, romelic 
xorcieldeba, magaliTad, filmis gamosvlis dafinansebis gadawyve-
tilebis miRebis miznebisTvis, magram amavdroulad iTvaliswinebs 
potenciurad amkrZalavi gadawyvetilebis miRebis SesaZleblobas, 
ar miiCneva cenzurad, radgan SemdgomSi filmis gamosvla finansuri 
daxmarebis gareSe ar ikrZaleba.362 

4. konkurirebadi konstituciuri 
uflebiT dadgenili farglebi 

germaniis konstituciis me-5 muxlis pirveli punqtiT gaTva-
liswinebuli uflebebis SezRudvis farglebi SesaZloa aseve gamom-
dinareobdes konkurirebadi konstituciuri uflebebidan. Tumca, 
mniSvnelovania, rom me-5 muxlis me-2 punqtiT dadgenilma SezRudvis 
farglebma azri ar dakargos. Sesabamisad, praqtikaSi samarTlebrivi 
Sefasebis dros, meToduri TvalsazrisiT, pirvel rigSi, unda gada-
mowmdes me-2 punqtiT dadgenili SezRudvis farglebi da mxolod 
amis Semdeg — konkurirebadi konstituciuri uflebebi. garda amisa, 
germaniis federaluri sakonstitucio sasamarTlos ganmartebiT, 
aucilebelia SezRudvis mowesrigeba sakanonmdeblo doneze da sa-
marTlebrivi sikeTeebis Sefaseba da urTierTSejereba. cenzuris 

360 Ipsen, Jörn, Staatsrecht II, Grundrechte, gv. 134.
361 Pieroth, Bodo/Schlink, Bernard, Grundrechte, Staatsrecht II, gv. 151.
362 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 202.
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akrZalvis daTqma aseT SemTxvevebzec vrceldeba. magaliTad, sajaro 
mosamsaxureebis SemTxvevaSi, SezRudvis samarTlebrivi safuZveli, 
SesaZloa, gamomdinareobdes germaniis konstituciis 33-e muxlis me-5 
punqtidan. aseve, germaniis federaluri sakonstitucio sasamarTlos 
ganmartebiT, germaniis konstituciis me-9 muxlidan gamomdinare, 
SesaZlebelia SeizRudos azris gamoxatva akrZaluli gaerTianebebis 
an partiebis sasargeblod.363 

363 Jarass in Jarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, Kommentar, gv. 202-203.
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saqarTvelos sakonstitucio sasamarTlos praqtika

I. zogadi mimoxilva

gamoxatvis Tavisuflebis uflebis zogadi Sinaarsi mocemulia sa-
qarTvelos konstituciis me-17 muxlSi (azris, informaciis, masobrivi 
informaciis saSualebaTa da internetis Tavisuflebis uflebebi).364 

gamoxatvis Tavisufleba adamianis arsebobis Tanmdevi, ganuyofeli 
elementia.365 sakonstitucio sasamarTlom araerTxel miuTiTa, rom 
demokratiis saTanado funqcionirebisTvis gamoxatvis Tavisufle-
bas gansakuTrebuli mniSvneloba eniWeba. „gamoxatvis Tavisuflebis 
ufleba demokratiuli sazogadoebis arsebobis, misi srulfasovani 
ganviTarebis erT-erTi aucilebeli winapirobaa. azrisa da informa-
ciis Seuferxebeli gavrceleba uzrunvelyofs SexedulebaTa mraval-
ferovnebas, xels uwyobs sazogadoebisTvis mniSvnelovan sakiTxebze 
sajaro da informirebul msjelobas, SesaZlebels xdis sazogadoebriv 
cxovrebaSi sazogadoebis TiToeuli wevris CarTulobas“.366 gamoxatvis 

364 „saqarTvelos konstituciaSi cvlilebis Setanis Sesaxeb“ 2017 wlis 13 oqtombris №1324-
rs saqarTvelos konstituciuri kanonis pirveli muxlis safuZvelze, saqarTvelos 
konstitucia Camoyalibda axali redaqciiT. saqarTvelos sakonstitucio sasamarTlos 
ganmartebiT, gamoxatvis Tavisufleba garantirebuli iyo saqarTvelos konstituciis 
2018 wlis 16 dekembramde moqmedi redaqciis 24-e muxlis pirveli punqtiT. xolo 
konstituciis moqmedi redaqciiT gamoxatvis Tavisufleba ganmtkicebulia konstituciis 
me-17 muxliT (ix. saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos 
№1/7/1275 gadawyvetileba „aleqsandre mZinaraSvili saqarTvelos komunikaciebis 
erovnuli komisiis winaaRmdeg“, II-1-3). 

365 saqarTvelos sakonstitucio sasamarTlos 2013 wlis 14 maisis №2/2/516,542 gadawyvetileba 
saqmeze „saqarTvelos moqalaqeebi — aleqsandre baramiZe, laSa tuRuSi, vaxtang xmalaZe 
da vaxtang maisaia saqarTvelos parlamentis winaaRmdeg“, II-3.

366 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis №1/1/468 gadawyvetileba 
saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-26.
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Tavisuflebasa da demokratias Soris arsebobs ara mxolod mWidro 
kavSiri, aramed, imavdroulad, gamoxatva amuSavebs demokratias.367 ga-
moxatvis Tavisuflebis uflebas udidesi roli eniWeba sxva uflebaTa 
efeqturad realizaciisTvis. misi saTanado uzrunvelyofis gareSe 
praqtikulad SeuZlebelia sxva uflebebis srulyofili realizacia, 
swored gamoxatvis Tavisuflebis xarisxi gansazRvravs qveynis (sazo-
gadoebis) Tavisuflebisa da demokratiulobis xarisxs.368 

sakonstitucio sasamarTlom „moaxerxa myari fundamentis Seqmna 
gamoxatvis Tavisuflebis dasacavad. pirvel rigSi, gakeTda mniSvne-
lovani ganmartebebi uflebis arsisa da farglebis Taobaze...miRebuli 
gadawyvetilebebiT uzrunvelyo samauwyeblo kompaniebis funqcio-
nirebis gagrZelebis SesaZlebloba da saredaqcio damoukideblobis 
SenarCuneba, rac, sasicocxlod aucilebelia gamoxatvis Tavisufle-
bisTvis“.369 sakonstitucio sasamarTlom gaiziara adamianis uflebaTa 
evropuli sasamarTlos msjeloba370 da aRniSna, rom „...dacvis sfero 
moicavs ara mxolod im „informacias“ an „ideebs“, romelTac iziarebs 
sazogadoeba an ar aris Seuracxmyofeli, an misdami indiferentuli 
damokidebulebaa, aramed, aseve, iseTs, romelic Seuracxyofs, Sokis 
momgvrelia da awuxebs saxelmwifos an sazogadoebis nebismier jgufs. 
aseTia pluralizmis, tolerantobisa da Semwynareblobis moTxovnebi, 
romelTa gareSec ar arsebobs demokratiuli sazogadoeba“.371 sasamarT-
los ganmartebiT, „davas ar iwvevs is garemoeba, rom konstituciiT 
daculia kritikuli azri, maT Soris iseTic, romelsac sazogadoebis 
nawili SeiZleba zedmetad mkacrad an araadekvaturad aRiqvamdes. 
xelisuflebis mimarT gamoTqmuli kritika, maT Soris, zogadad 
xelisuflebis, misi konkretuli wevris an mmarTvelobis formis 
Secvlis moTxovna ver gaxdeba gamoxatvis Tavisuflebis, Sekrebisa 

367 T. tuRuSi, g. burjanaZe, g. mSvenieraZe, g. gociriZe, v. menabde, adamianis uflebebi 
da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, Tbilisi, 
2013, gv. 292.

368 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris №1/3/421,422 
gadawyvetileba saqmeze „saqarTvelos moqalaqeebi — giorgi yifiani da avTandil 
ungiaZe saqarTvelos parlamentis winaaRmdeg“, II-6.

369 qeTevan eremaZe, Tavisuflebis damcvelni Tavisuflebis ZiebaSi. 2018 w. gv.113.
370 ix. Handyside v. UK. p. 48.
371 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris №1/3/421,422 

gadawyvetileba saqmeze „saqarTvelos moqalaqeebi — giorgi yifiani da avTandil 
ungiaZe saqarTvelos parlamentis winaaRmdeg“, II-7.
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da manifestaciis uflebis SezRudvis safuZveli“.372 „konstituciis 
me-17 muxliT garantirebuli uflebebiT daculi subieqtia yvela 
fizikuri piri, miuxedavad misi moqalaqeobisa“.373 „konstituciis me-
17 muxliT garantirebuli uflebebi vrceldeba iuridiul pirebzec, 
pirvel rigSi, aq igulisxmeba kerZo samarTlis iuridiuli pirebi... 
aRsaniSnavia, rom adamianis uflebaTa evropulma sasamarTlom presis 
TavisuflebasTan daaxloebuli dacvis done gaavrcela arasamTavrobo 
organizaciebze. rodesac isini yuradRebas amaxvileben sazogadoe-
brivi interesis saganze, moqmedeben „modaraje ZaRlis“ (social watch-
dog) rolSi... sajaro samarTlis iuridiuli pirebi ar arian daculi 
subieqtebi. am zogadi principidan gamonaklisia sajaro samarTlis 
iuridiuli piris formiT Seqmnili mauwyeblebi. isic mxolod Sesa-
bamisi ZiriTadi uflebis — mauwyeblobis Tavisuflebis farglebSi... 
am statusis mqone mauwyeblebis mauwyeblobis Tavisufleba moicavs 
samauwyeblo programis Tanmxlebi beWdviTi masalebis gamocemas. 
presis Tavisufleba vrceldeba sajaro samarTlis iuridiuli piris 
statusis mqone religiur organizaciebze, rodesac isini gamoscemen 
religiur presas“.374

II. saqarTvelos konstituciis me-17 muxlis gamijvna  
konstituciis 21-e muxlisgan 

saqarTvelos konstituciis 21-e muxliT garantirebuli Sekrebis 
Tavisufleba warmoadgens gamoxatvis Tavisuflebis lex specialis375, 
Sesabamisad, is mWidro kavSirSia saqarTvelos konstituciis me-17 
muxlTan. sakonstitucio sasamarTlo Sekrebisa da manifestaciebis 

372 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba saqmeze „moqalaqeTa politikuri gaerTianeba „moZraoba erTiani 
saqarTvelosTvis“, moqalaqeTa politikuri gaerTianeba „saqarTvelos konservatiuli 
partia“, saqarTvelos moqalaqeebi — zviad ZiZiguri da kaxa kukava, saqarTvelos 
axalgazrda iuristTa asociacia, moqalaqeebi daCi caguria da jaba jiSkariani, 
saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-106.

373 besik lolaZe, ana fircxalaSvili, ZiriTadi uflebebi. komentari. 2023 w. gv. 387.
374 iqve, gv. 390.
375 lex specialis — samarTlis zogadi principi, rodesac zogad da specialur normebs 

Soris konkurenciis SemTxvevaSi, ganmartebisas da gamoyenebisas upiratesoba eniWeba 
specialur normebs.
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uflebas ganixilavs, rogorc gamoxatvis Tavisuflebis specialur376 
uflebriv komponents, azris gamoxatvis erT-erT saSualebas,377 me-
17 muxlis gagrZelebas.378 amasTan, bunebrivia, es ori norma ar aris 
identuri Sinaarsis. dasaxelebuli muxlebi erTmaneTs ar moicaven. 
„amitom muxlebs Soris arsebuli mWidro kavSiris miuxedavad, maT 
Soris tolobis niSnis dasma yovelTvis marTebuli ar iqneba“.379 
konstituciis 21-e muxliT dacul „Sekrebis (manifestaciis) uflebas 
avtonomiuri Sinaarsic gaaCnia. Sekrebis (manifestaciis) uflebis 
SezRudva yvela SemTxvevaSi SeiZleba ar iwvevdes gamoxatvis an in-
formaciis Tavisuflebis SezRudvas“.380

winamdebare kvlevaSi ganxiluli iqneba gamoxatvis Tavisuflebis 
is uflebrivi Sinaarsi, romelic konstituciis me-17 muxliTaa ga-
Tvaliswinebuli.

III. konstituciis me-17 muxliT daculi sfero 

gamoxatvis Tavisufleba icavs „adamianis uflebas, miiRos da 
gaavrcelos informacia, gamoTqvas da gaavrcelos sakuTari azri, 
sagangebod icavs azrisa da informaciis sxvadasxva saSualebiT ga-
vrcelebis SesaZleblobas“.381

saqarTvelos konstituciis me-17 muxliT daculia gamoxatvis 
Tavisuflebis iseTi uflebrivi komponentebi, rogoricaa: 

a) azrisa da misi gamoxatvis Tavisufleba, dauSvebelia adamianis 

376 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba saqmeze „moqalaqeTa politikuri gaerTianeba „moZraoba erTiani 
saqarTvelosTvis“, moqalaqeTa politikuri gaerTianeba „saqarTvelos konservatiuli 
partia“, saqarTvelos moqalaqeebi — zviad ZiZiguri da kaxa kukava, saqarTvelos 
axalgazrda iuristTa asociacia, moqalaqeebi daCi caguria da jaba jiSkariani, 
saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-4.

377 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba, II-7.

378 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba, II-3.

379 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba, II-6.

380 iqve.
381 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis №1/1/468 gadawyvetileba 

saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-27.
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devna azrisa da misi gamoxatvis gamo (pirveli punqti); 
b) informaciis miRebisa da gavrcelebis Tavisufleba (me-2 punqti); 
g) masobrivi informaciis saSualebebis Tavisufleba, cenzuris 

dauSvebloba, masobrivi informaciis an misi gavrcelebis saSualebaTa 
monopolizaciis akrZalva (me-3 punqti); 

d) internetze wvdomisa da internetiT Tavisuflad sargeblobis 
ufleba (me-4 punqti). 

konstituciis me-17 muxlis me-6 da me-7 punqtebiT garantirebu-
lia gamoxatvis Tavisuflebis uzrunvelsayofad saxelmwifos mier 
gasatarebeli aucilebeli RonisZiebaTa sistema, rogoricaa:

sazogadoebrivi mauwyeblis damoukidebloba saxelmwifo uwyebebisa-
gan da misi politikuri da arsebiTi komerciuli gavlenisagan Tavisu-
fleba (me-6 punqti), mediapluralizmis dacva, masobrivi informaciis 
saSualebebSi azris gamoxatvis Tavisuflebis realizaciis xelSewyoba, 
masobrivi informaciis an misi gavrcelebis saSualebaTa monopoliza-
ciis Tavidan acilebis uzrunvelyofa, mauwyeblobisa da eleqtronuli 
komunikaciis sferoSi momxmarebelTa da mewarmeTa uflebebis dacva. 
konstituciis me-17 muxlis me-7 punqtiT garantirebul RonisZiebaTa 
uzrunvelsayofad saxelmwifo qmnis erovnul maregulirebel orga-
nos, romelzec konstitucia miuTiTebs, rom misi instituciuri da 
finansuri damoukidebloba kanoniTaa garantirebuli.

saqarTvelos konstituciis me-17 muxlis me-5 punqti gansazRvravs 
gamoxatvis Tavisuflebis SezRudvis safuZvels da miznebs, romlebic 
calke paragrafSia ganxiluli. 

sakonstitucio sasamarTlo xazgasmiT aRniSnavs, rom konstituciis 
me-17 muxlis pirveli, me-2, me-3 da me-4 punqtebiT gaTvaliswinebu-
li uflebebi, maT Soris, rogorc sakuTriv masobrivi informaciis 
saSualebis Tavisufleba (me-3 punqti), ise informaciis miRebisa da 
gavrcelebis Tavisufleba (me-2 punqti) ar warmoadgens absolutur 
uflebebs da amave muxlis me-5 punqtis ZaliT isini eqvemdebareba 
SezRudvebs, romlebic aucilebelia demokratiul sazogadoebaSi 
amave normaSi miTiTebuli sajaro Tu kerZo (individualuri) inte-
resebis dasacavad.382 

382 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „„Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg“, II-19.
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IV. azrisa da misi gamoxatvis Tavisufleba

„saqarTvelos konstituciis me-17 muxlis pirveli punqtis pirveli 
winadadeba da amave muxlis me-2 punqti aRiarebs azris, informaciis 
Tavisuflad gavrcelebisa da miRebis uflebas, rac moicavs sasur-
veli formiT da saSualebebiT informaciis mimocvlas gansazRvrul 
Tu ganusazRvrel pirTa jgufTan“.383 „azris TavisuflebiT daculia 
azris ara mxolod zepirad an werilobiT, aramed nebismieri sxvagvari 
saSualebiT gamoTqma da gavrceleba...gavrcelebis saSualebebi moi-
cavs audiokasetebs, lazerul diskebs, Camwer mowyobilobebs, aseve 
gamosaxulebiT azris gamoTqmas, gamonaTqvamebs Jestebis, simboloe-
bis, plakatebisa da uniformis tarebis saSualebiT“.384 saqarTvelos 
sakonstitucio sasamarTlos ganmartebiT, azris gamoxatvis Tavisu-
fleba demokratiuli sazogadoebis arsebobis, demokratiuli konsti-
tuciur-samarTlebrivi wesrigis sicocxlisunarianobis safuZvelia: 
„... informaciuli vakuumisa da azris SezRudvis pirobebSi, warmou-
dgenelia demokratiuli sazogadoebis arseboba da demokratiuli 
konstituciur-samarTlebrivi wesrigis sicocxlisunarianoba..“.385 

aRsaniSnavia, rom Tavisufali sazogadoebis Tvisebaa azrisa da 
misi gamoxatvis Tavisufleba: „... Tavisufali sazogadoeba Sedgeba 
Tavisufali individebisagan, romlebic cxovroben Tavisufal in-
formaciul sivrceSi, Tavisuflad azrovneben, aqvT damoukidebeli 
Sexedulebebi da monawileoben demokratiul procesebSi, rac azrTa 
gacvla-gamocvlasa da paeqrobas gulisxmobs. nebismier adamians ufle-
ba aqvs gamoxatos Tavisi azri, an Tavi Seikavos misi gamoxatvisagan. 
... demokratiuli procesis mamoZravebelia is Zala, sulieri gavlena, 
romelic azrisaTvis aris damaxasiaTebeli. konstitucia icavs azris 
gamoxatvisa da gavrcelebis process, mis Sinaarssa da formebs..“.386 

383 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos N1/7/1275 gadawyvetileba 
saqmeze „aleqsandre mZinaraSvili saqarTvelos komunikaciebis erovnuli komisiis 
winaaRmdeg“, II-9.

384 konstantine kublaSvili, adamianis ZiriTadi uflebebi da Tavisuflebebi. meSvide 
gamocema. 2023 w. gv. 182.

385 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtomberi №2/2-389 
gadawyvetileba saqmeze „saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos 
parlamentisa da saqarTvelos prezidentis winaaRmdeg“, II-4.

386 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris №2/2-389 
gadawyvetileba saqmeze „saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos 
parlamentisa da saqarTvelos prezidentis winaaRmdeg“, II-13.
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sakonstitucio sasamarTlo miuTiTebs, rom miuxedavad uflebis 
SezRudvis konstituciuri safuZvlebisa, konstitucia kategoriulad 
icavs azrisa da misi gamoxatvis Tavisuflebas: „nebismier adamians 
ufleba aqvs gamoxatos Tavisi azri, an Tavi Seikavos misi gamoxa-
tvisagan. konstitucia am mimarTebiT kategoriulia — is krZalavs 
adamianis devnas azris gamo, aseve mis iZulebas, rom gamoTqvas azri. 
es aris mkacri danawesi saxelmwifos, misi organoebis mimarT, ro-
melic gamonakliss ar uSvebs... Tumca, imavdroulad, am uflebaTa 
SezRudvis formalur da materialur pirobebs adgens“.387 

azris Tavisuflebis konstituciuri ufleba sasamarTlom adamia-
nis Sinagani samyaros, misi piradi sferos xelSeuxeblobis garantiad 
miiCnia da masSi Carevis safuZvlad mxolod konstituciiT gaTva-
liswinebul legitimur mizans uTiTebs. sasamarTlom ganacxada, rom 
konstitucia „icavs adamianis piradul sferos, mis Tavisuflebas, 
iqonios, gaiziaros an/da uaryos Sexeduleba ... konstituciis mizania 
Camoayalibos azris, sityvis ... Tavisuflebis, rogorc forum internum, 
adamianis Sinagani samyaros, misi piradi sferos xelSeuxeblobis 
garantia. es aris ufleba (uflebis aspeqti), romelic ar SeiZleba 
SeizRudos an aikrZalos ..“.388 konstituciiT gaTvaliswinebuli le-
gitimuri miznebis gareSe. „aravis ZaluZs da ar aqvs ufleba, aiZu-
los adamiani, miiRos an Secvalos sakuTari azri da rwmena. adamiani 
aseve daculia iZulebisagan Tqvas is, rac mas ar surs an gamoTqvas 
sakuTari azri. es ufleba ar eqvemdebareba regulirebas, vinaidan is 
individis Tavisuflebis, misi identobis, avtonomiis safuZvels qmnis 
... adamianis Sinagani samyaro (forum internum), misi piraduli sfero 
daculia saxelmwifos Carevisagan, magram SezRudvas eqvemdebareba 
qmedeba, romelic am sferos SigniT myof sxva pirTa uflebebis da-
rRvevas iwvevs“.389

387 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris №2/2-389 
gadawyvetileba, II-13.

388 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba, II-10, 11.

389 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba, II-10, 11.
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1. azri da faqti

sityvisa da azris Tavisuflebis SezRudvis konteqstSi, pativi-
sa da Rirsebis Semlaxveli cnobebis Sinaarsze msjelobis Sedegad, 
saqarTvelos sakonstitucio sasamarTlom erTmaneTisagan gamijna 
azri (Sexeduleba, mosazreba) da faqti. sasamarTlo miiCnevs, rom 
faqtebis gavrceleba eqvemdebareba maTi sisworis, namdvilobis mt-
kicebis valdebulebas, xolo mosazrebis namdvilobis mtkiceba Seu-
Zlebelia da, Sesabamisad, amis valdebulebac azris gamomTqmels ar 
unda ekisrebodes. sasamarTlom miiCnia, radgan sadavo norma cnobebis 
gamavrceleblisaTvis adgenda am cnobebis namdvilobis mtkicebis 
valdebulebas, es garemoeba iZleoda imis Tqmis uflebas, rom ter-
minSi „cnobebi“ moiazreba faqtebi. sasamarTlos mosazrebiT, sadavo 
norma vrceldeboda mxolod im SemTxvevebze, rodesac piri avrcelebs 
pativisa da Rirsebis Semlaxvel faqtebs da ara ubralod gamoTqvams 
mosazrebebs, Tundac Seuracxmyofels, romelTa sisworis Semowmeba 
an mtkiceba SeuZlebelia. sasamarTlo eTanxmeba im mosazrebas, rom 
mxolod faqtebi SeiZleba gadamowmdnen namdvilobis TvalsazrisiT. 
namdvilobis mtkiceba SesaZlebelia mxolod faqtebTan da ara Sefa-
sebiT gamonaTqvamebTan mimarTebiT. 

sakonstitucio sasamarTlos ganmartebiT, „... azris cneba prin-
cipulad farTod unda iqnes gagebuli da is moicavs Sefasebebs da 
faqtebis mtkicebebs... azri — es aris adamianis piradi, subieqturi 
Sefaseba ama Tu im movlenis, ideis, faqtisa Tu pirovnebis mimarT 
... faqtebi aris realurad, namdvilad momxdari sagnebi, movlenebi 
an garemoebebi, romlebic SeiZleba iyos mcdari an marTali, swori. 
aqedan gamomdinare, faqtebi yovelTvis unda emyarebodnen mtki-
cebulebebs. Sesabamisad, faqtebis gavrceleba eqvemdebareba maTi 
sisworis, namdvilobis mtkicebis valdebulebas. maSin, rodesac 
mosazrebis namdvilobis mtkiceba SeuZlebelia da, Sesabamisad, amis 
valdebulebac azris gamomTqmels ar unda ekisrebodes... faqtebisa 
da mosazrebebis xisti gamijvna, xSirad, Zalze rTulia. azrebi, ume-
teswilad, gamoixateba raRac konkretul faqtebTan kavSirSi, exeba da 
efuZneba maT. faqtebisa da mosazrebebis gonivruli gamijvna ... erTi 
mxriv, sityvisa da azris Tavisuflebis, meore mxriv ki — pativisa da 
Rirsebis uflebis dacvis garantias warmoadgens. yovel konkretul 
SemTxvevaSi aRniSnuli sakiTxis sworad gadawyveta saerTo sasamarT-
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loebis kompetencias miekuTvneba“,390 romelmac unda „...daadginos 
da Seafasos ara marto namdviloba, aramed gavrcelebuli cnobebis 
xasiaTic da gadawyvitos, laxavs Tu ara es cnobebi konstituciiT 
dacul uflebebs“.391

2. azris Tavisuflebis gamovlineba informaciis  
gavrcelebis Tavisuflebad

sainteresoa sakonstitucio sasamarTlos Sefaseba imis Sesaxeb, 
Tu rodis gardaiqmneba azris Tavisufleba informaciis gavrcelebis 
Tavisuflebad. sasamarTlo miiCnevs, rom azris Tavisufleba dacu-
lia manam, sanam is piradul sivrceSi rCeba, xolo mas Semdeg, rac 
datovebs am sivrces, konstituciiT gaTvaliswinebul SezRudvas 
daeqvemdebareba. „azri an sityva piradul sferos gascdeba da Sei-
Zleba SezRudvas daeqvemdebaros, rodesac is gare samyarosTan modis 
SemxeblobaSi da piraduli sivrcis miRma myofi pirebis uflebebs an 
sazogadoebis interesebs upirispirdeba. aseTi „gamovlineba“ Sinagani 
samyaros farglebs scdeba..“.392 da aRar eqceva azris TavisuflebiT 
dacul sferoSi. amgvari gamoxatvis SezRudva konstituciiT gaTva-
liswinebuli safuZvlebiT iqneba SesaZlebeli. 

3. dauSvebelia adamianis devna azrisa da  
misi gamoxatvis gamo

sakonstitucio sasamarTlos ganmartebis Tanaxmad, sityvisa da 
azris Tavisuflebis dacvis garantiebi „saxelmwifos zRudavs ori 
ZiriTadi pirobis dacvis valdebulebiT: 1. dauSvebelia adamianis 
devna sityvisa da azris gamo; 2. dauSvebelia adamianis iZuleba, 
gamoTqvas Tavisi Sexeduleba maT (sityvisa da azris) Sesaxeb. maSasa-

390 saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis №2/1/241 gadawyvetileba 
saqmeze „moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRmdeg“, samotivacio 
nawili.

391 iqve.
392 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 

gadawyvetileba, II-12.
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dame, gaTvaliswinebulia aRniSnuli Tavisuflebis pozitiuri da 
negatiuri garantiebi — ... muxli moicavs rogorc azris gamoxatvis 
Tavisuflebas, ise adamianisaTvis arasasurveli, misi mosazrebis 
sawinaaRmdego azris gamoxatvisgan Tavis Sekavebis uflebas. Tum-
ca, imavdroulad, sityvisa da azris Tavisufleba ar ganekuTvneba 
absolutur, SeuzRudav TavisuflebaTa kategorias, ... dauSvebelia 
sityvisa da azris TavisuflebaTa SezRudva, Tu maTi gamovlineba ar 
laxavs sxvaTa uflebebs. erTi mxriv, aseTi Canaweri iZleva damatebiT 
garantias sityvisa da azris Tavisuflebis dacvisTvis — krZalavs am 
Tavisuflebis nebismieri formiT SezRudvas, Tu misi gamovlineba ar 
laxavs sxvaTa uflebebs; meore mxriv, adgens sxvaTa uflebebis dac-
vis garantias — sityvis Tavisuflebis SezRudva dasaSvebia, Tu misi 
gamovlineba laxavs sxvaTa uflebebs ... unda aRiniSnos, rom arsebobs 
konstituciur uflebaTa SezRudvis sxva damatebiTi pirobebic“.393

4. mowodeba, rogorc azris gamoxatvis erT-erTi forma,  
realuri (cxadi da myisieri) safrTxis testi

mowodeba warmoadgens gamoxatvis TavisuflebiT dacul, azris ga-
moxatvis erT-erT formas. mowodeba dasjadia, Tu mowodebis Sedegad 
Zaladobis ganxorcielebis safrTxe realuria, sxva SemTxvevaSi kons-
titucia uflebis SezRudvas ar iTvaliswinebs. 2011 wlis 18 aprilis 
N2/482,483,487,502 gadawyvetilebaSi394 sakonstitucio sasamarTlom 
piris individualuri pasuxismgeblobis sakiTxze msjelobisas gan-
marta, rom TavisTavad mowodebis faqti ar SeiZleba iyos sakmarisi 
imisTvis, rom dadges piris individualuri pasuxismgeblobis sakiTxi. 
amisaTvis saWiroa Zaladobis da/an danaSaulebrivi qmedebis Cadenis 
faqti, an aseTi qmedebis ganxorcielebis realuri safrTxe. mowodeba 

393 saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis №2/1/241 gadawyvetileba 
saqmeze „moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRmdeg“, samotivacio 
nawili, p. I.

394 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487, 502 
gadawyvetileba saqmeze „moqalaqeTa politikuri gaerTianeba „moZraoba erTiani 
saqarTvelosTvis“, moqalaqeTa politikuri gaerTianeba „saqarTvelos konservatiuli 
partia“, saqarTvelos moqalaqeebi — zviad ZiZiguri da kaxa kukava, saqarTvelos 
axalgazrda iuristTa asociacia, moqalaqeebi daCi caguria da jaba jiSkariani, 
saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“.
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iwvevs kanoniT dadgenil pasuxismgeblobas mxolod maSin, rodesac pi-
ris qmedeba (mowodeba) „... qmnis kanonsawinaaRmdego Sedegis dadgomis 
aSkara, pirdapir da arsebiT safrTxes“.395 sasamarTlom aRniSna, rom 
im SemTxvevaSi, rodesac adamianTa qmedeba iwvevs usafrTxoebis da 
sxvaTa uflebebis darRvevis realur safrTxes, saxelmwifos mxridan 
reagirebis valdebuleba Cndeba. magram, sasamarTlos ganmartebis Ta-
naxmad, mowodeba, romelic danaSaulebrivi qmedebis sisruleSi moyvanis 
ganzraxvis gareSea gakeTebuli, ar iwvevs pasuxismgeblobas.396 rogorc 
vxedavT, sasamarTlom gamoiyena realuri safrTxis testi. realuri 
safrTxis, igive „cxadi da myisieri safrTxis“ testi pirvelad amerikis 
uzenaesma sasamarTlom 1919 wels gamoiyena saqmeSi Schenck v. United 
States da sabolood damkvidrda 1969 wlidan, rodesac sasamarTlom 
ganixila saqme Brandenburg v. Ohio.397 dasaxelebuli testi warmoadgens 
gamoxatvis Tavisuflebis uflebis dacvis efeqtur saSualebas. 

V. informaciis miRebisa da gavrcelebis Tavisufleba

saqarTvelos konstituciis me-17 muxlis me-2 punqti aRiarebs in-
formaciis Tavisuflad gavrcelebisa da miRebis uflebas, rac moicavs 
sasurveli formiT da saSualebebiT informaciis mimocvlas gansazR-
vrul Tu ganusazRvrel pirTa jgufTan.398 sakonstitucio sasamarTlos 
ganmartebiT, gamoxatvis Tavisuflebis ufleba „warmoadgens demokra-
tiuli sazogadoebis erT-erT ZiriTad fundaments da misi progresisa 
da TiToeuli individis TviTrealizaciis ZiriTad pirobas. aRniSnuli 
ufleba Seesabameba sajaro xelisuflebis valdebulebas, xelmisawv-
domi gaxados sazogadoebrivi interesis mqone informacia gonivru-
li SezRudvebis farglebSi“.399konstituciiT daculia „informaciis 

395 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba, II, p. 104.

396 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis №2/482,483,487,502 
gadawyvetileba, p. II.105.;

397 ix. maia kopaleiSvili, realuri safrTxis testi saqarTvelos sakonstitucio sasamarTlos 
samarTalwarmoebis praqtikaSi. Jurnali „Cemi advokati“, nomeri V, 2021 w. 

398 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos №1/7/1275 gadawyvetileba 
saqmeze „aleqsandre mZinaraSvili saqarTvelos komunikaciebis erovnuli komisiis 
winaaRmdeg“. II-9.

399 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 6 ivnisis №2/2/359 gadawyvetileba 
saqmeze „axalgazrda iuristTa asociacia saqarTvelos parlamentis winaaRmdeg“, p.1.
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Tavisufleba, misi Tavisufali gavrceleba da miReba sayovelTaod 
xelmisawvdomi wyaroebidan, informaciis matareblebidan, romlebic 
gamosadegia informaciis mopovebisa da gavrcelebisaTvis. Tavisufali 
informaciis gareSe SeuZlebelia Tavisufali azris Camoyalibeba. es 
aris norma, romelic krZalavs sazogadoebisaTvis, adamianis gonebisa-
Tvis „informaciuli filtris“ dayenebas, rac damaxasiaTebelia arade-
mokratiuli reJimebisaTvis“.400 konstitucia „icavs adamianis uflebas, 
miiRos da gaavrcelos informacia, gamoTqvas da gaavrcelos sakuTari 
azri, sagangebod icavs azrisa da informaciis sxvadasxva saSualebiT 
gavrcelebis SesaZleblobas, …maT Soris aris presa, televizia, in-
formaciis da azris gavrcelebis sxva saSualebebi“.401 

sakonstitucio sasamarTlos ganmartebiT, „informaciis Tavisu-
flebas saqarTvelos konstitucia gamorCeul adgils aniWebs da did 
yuradRebas uTmobs. sazogadoebaSi, sadac azris Tavisufleba aRiare-
bulia da daculia konstituciiT, aseve, daculia informaciis Tavi-
suflebac. informaciis Tavisuflebis gareSe warmoudgenelia azris 
Tavisuflebisa da Tavisufali sazogadoebisaTvis damaxasiaTebeli 
sasicocxlo diskusiisa da azrTa Widilis procesis uzrunvelyofa. 
azris CamoyalibebisaTvis aucilebelia, rom mopovebul iqnes infor-
macia, informaciis gavrcelebis Tavisufleba ki uzrunvelyofs, rom 
azri mivides avtoridan adresatamde. garda sazogadoebrivi datvir-
Tvisa, informaciis Tavisuflebas didi mniSvneloba aqvs calkeuli 
individis pirovnuli da inteleqtualuri ganviTarebisaTvis“.402 

VI. masobrivi informaciis saSualebebi Tavisufalia

saqarTvelos konstituciis me-17 muxliT garantirebulia ara 
mxolod piris ufleba, Tavisuflad gaavrcelos azri, informacia, 
Sexedulebebi, aramed agreTve is saSualebebi, romlebic azris, Sexe-

400 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris №2/2-389 
gadawyvetileba saqmeze „saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos 
parlamentisa da saqarTvelos prezidentis winaaRmdeg“, II-14.

401 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis #1/1/468 gadawyvetileba 
saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-2.

402 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtomberi, №2/3/406,408, 
gadawyvetileba saqmeze „saqarTvelos saxalxo damcveli da saqarTvelos axalgazrda 
iuristTa asociacia saqarTvelos parlamentis winaaRmdeg“, II-10.
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dulebebis gamoTqmis, informaciis gavrcelebisa da miRebisaTvis aris 
aucilebeli. aRniSnul saSualebebs ganekuTvneba, magaliTad, beWdviTi 
media, samauwyeblo saSualebebi, maT Soris — radiomauwyebloba da 
telemauwyebloba, agreTve informaciisa da azris gavrcelebis sxva 
saSualebebi.403 saqarTvelos sakonstitucio sasamarTlos dadgenili 
praqtikidan gamomdinare, saqarTvelos konstituciis me-17 muxliT 
daculia „informaciis Tavisufali gavrceleba da miReba sayovelTaod 
xelmisawvdomi warmoebidan, informaciis matareblebidan, romlebic 
gamosadegia informaciis mopovebisa da gavrcelebisaTvis“.404 yovelive 
aRniSnulidan gamomdinare, saqarTvelos konstituciis me-17 muxliT 
garantirebuli uflebis erT-erTi umTavresi funqciaa, uzrunvel-
yos informaciis Tavisufali gavrceleba sajarod xelmisawvdomi 
wyaroebis meSveobiT, rac umTavresad, swored masobrivi informaciis 
saSualebebiT xorcieldeba. amdenad, masobrivi informaciis saSua-
lebebi sazogadoebisa da individebis mier informaciis Tavisuflad 
miRebisa da gavrcelebis, azris formirebis erT-erTi centraluri, 
farTomasStabiani da efeqturi platformaa. swored masobrivi in-
formaciis saSualebebis Seuferxebeli, avtonomiuri, jerovani da 
damoukidebeli saqmianoba ganapirobebs sazogadoebisa da TiToeuli 
individis mier azrisa da misi gamoxatvis Tavisuflebis praqtikul 
da efeqtur realizacias.405 amasTan, gamosaxulebisa da xmovani ga-
moxatvis SesaZleblobebis gamo, azrisa da gamoxatvis Tavisuflebis 
uflebis ganxorcielebis procesSi gansakuTrebiT mniSvnelovani roli 
akisria audiovizualur medias. Sesabamisad, aucilebelia, aRniSnuli 
masobrivi informaciis saSualebebis saqmianobis ganxorcielebisaTvis 
sakmarisi garantiebis Seqmna.406

403 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „„Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg“, II-7.

404 saqarTvelos sakonstitucio sasamarTlos 2007 wlis №2/2/389 gadawyvetileba saqmeze 
„saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa da saqarTvelos 
prezidentis winaaRmdeg“, II-14.

405 ix. saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris №1/5/675,681 
gadawyvetileba saqmeze „„Sps samauwyeblo kompania rusTavi 2“ da „Sps telekompania 
saqarTvelo“ saqarTvelos parlamentis winaaRmdeg“, II-71,72.

406 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 17 dekembris № 2/6/1311 gadawyvetileba 
saqmeze „„Sps stereo+“, luka severini, laSa zilfimiani da robert xaxalevi saqarTvelos 
parlamentisa da saqarTvelos iusticiis ministris winaaRmdeg“, II-58.
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masobrivi informaciis saSualebebis saTanado funqcionirebaze 
mniSvnelovnad aris damokidebuli sazogadoebis informirebulobis 
done, TiToeuli adamianis mier saqarTvelos konstituciis me-17 
muxliT daculi uflebiT efeqturi sargebloba da, saboloo jamSi, 
sazogadoebis demokratiuli ganviTareba. aRniSnulidan gamomdinare, 
saxelmwifo xelisuflebis mxridan masobrivi informaciis saSuale-
bebis TavisuflebaSi Caurevloba ara mxolod maTi mesakuTreebis 
saqarTvelos konstituciis me-17 muxliT daculi uflebis nawilia, 
aramed ganekuTvneba sazogadoebis TiToeuli wevris interess.407 aR-
niSnulze miuTiTebs Tavad saqarTvelos konstituciis me-17 muxlis 
me-3 punqti, romelic adgens, rom „masobrivi informaciis saSualebebi 
Tavisufalia. cenzura dauSvebelia. saxelmwifos an calkeul pirebs 
ara aqvT masobrivi informaciis an misi gavrcelebis saSualebaTa 
monopolizaciis ufleba“.

sakonstitucio sasamarTlos SefasebiT, masobrivi informaciis 
saSualebaTa TavisuflebaSi moiazreba maTi instituciuri da orga-
nizaciuli damoukidebloba, saxelmwifosagan maTi Tavisufleba im 
mniSvnelovani rolis ganxorcielebisas, romelic medias ekisreba 
yovel demokratiul saxelmwifoSi. konstituciis me-17 muxlis me-3 
punqtis pirveli winadadeba icavs masobrivi informaciis saSualebe-
bis ZiriTad uflebasa da SesaZleblobas, ifunqcioniron mTavrobis 
kontrolis, SezRudvebisa da cenzuris gareSe, droulad moiZion 
da miawodon sazogadoebas informacia da ideebi sazogadoebisaTvis 
mniSvnelovan sakiTxebze saxelmwifo organoebisa Tu Tanamdebobis 
pirebis Caurevlad da saxelmwifo sazRvrebis miuxedavad. konstitu-
ciis dasaxelebuli norma adgens winapirobebs, romlebic aucilebelia 
imisaTvis, raTa masobrivi informaciis saSualebebma, konstituciuri 
sajaro wesrigiT miniWebuli uflebamosilebis farglebSi, Seasrulon 
TavianTi funqcia sajaro komunikaciis procesSi — ganaxorcielon 
„sazogadoebrivi darajis roli“, xeli Seuwyon gansxvavebuli ideebis 
cirkulacias, sazogadoebrivi problemebis saaSkaraoze gamotanas 
da maTze sajaro diskusiebs. masobrivi informaciis saSualebaTa 
Tavisufleba, uwinaresad, gulisxmobs swored maT instituciur-or-
ganizaciul Tavisuflebas, maT SesaZleblobas, gare Carevisagan da-

407 ix. saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris №1/5/675,681 
gadawyvetileba saqmeze „„Sps samauwyeblo kompania rusTavi 2“ da „Sps telekompania 
saqarTvelo“ saqarTvelos parlamentis winaaRmdeg“, II-73.
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moukideblad miiRon gadawyvetilebebi yvela Sesabamis sakiTxze, rac 
ki maT saqmianobas Seexeba, dawyebuli masmediis saSualebis dafuZ-
nebidan da misi Sida organizaciuli sakiTxebidan, TviTregulaciis 
CaTvliT, damTavrebuli informaciis mopovebiTa da gavrcelebiT.408 

1. masobrivi informaciis saSualebebis Tavisufleba da 
 gavrcelebuli informaciis Sinaarsobrivi mxare

sakonstitucio sasamarTlom imsjela sakiTxze — konstituciis me-
17 muxlis me-3 punqtis pirveli winadadebiT, masobrivi informaciis 
saSualebebis TavisuflebasTan erTad, daculia Tu ara am saSuale-
bebiT gavrcelebuli informaciis Sinaarsobrivi mxare. am sakiTxze 
sasamarTloSi ar iyo erTgvarovani Sexeduleba da gansxvavebuli azri 
iqna gamoTqmuli, romelzec qvemoT vimsjelebT. sasamarTlos ganmar-
tebiT, masobrivi informaciis saSualebaTa Tavisufleba, konstitu-
ciis me-17 muxlis me-3 punqtis pirveli winadadebis miznebisaTvis, ar 
gulisxmobs da ar moicavs masobrivi informaciis saSualebaTa iseT 
Tavisuflebas, romelic ar daeqvemdebareba saxelmwifos mxridan 
konstituciiT dadgenil SezRudvebs. aRniSnuli Seexeba, maT Soris, 
informaciisa da ideebis miRebisa da gavrcelebis Sinaarsobriv mxa-
res.409 

sasamarTlo aRniSnavs, rom roca sadavo normebi gulisxmobs konkre-
tuli xasiaTis informaciis Tavisuflad miRebisa da gavrcelebis 
SezRudvas misi Sinaarsis gamo, amgvari SezRudva scdeba saqarTvelos 
konstituciis me-17 muxlis me-3 punqtis pirveli winadadebiT daculi 
uflebrivi sferos farglebs („masobrivi informaciis saSualebebi 
Tavisufalia“) da amave konstituciuri debulebis mizanmimarTule-
bas.410 sasamarTlo azustebs, rom rodesac saqme Seexeba konkretuli 
Sinaarsis informaciis da ara informaciis gavrcelebis saSualebis 

408 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „„Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg“, II-18.

409 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „„Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg“, II-19.

410 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „„Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg“, II-20. 
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SezRudvas, igi Sefasebadia ara konstituciis me-17 muxlis me-3 
punqtis, aramed amave muxlis me-2 da me-5 punqtebis safuZvelze.411 
sasamarTlos ganmartebiT, konstituciis me-17 muxlis me-3 punqtis 
struqturidan ar gamomdinareobs, rom gamoxatvis/informaciis 
Tavisuflebis nebismier, da, miT umetes, Sinaarsobriv SezRudvas 
TiTqos moqmedebaSi mohyavs me-3 punqti mxolod imis gamo, rom 
SezRudva masmediasac Seexeba. konstituciis me-17 muxlis sistemaSi, 
gamoxatvis/informaciis Tavisufleba Sesabamisi azrebisa da infor-
maciis Sinaarsis, iseve rogorc maTi gavrcelebis saSualebisa Tu 
sxva faqtorebis miuxedavad, daculia am muxlis pirveli da meore 
punqtebiT. Sesabamisi SezRudvebi ki Sefasebadia amave muxlis me-5 
punqtis safuZvelze, romelic, erTi mxriv, adgens am TavisuflebaTa 
SezRudvis SesaZleblobas da, meore mxriv ki, amomwuravad CamoTvlis 
im sajaro da kerZo interesebs, romelTa dasacavad maTi SezRudva 
Sesabamis garemoebebSi gamarTlebulad SeiZleba iqnes miCneuli.412 

sainteresoa am mxriv mosamarTleTa gansxvavebuli azri,413 romlis 
Tanaxmadac, mosamarTleebma ar gaiziares sakonstitucio sasamarTlos 
ganmarteba saqarTvelos konstituciis me-17 muxlis me-3 punqtis 
pirveli winadadebis dacul sferosTan mimarTebiT. maT miiCnies, rom 
sakiTxis aseTi gadawyveta warmoadgens sakonstitucio sasamarTlos 
myarad dadgenili praqtikis imgvar cvlilebas, rasac uaryofiTi 
gavlena eqneba masobrivi informaciis saSualebebis, rogorc in-
formaciis gavrcelebis umniSvnelovanesi wyaros, uflebaTa dacvis 
masStabsa da xarisxze.414

gansxvavebuli azris avtorebma aseve ganmartes konstituciis me-17 
muxlis mesame punqtis farglebi. maTi mosazrebiT, sakonstitucio 
sasamarTlos plenumis umravlesobis pozicia — saqarTvelos kons-
tituciis me-17 muxlis me-3 punqtis pirveli winadadeba amoiwureba 
mxolod mediasaSualebebis instituciur-organizaciuli Tavisufle-
bis dacviT, xolo maT mier informaciis gavrcelebaze dawesebuli 
Sinaarsobrivi SezRudva dasaxelebuli uflebis farglebs miRmaa 
— winaaRmdegobaSi modis saqarTvelos konstituciis me-17 muxlis 

411 iqve, II-20.
412 iqve, II-20.
413 ix. saqarTvelos sakonstitucio sasamarTlos mosamarTleebis — irine imerliSvilis, 

giorgi kverenCxilaZis da Teimuraz tuRuSis gansxvavebuli azri saqarTvelos 
sakonstitucio sasamarTlos plenumis 2022 wlis 4 noembris N3/7/1483 saoqmo CanawerTan 
dakavSirebiT.

414 iqve, punqti 3.
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me-3 punqtis suliskveTebasTan da amgvari konstituciuri Canaweris, 
rogorc lex specialis arsebobis mizanTan.415

gansxvavebuli mosazrebis avtorebi miuTiTeben, rom saqarTvelos 
sakonstitucio sasamarTlos praqtikis analizidan gamomdinare, aS-
karaa, rom masobrivi informaciis saSualebebis ufleba, sakuTari 
Sexedulebisamebr gaavrcelon an ar gaavrcelon esa Tu is informacia, 
daculia, maT Soris, saqarTvelos konstituciis me-17 muxlis me-3 
punqtis pirveli winadadebiT. marTalia, saqarTvelos konstituciis 
me-17 muxlis me-2 punqti icavs ara mxolod piris uflebas, Tavisu-
flad gaavrcelos azri, informacia, Sexedulebebi, aramed, agreTve im 
saSualebebs, romlebic azris, Sexedulebebis gamoTqmis, informaciis 
gavrcelebisa da miRebisaTvis aris aucilebeli, Tumca me-17 muxlis 
me-3 punqtis pirveli winadadeba aris specialuri konstituciuri de-
buleba, romelic konkretulad uzrunvelyofs masmediis saSualebebis 
Tavisuflebas, moiZion, daamuSaon da gaavrcelon informacia. maso-
brivi informaciis saSualebebis rolisa da funqciuri datvirTvidan 
gamomdinare saqarTvelos konstituciis me-17 muxlis me-3 punqtis 
pirveli winadadeba sagangebod icavs swored maT Tavisuflebas. am-
denad, saqarTvelos konstituciis me-17 muxlis me-3 punqtis pirveli 
winadadeba warmoadgens lex specialis-s informaciis gavrcelebis zogad 
uflebasTan mimarTebiT (saqarTvelos konstituciis me-17 muxlis me-2 
punqti) da expressis verbis miuTiTebs konkretuli subieqtis — masobrivi 
informaciis saSualebebis Tavisuflebis dacvis aucileblobaze.416

gansxvavebul azrSi miTiTebulia, rom masobrivi informaciis 
saSualebebis mier informaciis Tavisuflad gavrcelebis SesaZle-
blobaze gavlenas axdens rogorc maT instituciur-organizaciul 
sakiTxebSi saxelmwifos Careva, aseve nebismieri saxis regulacia, 
romelic, Sinaarsobrivi maxasiaTeblidan gamomdinare, mediasaSuale-
bebs ukrZalavs/avaldebulebs konkretuli informaciis gavrcelebas. 
amdenad, miiCneven, rom logikur dasabuTebas moklebulia msjeloba, 
TiTqos saqarTvelos konstituciis me-17 muxlis me-3 punqtis pirveli 
winadadeba icavs mxolod media saSualebaTa instituciur-organiza-
ciul Tavisuflebas. maTi mosazrebiT, amgvari viwro ganmarteba azrs 
ukargavs masobrivi informaciis saSualebebis, rogorc specialuri 
subieqtis uflebaTa sagangebod dacvis mizans, ramdenadac, veranairi 

415 iqve, punqti 3.
416 iqve, punqti 11.
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instituciuri Tu organizaciuli damoukideblobis pirobebSi, ver 
SeZlebs media sakuTari funqciis srulyofilad Sesrulebas, Tuki 
maT ar eqnebaT konkretuli Sinaarsis mqone informaciis gavrcelebis 
ufleba. mediasaSualebebis instituciur-organizaciuli damoukide-
bloba warmoadgens swored im instruments, romelmac unda uzrunvel-
yos media saSualebaTa mier maTi umTavresi funqciis — sazogadoebis 
informirebis, sajaro diskusiis dawyebisa da gansxvavebuli ideebis 
cirkulirebis Sesruleba. sakonstitucio sasamarTlos plenumis 
umravlesobis msjeloba erTmaneTisagan xelovnurad mijnavs masobrivi 
informaciis saSualebebis Tavisuflebis sagangebod dacvis ZiriTad 
ideasa da motivacias da im ZiriTad instrumentebs, romlebic ga-
moiyeneba maT uzrunvelsayofad. saqarTvelos konstituciis me-17 
muxlis struqturuli da Sinaarsobrivi analizi calsaxad miuTiTebs 
konstituciis nebaze — masobrivi informaciis saSualebebis Tavisu-
fleba, maT Soris, maT mier sxvadasxva Sinaarsis mqone informaciis 
gavrcelebis ufleba, daculi iyos saqarTvelos konstituciis me-17 
muxlis me-3 punqtis pirveli winadadebiT.417

gansxvavebul azrSi aseve ganmartebulia konstituciis teqstSi 
specialuri normebis arsi. zogadad, konstituciis teqstSi ama Tu 
im subieqtis an uflebrivi komponentis mimarT arsebuli lex specialis 
mizania, rom konkretul subieqtTan/uflebriv komponentTan daka-
vSirebuli yvela ZiriTadi garantia, maTi dacvisa da realizebis 
berketebi amokiTxul iqnas swored am debulebaSi. sxvagvarad azri 
daekargeboda saqarTvelos konstituciis teqstSi zogadi da lex spe-
cialis normebis arsebobas. saqarTvelos konstituciis me-17 muxlis 
me-3 punqtis pirveli winadadebiT masobrivi informaciis saSualebaTa 
Tavisuflebis mniSvnelobaze xazgasma ar aris deklaraciuli xasiaTis 
Canaweri, misi ZiriTadi ideaa, daicvas masobrivi informaciis saSua-
lebebis avtonomia, rogorc organizaciul-samarTlebrivi kuTxiT, 
ise funqciuri — nebismieri Sinaarsis informaciis mopovebisa da 
gavrcelebis — TvalsazrisiT. swored am ori komponentis erTianoba 
qnis masobrivi informaciis saSualebebis Tavisuflebis qvakuTxeds, 
xolo maTi separacia warmoadgens ukan gadadgmul nabijs konstitu-
ciiT aRiarebuli uflebrivi farglebis ganmartebisas.418

417 iqve, punqtebi 13-14.
418 iqve, punqti 14.
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2. internetmedia da mediis sxvadasxva saSualebebi 

sakonstitucio sasamarTlom imsjela internetmediisadmi da zoga-
dad mediis sxvadasxva saSualebebisadmi saxelmwifos mxridan sxvadasxva 
mopyrobis SesaZleblobaze. mosarCele warmoadgens internetmedias da 
periodulad, sakuTari vebgverdis meSveobiT, internet platformaze 
ganaTavsebs garkveuli saxis informacias, maT Soris, sazogadoebrivi 
azris kvlevis Sedegebs. mosarCele aseve miiCnevda, rom sadavo norma 
arRvevda beWduri mediis uflebas. am nawilSi sasamarTlom mosarCele 
arauflebamosil subieqtad miiCnia da ganmarta, rom „mediis sxvadasxva 
saSualebebi (presa, televizia, radio, internet media) mravali faq-
toriT (maT Soris, potenciuri auditoriis sididiT, momxmarebelze 
zemoqmedebis gansxvavebuli gavleniT da sxv.) gansxvavdebian erTmane-
Tisagan da, marTalia, araerT sferoSi erTgvarovani uflebebi gaaCniaT 
da erTgvarovan SezRudvebs eqvemdebarebian, magram zogierT sferoSi, 
swored maTi gansxvavebulobis gamo, SesaZloa maTdami gansxvavebuli 
midgomebis gamoyenebas saWiroebdnen. is, rac gamarTlebul SezRudvad 
SeiZleba Sefasdes mediis erTi romelime saSualebis mimarT, SesaZloa 
gaumarTlebeli aRmoCndes sxvis mimarT da piriqiT. Sesabamisad, beWd-
viTi mediis mimarT, sarCelis misaRebobis sakiTxis Sefasebisas (kide-
vac rom ar gvqondes saqme arasaTanado mosarCelis problemasTan), 
sakonstitucio sasamarTlo ver daeyrdnoba prezumfcias, TiTqos 
daskvnebi, romlebsac Tavad gamoitans internetmediis mimarT arsebuli 
SezRudvebis konstituciurobisa Tu arakonstituciurobis Taobaze, 
Tanabrad da upirobod SeiZleba gavrceldes mediis sxva saSualebaze, 
maT Soris, beWdviT mediaze, ramdenadac aseTi prezumfciis daSveba 
gaumarTlebeli iqneboda. amgvarad, beWdviTi mediis mimarT arsebuli 
igive SezRudvebi, rac internetmediis mier aris gasaCivrebuli, calke 
Sefasebis sagania da winamdebare sarCelis farglebSi sakonstitucio 
sasamarTlo masze ver imsjelebs“.419

419 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „„Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg“, II-11.
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3. gadacemaTa/programaTa gavrcelebis SezRudvis Sesaxeb 

sakonstitucio sasamarTlom imsjela iTvleba Tu ara cenzu-
rad gadacemaTa/programaTa gavrcelebis SezRudva. sasamarTlos 
ganmartebiT, „cenzura“ konstituciis me-17 muxlis me-3 punqtis 
me-2 winadadebis gagebiT, marTalia, aseve SeiZleba ukavSirdebodes 
garkveuli Sinaarsis informaciis gavrcelebis SezRudvas, magram 
igi, uwinaresad da umTavresad, gulisxmobs informaciis winaswari, 
regularuli Semowmebis sistemas, romlis farglebSic, saxelmwi-
fo, SemzRudavi RonisZiebis gamoyenebis safuZvelze, informaciis 
gavrcelebis SesaZleblobis miniWebas uqvemdebarebs prevenciuli 
kontrolis meqanizmebs, garkveul safrTxeTa acilebis mizniT. ker-
Zod, aseT dros, konkretuli saxis informacia mis gamoqveynebamde 
gadis Sesabamis Sinaarsobriv filtrs saxelmwifos, romelime ins-
tituciis an makontrolebeli organos mxridan da amgvari winaswa-
ri Semowmebis Sedegad xdeba informaciis gavrcelebaze Tanxmobis 
gacema, uaris Tqma an/da informaciis Sesabamisad modificirebis 
davaleba. Sesabamisad, konstituciiT moazrebuli „cenzuris“ akr-
Zalva gulisxmobs generalur akrZalvas, romlis pirobebSic, dauS-
vebelia Sinaarsobrivad Seumowmebeli informaciis Tavisuflad da 
sajarod gavrceleba uflebamosili organos an Tanamdebobis piris 
winaswari Tanxmobis gareSe da romelic miznad isaxavs Tavisufali 
sityvis, informaciis Tavisufali cirkulaciis SezRudvas garkveu-
li ideologiuri, politikuri, religiuri Tu sxva mosazrebebiT. 
igi SeiZleba gulisxmobdes imgvari sistemis arsebobasac, sadac 
danergilia dasaxelebuli subieqtebis winaSe masmediis saSualebis 
erTgvari araformaluri angariSvaldebuleba sakiTxze — esa Tu is 
informacia gadaices Tu ara an ra formiT. informaciis gavrcelebis 
Tavisuflebis amgvari SezRudva konstituciiT akrZalulia da misgan 
ukan daxeva nebadarTuli ar aris.420 imavdroulad, sakonstitucio 
sasamarTlom xazi gausva, rom „konkretuli saxis informaciis ga-
vrcelebisa da misi Tavisufali cirkulaciis winaswari akrZalva 
yovelTvis rodia „cenzura“. magaliTad, akrZalulia saxelmwifo, 
komerciuli, piradi saidumlos an sxva konfidencialuri infor-

420 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „„Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg“, II-25.
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maciis gavrceleba, magram es, cxadia, ar warmoadgens „cenzuras“ 
me-17 muxlis me-3 punqtis gagebiT“.421 

imisTvis, rom sadavo norma sakonstitucio sasamarTlom Seafasos 
cenzuris dauSveblobis Sesaxeb konstituciur debulebasTan mimar-
TebiT, mosarCelem, uwinaresad, unda miuTiTos sajaro uflebamosi-
lebis ganmaxorcielebeli subieqtis imgvari Semakavebeli meqanizmis 
arsebobaze, romelic zRudavs informaciis pirvelad gasajaroebas 
imgvarad, rom sajarod gavrcelebas damokidebuls xdis zedamxedve-
li piris Sesabamis nebarTvaze da informaciis mimarT mis subieqtur 
damokidebulebaze.422

sasamarTlo aRniSnavs, rom sadavo normiT dadgenili wesi saer-
Tod ar iTvaliswinebs sajaro uflebamosilebis ganmaxorcielebeli 
subieqtis mier, informaciis gavrcelebamde, masze winaswari Sinaar-
sobrivi zedamxedvelobis SesaZleblobas. Sedegad, sadavo normebSi 
miTiTebuli informaciis gavrceleba daqvemdebarebuli ar aris sajaro 
uflebamosilebis ganmaxorcielebeli piris mier nebarTvis gacemaze. 
Sesabamisad, saredaqcio Tavisuflebis gamoxatvis amgvari xasiaTis 
winare SezRudva, miT ufro im sajaro interesis uzrunvelyofis 
mizniT, romelsac arasrulwlovanTa dacva warmoadgens, ver iqneba 
klasikuri gagebiT cenzuris makoreqtirebeli efeqtis momxdeni.423

4. icavs Tu ara masobrivi informaciis saSualebebis Tavisufleba 
maT mesakuTreTa qonebriv interesebs 

saqarTvelos konstituciis me-17 muxlis me-3 punqti gancalkeve-
biT miuTiTebs masobrivi informaciis saSualebebis Tavisuflebasa 
da maTi monopolizaciis akrZalvaze, rac cxadyofs, rom gamoxatvis 

421 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „„Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg“, II-26.

422 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „„Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg“, II-72.

423 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „„Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg“, II-73.
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Tavisufleba gamorCeulad icavs ara mediasaSualebebis mesakuTre-
Ta qonebrivi an biznesinteresebis uzrunvelyofas, aramed Tavad 
masobrivi informaciis saSualebebisa da maTi mesakuTreebis mier 
informaciis Tavisuflad gavrcelebis uflebas da sazogadoebis 
TiToeuli wevris SesaZleblobas, Tavisufal mediagaremoSi miiRos 
da gaavrcelos informacia.424

sasamarTlo aRniSnavs, rom „saxelmwifo valdebulia, Seqmnas sa-
marTlebrivi wesrigi, romelSic masobrivi informaciis saSualebebi 
daculi iqnebian imgvari valdebulebebis dawesebisagan, romlebic 
dausabuTeblad SezRudaven maT mier informaciis Tavisuflad ga-
vrcelebis SesaZleblobas da uaryofiT gavlenas moaxdenen maT mier 
saqarTvelos konstituciis me-17 muxliT garantirebuli uflebebiT 
srulyofil sargeblobaze. yovelive aRniSnulidan gamomdinare, re-
gulacia, romelic aferxebs masobrivi informaciis saSualebebis mier 
samauwyeblo saqmianobis ganxorcielebis SesaZleblobas, zRudavs 
saqarTvelos konstituciis me-17 muxlis pirveli punqtis pirvel wi-
nadadebas, me-2 punqts da me-3 punqtis pirvel da me-2 winadadebebs“.425

VII. internetze wvdomisa da internetiT  
Tavisuflad sargeblobis ufleba

saqarTvelos konstituciis me-17 muxlis me-4 punqtiT garantire-
bulia internetze wvdomisa da internetiT Tavisuflad sargeblobis 
ufleba. miTiTebuli ufleba, romelic konstituciis dRes moqmed 
redaqciaSia, 2018 wlis 16 dekembramde moqmedi konstituciis teqstSi 
ar iyo. gamoxatvis Tavisuflebis dasaxelebul uflebriv SinaarsTan 
mimarTebiT saqarTvelos sakonstitucio sasamarTlos praqtika jer 
ar aqvs. 

amasTan, unda gamovyoT sakonstitucio sasamarTlos saoqmo Ca-
naweri dasaxelebul uflebasTan mimarTebiT. konstituciuri sar-

424 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris №1/5/675,681 
gadawyvetileba saqmeze „„Sps samauwyeblo kompania rusTavi 2“ da „Sps telekompania 
saqarTvelo“ saqarTvelos parlamentis winaaRmdeg“, II-74.

425 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 17 dekembris №2/6/1311 
gadawyvetileba saqmeze „„Sps stereo+“, luka severini, laSa zilfimiani da robert 
xaxalevi saqarTvelos parlamentisa da saqarTvelos iusticiis ministris winaaRmdeg“, 
II-61.
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Celis Tanaxmad, mosarCeles warmoadgens internetmedia, romelic 
periodulad, sakuTari vebgverdis meSveobiT, internet platformaze 
ganaTavsebs garkveuli saxis informacias, maT Soris, sazogadoebri-
vi azris kvlevis Sedegebs. sasamarTlo aRniSnavs, rom, sazogadod, 
mediis sxvadasxva saSualebebi (presa, televizia, radio, internet 
media) mravali faqtoriT (maT Soris, potenciuri auditoriis sidi-
diT, momxmarebelze zemoqmedebis gansxvavebuli gavleniT da sxv.) 
gansxvavdebian erTmaneTisagan da, miuxedavad imisa, rom araerT 
sferoSi erTgvarovani uflebebi gaaCniaT da erTgvarovan SezRud-
vebs eqvemdebarebian, zogierT sferoSi, swored maTi gansxvavebu-
lobis gamo, SesaZloa, maTdami gansxvavebuli midgomebis gamoyenebas 
moiTxovdnen. is, rac gamarTlebul SezRudvad SeiZleba Sefasdes 
mediis erTi romelime saSualebis mimarT, SesaZloa gaumarTlebeli 
aRmoCndes sxvis mimarT da piriqiT. sakonstitucio sasamarTlo ver 
daeyrdnoba prezumfcias, rom TiTqos daskvnebi, romlebsac gamoitans 
internetmediis mimarT arsebuli SezRudvebis konstituciurobisa 
Tu arakonstituciurobis Taobaze, Tanabrad da upirobod SeiZleba 
gavrceldes mediis sxva saSualebaze, maT Soris, beWdviT mediaze, 
ramdenadac aseTi prezumfciis daSveba gaumarTlebeli iqneboda.426 

informaciis miRebisa da gavrcelebis konteqstSi internetiT 
sargeblobasTan dakavSirebiT, mosamarTleebma mosazrebebi gamoTqves 
erT-erT saqmeze Camoyalibebul gansxvavebul azrSi. maTi mosazrebiT, 
interneti Tanamedrove sazogadoebaSi nebismieri formiT gamoxa-
tuli informaciis miRebisa da gavrcelebis erT-erTi umTavresi 
wyaroa, romlis meSveobiTac eleqtronul sivrceSi, drois mcire 
monakveTSi, ganuzomeli moculobis informacia akumulirdeba. in-
ternetis gamoyenebiT SesaZlebeli xdeba individTa gansxvavebuli 
jgufebis fizikur sazRvrebs miRma, virtualur sivrceSi Tavmoyra, 
komunikacia da informaciis gaziareba. mosamarTleTa mosazrebiT, 
xelmisawvdomobis, gacvlili informaciis moculobisa da mraval-
ferovnebis, iseve, rogorc amgvar informaciaze wvdomis simartivis 
gaTvaliswinebiT, gamoxatvis Tavisuflebis uzrunvelyofis procesSi 
internetis roli uprecedento da Seucvlelia. gamoxatvis Tavisu-
flebis realizaciis procesSi internetis rolisa da sargeblianobis 

426 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1483 saoqmo 
Canaweri saqmeze „Sps sainformacio centrebis qseli“ saqarTvelos parlamentis 
winaaRmdeg, II-11.
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aRiarebis paralelurad, ramdenadac martivia internetis meSveobiT 
informaciis gacvla-gamocvla, imdenad rTulia, globalur konte-
qstSi, informaciis dinebis kontroli. internetiT gavrcelebuli 
informacia ar Semoifargleba saxelmwifoTa fizikuri sazRvrebiT 
da Tanabrad xelmisawvdomia msoflio masStabiT, ama Tu im Sinaarsis 
informaciis gavrcelebis SezRudva, SesaZlebelia, namdvilad war-
moadgendes rTulad misaRwev amocanas.427 

VIII. gamoxatvis Tavisufleba da pativisa da  
Rirsebis dacva

gamoxatvis Tavisuflebis farglebis ganmartebisas, sakonstitucio 
sasamarTlom yuradReba gaamaxvila, rom gamoxatvis Tavisuflebis 
uflebiT sargebloba unda moxdes sxva konstituciuri interese-
bis gaTvaliswinebisa da pativiscemis pirobebSi428. sakonstitucio 
sasamarTlos mouxda gamoxatvis Tavisuflebis ganmarteba sxva fun-
damentur uflebebTan da legitimur interesebTan potenciuri da-
pirispirebisas konstituciuri balansis dacvis fonze.429 „zogadad, 
konfliqti iseT konstituciur Rirebulebebs Soris, rogorebicaa 
adamianis saxelis, reputaciis, pativis ufleba da gamoxatvis Tavi-
sufleba, obieqturad gardauvalia. aseT dros konstituciis mizani 
aris maTi gonivruli dabalanseba, orive sikeTis uzrunvelyofa, 
xolo xelisuflebis valdebulebaa aseTi balansis dacva“.430

sasamarTlo aRniSnavs, rom gamoxatvis Tavisufleba SeiZleba Sei-
zRudos adamianis saxelis, pativis, reputaciis dacvis mizniT, maT 
Soris, sasamarTloSi davis gziT. „kiTxvis niSnis qveS ar dgas adamianis 
pativis uflebis dacvis legitimuri interesi, rodesac is ciliswamebis 
msxverpli xdeba. Tumca, aqve unda aRiniSnos, rom gamoxatvis Tavisu-

427 saqarTvelos sakonstitucio sasamarTlos mosamarTleebis — giorgi TevdoraSvilisa da 
giorgi kverenCxilaZis gansxvavebuli azri saqarTvelos sakonstitucio sasamarTlos 
pirveli kolegiis 2022 wlis 4 noembris №1/8/926 gadawyvetilebasTan („giorgi logua 
saqarTvelos parlamentis winaaRmdeg“) mimarTebiT. punqtebi 16-17. 

428 qeTevan eremaZe, Tavisuflebis damcvelni Tavisuflebis ZiebaSi, Tbilisi, 2018 w.,  
gv. 117.

429 iqve, gv. 117.
430 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris №1/6/561,568 

gadawyvetileba saqmeze saqarTvelos moqalaqe iuri vazagaSvili saqarTvelos 
parlamentis winaaRmdeg, II-38.
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flebis usafuZvlod da mometebulad SezRudvis Tavidan acilebis 
mizniT, xelisufleba valdebulia, Caerios am TavisuflebaSi mxolod 
maSin, rodesac adamianis saxelis da reputaciis uflebas safrTxe 
realurad emuqreba, amasTan, mxolod im intensivobiT da formiT, 
rac obieqturad sakmarisia am sikeTis dasacavad. maSasadame, iseve 
rogorc zogadad, gamoxatvis TavisuflebaSi Careva gamarTlebulia 
mxolod maSin da im formiT, rodesac da ra intensivobiTac es au-
cilebelia demokratiul sazogadoebaSi“.431 sasamarTlo miuTiTebs, 
rom uflebis personaluri xasiaTidan gamomdinare, SeuZlebelia 
gardacvlili piris nacvlad, misma, Tundac yvelaze axlobelma, 
missave saukeTeso interesebis dacvis keTilsindisierad aRsrulebis 
farglebSi, zustad icodes, ras CaTvlida gardacvlili piri pativis/
reputaciis Semlaxvelad, ras ganicdida cocxali rom yofiliyo da 
miiRebda Tu ara is moralur zians konkretuli gancxadebis Sedegad. 
SeuZlebelia gardacvlili piris namdvili nebis dadgena, radgan yove-
li adamiani Tavad gansazRvravs ra aris misTvis konkretul momentSi 
mniSvnelovani, ra saxiT gadawyvets misi sikeTis dacvas. garda amisa, 
… SesaZloa, mxolod gardacvlili piri flobdes swor informacias. 
Sedegad, is gancxadeba, romelic mis axlobels cilismwameblurad, 
anu arsebiTad mcdar informaciad miaCnia, sinamdvileSi, SesaZloa 
swor, namdvil faqtebs efuZnebodes da, Sesabamisad, sulac ar iyos 
cilismwamebluri, ris gamoc, gardacvlili sicocxleSi ar idavebda. 
gancxadeba efuZneba Tu ara arsebiTad mcdar faqts, umetes SemTxve-
vaSi, yvelaze ukeT mxolod gancxadebis uSualo adresatma SeiZleba 
icodes, mxolod man icis sakuTar Tavze piruTvneli simarTle, ris 
gamoc, mas aqvs yvelaze obieqturi safuZveli, konkretuli zianis 
gamo, idavos an ara sasamarTloSi. bunebrivia, ar unda gamovricxoT, 
rom simarTle gardacvlilis identurad icodnen misma uaxloesma 
adamianebmac, magram im SemTxvevaSic ki, Tu axloblebs SeuZliaT 
simarTlis mtkiceba (aqvT sakmarisi mtkicebulebebi), imis mtkiceba 
mainc SeuZlebelia, piri cocxali rom yofiliyo, aucileblad idavebda 
Tu ara sasamarTloSi.432 sasamarTlom daadgina, rom uflebis buneba 
da konstituciiT dadgenili balansi ar iZleva gardacvlili piris 

431 iqve, II-49.
432 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris №1/6/561,568 

gadawyvetileba saqmeze: saqarTvelos moqalaqe iuri vazagaSvili saqarTvelos 
parlamentis winaaRmdeg, II-35, 36.
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pativis uflebis subieqtad miCnevis SesaZleblobas. Sesabamisad, ar 
arsebobs am uflebis sasamarTloSi dacvis safuZveli.433

erT-erT saqmeSi mosarCeleebi miiCnevdnen, rom gamoxatvis Ta-
visuflebis SezRudvasTan erTad moxda maTi pativisa da Rirsebis 
xelyofac. sasamarTlom gamoxatvis Tavisuflebisa da pativisa da 
Rirsebis xelyofa ar daadgina, Tumca gaakeTa mniSvnelovani ganmar-
teba, rom sasamarTlosaTvis amosavali wertili ver iqneba pativisa 
da Rirsebis samoqalaqo-samarTlebrivi gageba. Rirsebis konstitu-
ciur-samarTlebrivi ganmarteba gansxvavebulia. pativisa da Rir-
sebis konstituciuri dacvis arsi imaSi mdgomareobs, rom mTavari 
Rirebuleba aris adamiani, rogorc TviTmyofadi, Tavisufali da 
sxva adamianebis Tanaswori subieqti. adamianis Rirsebis dacva aris 
is, rac upirobod ekuTvnis yvela adamians saxelmwifosagan. Rirseba 
adamians aqvs iqedan gamomdinare, rom is adamiania da am SemTxvevaSi 
mniSvneloba ar gaaCnia sazogadoebis Sexedulebas masze, an mis su-
bieqtur TviTSefasebas. adamianis Rirsebis pativiscema gulisxmobs 
yoveli adamianis pirovnul aRiarebas, romlis CamorTmeva da SezRudva 
dauSvebelia. Rirseba aris is ufleba da amave dros, is fundamenturi 
konstituciuri principi, romelsac eyrdnoba da ukavSirdeba ZiriTadi 
uflebebi. Rirsebis xelyofa, faqtobrivad, yovelTvis ukavSirdeba 
sxva ZiriTadi uflebis an uflebebis darRvevas.434

IX. gamoxatvis Tavisuflebis uflebis SezRudvis  
„msusxavi efeqti“ uflebiT sargeblobisas

saqarTvelos sakonstitucio sasamarTlom miuTiTa gamoxatvis 
Tavisuflebis uflebiT sargeblobisas „msusxavi efeqtis“ riskze, 
roca mosalodneli sanqciis/pasuxismgeblobis SiSiT piri iZulebu-
lia Tavi Seikavos gamoxatvis Tavisuflebis uflebis srulyofilad 
ganxorcielebisagan. sasamarTlos ganmartebiT, „gamoxatvis Tavisu-
flebis regulirebisas kanonmdebeli valdebulia, gaiTvaliswinos 
pasuxismgeblobis ganmsazRvreli normis gavlena piris uflebaze. ... 

433 iqve, II-56.
434 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris №2/2-389 

gadawyvetileba saqmeze „saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos 
parlamentisa da saqarTvelos prezidentis winaaRmdeg“, II-30,31.
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daculi ufleba „msusxav efeqts“ ganicdis, Tu piri, mosalodneli 
sanqciis SiSiT, iZulebulia Tavi Seikavos uflebis srulyofilad 
ganxorcielebisagan da TviTSezRudva aisaxeba gamoxatvis Tavisufle-
bis normatiulad SeuzRudav nawilzec. „msusxavi efeqtis“ gavleniT 
normis zemoqmedeba gamoxatvis Tavisuflebis realizebaze SesaZle-
belia gascdes misi regulirebis sferos da faqtobrivad SezRudos 
is urTierTobebi, romelTa mowesrigebac kanonmdeblis mizans arc ki 
warmoadgenda. gamoxatvis Tavisuflebis sferos amgvarad regulire-
bam SesaZlebelia gamoiwvios sazogadoebis gaumarTlebeli Caketva, 
misi moqmedebis Tavisuflebis TviTSezRudva, aiZulos adamianebi, 
moaxdinon TviTcenzura gamoxatvis TavisuflebiT daculi sferos 
im nawilSi, romlis SezRudvis aucileblobac ar arsebobs, rac, 
TavisTavad, am uflebis araTanazomierad SezRudvis tolfasia“.435

aseve, sainteresoa sakonstitucio sasamarTlos mosamarTleebis 
gansxvavebul azrSi gamoTqmuli mosazreba gamoxatvis Tavisuflebis 
uflebis SezRudvisas „msusxavi efeqtis“ riskis arsebobaze. mosarCele 
erT-erT argumentad asaxelebda, rom ganuWvreteli kanonmdeblobiT 
dakisrebuli pasuxismgebloba „msusxav efeqts“ axdenda gamoxatvis 
TavisuflebiT sargeblobaze. mosamarTleebis mosazrebiT, gamoxatvis 
Tavisuflebis xasiaTidan gamomdinare, sakonstitucio sasamarTlos mier 
gadawyvetilebaSi unda Semowmebuliyo sadavo normiT gansazRvruli 
formiT akrZalvas ramdenad aqvs „msusxavi efeqti“ gamoxatvis Tavisu-
flebis im nawilis mimarT, romelic SesaZlebelia ar eqceodes sadavo 
normis mowesrigebis sferoSi. msgavsi efeqti, SesaZloa ganpirobebuli 
iyos, maT Soris, sadavo normis bundovanebiT. saqarTvelos konsti-
tuciis me-17 muxli damoukideblad adgens gamoxatvis Tavisuflebis 
SemzRudveli regulirebis gansazRvrulobis standartebs. kerZod, 
sakiTxi imis Taobaze, aqvs Tu ara adgili gamoxatvis TavisuflebaSi 
Carevas, mWidrod aris dakavSirebuli, maT Soris, Tavad am uflebis 
ganxorcielebaze „msusxavi efeqtis“ arsebobis riskebTan.436 gansxva-
vebuli azris avtorebi miiCneven, rom sadavo norma pornografiuli 

435 saqarTvelos sakonstitucio sasamarTlos 2013 wlis 14 maisis №2/2/516,542 gadawyvetileba 
saqmeze „saqarTvelos moqalaqeebi — aleqsandre baramiZe, laSa tuRuSi, vaxtang xmalaZe 
da vaxtang maisaia saqarTvelos parlamentis winaaRmdeg“, II-8.

436 saqarTvelos sakonstitucio sasamarTlos mosamarTleebis — giorgi TevdoraSvilisa da 
giorgi kverenCxilaZis gansxvavebuli azri saqarTvelos sakonstitucio sasamarTlos 
pirveli kolegiis 2022 wlis 4 noembris №1/8/926 gadawyvetilebasTan („giorgi logua 
saqarTvelos parlamentis winaaRmdeg“) mimarTebiT, punqtebi 7-8.
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nawarmoebis ukanonod gavrcelebisaTvis pasuxismgeblobis dadgenis 
nawilSi ar aris Camoyalibebuli sakmarisi sicxadiT da gaaCnia „msusxavi 
efeqti“ gamoxatvis Tavisuflebaze. sadavo RonisZieba iZulebuls xdis 
adamianebs, gamoxatvis Tavisuflebis uflebis realizaciisas, pasuxis-
mgeblobis/sanqciis dakisrebis SiSiT, ganaxorcielon TviTcenzura 
da imaze metad SeizRudon Tavi ama Tu im nawarmoebis gavrcelebisas, 
vidre amas sadavo regulacia moiTxovs.437

X. uflebis SezRudvis legitimaciis testi 

sakonstitucio sasamarTlom adamianis uflebaTa da ZiriTad Tavi-
suflebaTa dacvis evropuli konvenciis me-10 muxlis gaTvaliswinebiT 
miuTiTa is testi, romlis dakmayofilebis SemTxvevaSi gamoxatvis 
TavisuflebaSi Careva konstituciis Sesabamisi iqneba. konstituciis 
me-17 muxlis me-5 punqtis Tanaxmad, „am uflebaTa SezRudva dasaSvebia 
mxolod kanonis Sesabamisad, demokratiul sazogadoebaSi aucilebeli 
saxelmwifo an sazogadoebrivi usafrTxoebis an teritoriuli mTliano-
bis uzrunvelsayofad, sxvaTa uflebebis dasacavad, konfidencialurad 
aRiarebuli informaciis gamJRavnebis Tavidan asacileblad an sasa-
marTlos damoukideblobisa da miukerZoeblobis uzrunvelsayofad“.

sasamarTlo ganmartavs, rom gamoxatvis Tavisufleba ar aris 
absoluturi ufleba da konstitucia iTvaliswinebs me-17 muxliT 
garantirebuli Tavisuflebis SesaZlo SezRudvebis CamonaTvals. 
xelisufleba uflebamosilia, Caerios gamoxatvis Tavisuflebis 
ganxorcielebaSi, Tu daculia Semdegi sami piroba erTad: 

a. Careva gaTvaliswinebulia kanoniT;
b. Careva miznad isaxavs me-17 muxlis me-5 punqtSi CamoTvlil erT 

an ramdenime interess; 
g. Careva aucilebelia demokratiul sazogadoebaSi.438

sakonstitucio sasamarTlo uflebaSi Carevis konstituciurobis 
SemowmebisTvis iyenebs Tanazomierebis tests, romelic calke para-
grafSia mocemuli. 

437 iqve, punqti 10.
438 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 6 ivnisis №2/2/359 gadawyvetileba 

saqmeze „saqarTvelos axalgazrda iuristTa asociacia saqarTvelos parlamentis 
winaaRmdeg“, p.1.
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XI. uflebis SezRudvis formaluri garantia —  
„dasaSvebia mxolod kanonis Sesabamisad“

gamoxatvis Tavisufleba ar aris absoluturi ufleba. saqarTvelos 
konstituciis me-17 muxlis me-5 punqti iTvaliswinebs misi SezRudvis 
SesaZleblobas Semdeg kriteriumze miTiTebiT: „dasaSvebia mxolod 
kanonis Sesabamisad“. sakonstitucio sasamarTlom ganmarta dasaxele-
buli formaluri safuZvlis mniSvneloba. saqarTvelos sakonstitu-
cio sasamarTlos ganmartebiT, „adamianis ZiriTadi uflebebisa da 
Tavisuflebebis damdgeni konstituciuri normebi, rig SemTxvevebSi, 
moiTxoven, rom ZiriTad uflebaSi Careva ganxorcieldes konkretuli 
samarTlebrivi formis dacviT“.439 aRniSnuli formaluri moTxovnebis 
daucveloba ki, regulirebis Sinaarsis miuxedavad, iwvevs ZiriTadi 
uflebis SemzRudavi normis arakonstituciurad cnobas.440

sasamarTlos ganmartebiT, konstituciiT dadgenili formaluri 
moTxovna, rom esa Tu is sakiTxi mowesrigdes kanoniT, konkretul 
sakiTxze gadawyvetilebis mimReb legitimur organod saqarTvelos 
parlamentis gansazRvras emsaxureba. kerZod, saqarTvelos konsti-
tucia saxeldebiT miuTiTebs im sakiTxebs, romelTa mowesrigebis 
uflebamosileba mxolod saqarTvelos parlaments gaaCnia.441 uflebis 
kanonis safuZvelze SezRudvis Sesaxeb konstituciuri daTqma emsaxu-
reba adamianis uflebebisa da Tavisuflebebis efeqturad dacvas. 

 „konstituciuri uflebamosilebis Sesabamisi konstituciuri 
legitimaciis armqone subieqtis mier ganxorcieleba qmnis rogorc 
Zalauflebis borotad gamoyenebisa da adamianis uflebaTa da Ta-
visuflebaTa darRvevis riskebs, ise safrTxes uqmnis saxelmwifos 
efeqtian funqcionirebas“.442 amgvarad, konstituciuri kompetenciebi 

439 saqarTvelos sakonstitucio sasamarTlos 2018 wlis 26 ivlisis №2/5/700 gadawyvetileba 
saqmeze „„Sps koka-kola boTlers jorjia“, „Sps kastel jorjia“ da „ss wyali margebeli“ 
saqarTvelos parlamentisa da saqarTvelos finansTa ministris winaaRmdeg“, II-13.

440 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos N 1/7/1275 gadawyvetileba 
saqmeze aleqsandre mZinaraSvili saqarTvelos komunikaciebis erovnuli komisiis 
winaaRmdeg“, II-23.

441 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 27 martis №1/4/757 gadawyvetileba 
saqmeze „saqarTvelos moqalaqe giorgi kraveiSvili saqarTvelos mTavrobis winaaRmdeg“, 
II-20.

442 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 29 seqtembris №3/4/641 
gadawyvetileba saqmeze „quTaisis saapelacio sasamarTlos konstituciuri wardgineba 
„aWaris avtonomiuri respublikis qonebis marTvisa da gankargvis Sesaxeb“ aWaris 
avtonomiuri respublikis kanonis me-19 muxlis me-3 punqtis konstituciurobis 
Taobaze“, II-6.
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da amocanebi konstituciis safuZvelze uflebamosilma organom unda 
ganaxorcielos. konstituciis Tanaxmad, saqarTvelos parlamenti 
warmoadgens sakanonmdeblo xelisuflebis ganmaxorcielebel orga-
nos da mas aqvs miniWebuli fundamenturi mniSvnelobis sakiTxebis 
kanoniT mowesrigebis valdebuleba. 

saqarTvelos parlamenti aris is konstituciuri organo, romelic 
sakiTxs wyvets gamWvirvale sakanonmdeblo procesis safuZvelze, 
politikuri debatebis Sedegad, rac safuZvelSive qmnis damatebiT 
filtrs uflebaSi gaumarTleblad Carevis riskebis Sesamcireblad. 
cxadia, amgvari procedura ar uzrunvelyofs konstituciuri uflebe-
bis darRvevis srulfasovan prevencias, Tumca, udavod, mniSvnelovnad 
amcirebs Zalauflebis TviTneburad gamoyenebis risks, uzrunvelyofs 
miRebuli aqtis mimarT met legitimacias da sandoobas.443

1. gamoxatvis Tavisuflebis SezRudvis  
uflebamosilebis delegireba

amavdroulad, sakonstitucio sasamarTlom imsjela, parlamentis 
uflebamosilebaze, moaxdinos uflebis SezRudvis sakiTxis delegireba 
sxva organoze. konstituciiT gaTvaliswinebuli daTqma „uflebaTa 
SezRudva dasaSvebia mxolod kanonis Sesabamisad“, bunebrivia, ar 
gulisxmobs, rom ufleba mxolod saqarTvelos parlamentma SeiZleba 
SezRudos. sakonstitucio sasamarTlos praqtikis Sesabamisad, ama 
Tu im uflebis kanoniT SezRudvis konstituciuri moTxovnis mizani 
ar aris uflebis regulirebasTan dakavSirebuli yvela, maT Soris, 
formaluri sakiTxebis kanoniT mowesrigeba (ix. mutatis mutandis saqar-
Tvelos sakonstitucio sasamarTlos 2019 wlis 28 maisis №2/2/867 
gadawyvetileba saqmeze „remzi SaraZe saqarTvelos iusticiis minis-
tris winaaRmdeg“, II-13). sasamarTlos ganmartebiT, uflebamosilebis 
delegirebis meqanizmi mniSvnelovnad amartivebs kanonSemoqmedebiT 
saqmianobas da sakanonmdeblo xelisuflebas aZlevs SesaZleblobas, 
miiRos gadawyvetilebebi principul politikur-samarTlebriv saki-

443 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos N 1/7/1275 gadawyvetileba 
saqmeze „aleqsandre mZinaraSvili saqarTvelos komunikaciebis erovnuli komisiis 
winaaRmdeg“, II-28.
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Txebze, xolo maTi implementaciisaTvis saWiro detalebis mowesri-
geba ki sxva saxelmwifo organoebs gadaandos. garkveuli sakiTxebis 
mowesrigebis uflebamosilebis delegireba, aseve, SesaZloa, gamarT-
lebuli iyos sakanonmdeblo teqnikis TvalsazrisiTac. sasamarTlos 
miTiTebiT, miuxedvad imisa, rom sakiTxis kanoniT mowesrigeba qmnis 
stabilurobis ufro maRal garantiebs, zogierTi sakiTxis gadawyveta 
saWiroebs moqnil sakanonmdeblo meqanizms. am TvalsazrisiT ufle-
bamosilebis delegireba xels uwyobs martiv normatiul cvlilebebs 
im sferoebSi, romlebic saWiroebs xSir modifikacias, gamartivebuli 
procedurebis safuZvelze, regulirebis Secvlil garemoebebze mor-
gebas. amasTan, mowesrigebis uflebamosilebis delegireba, SesaZloa, 
aseve gamarTlebuli iyos ama Tu im sakiTxze swrafi gadawyvetilebis 
miRebis motiviTac. amgvarad, garkveul SemTxvevebSi, parlamentis 
mier kanoniT mosawesrigebeli sakiTxis delegireba aris legitimuri 
da aucilebeli.

saqarTvelos sakonstitucio sasamarTlos ganmartebiT, „sakiTxis 
bunebidan gamomdinare, parlamenti uflebamosilia, garkveul SemTx-
vevaSi misi mowesrigebis uflebamosilebis sxva organoze delegireba 
moaxdinos“.444 

2. rodis aris delegireba dauSvebeli

sakonstitucio sasamarTlos praqtikiT ukve dadgenilia garkveuli 
pirobebi, romelTa arsebobisas dauSvebelia uflebamosilebis dele-
gireba. „parlamentis mier uflebamosilebis delegirebam SeiZleba 
konstituciis darRveva gamoiwvios im SemTxvevebSi, rodesac mas 
saqarTvelos konstitucia pirdapir krZalavs ... an/da, rodesac dad-
gindeba, rom garkveuli uflebamosilebis delegirebiT saqarTvelos 
parlamenti Tavisi konstituciuri uflebamosilebis ganxorcielebaze 
ambobs uars. aRniSnuli saxeze iqneba, magaliTad, iseT SemTxvevaSi, 
rodesac konstitucia akeTebs konkretul miTiTebas sakiTxis mowes-
rigebasTan dakavSirebiT (magaliTad, saqarTvelos konstituciis 50-e 
muxlis pirveli punqti calsaxad uTiTebs, rom arCevnebSi monawi-

444 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 28 maisis №2/2/867 gadawyvetileba 
saqmeze „remzi SaraZe saqarTvelos iusticiis ministris winaaRmdeg“, II-16. 
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leobisaTvis warsadgen mxardamWerTa xelmowerebis raodenoba unda 
ganisazRvros organuli kanoniT) an/da saqarTvelos parlamenti 
axdens misi uflebamosilebis fundamenturad mniSvnelovani nawilis 
delegirebas (magaliTad, saerTod ar iRebs saarCevno kodeqss da 
a.S.)“.445 amasTan, garkveuli kategoriis/Sinaarsis sakiTxebis mowesri-
gebis delegirebis mimarT sakonstitucio sasamarTlos moTxovnebi 
gansakuTrebiT mkacria, rasac Tavad mosawesrigebeli sakiTxis arsi 
ganapirobebs. gamoxatvis Tavisuflebis uflebis SezRudvis delegi-
rebis Sefasebisas aucilebelia, gaanalizdes gamoxatvis Tavisufle-
bis daniSnuleba da roli ZiriTadi konstituciuri principebisa da 
Rirebulebebis konteqstSi.

sakonstitucio sasamarTlos praqtikis Tanaxmad, parlamentis mier 
Tundac sakanonmdeblo aqtis safuZvelze gamoxatvis Tavisuflebis 
SezRudvis sxva organoze delegireba, arakonstituciuri iqneboda.446 
sasamarTlos ganmartebiT, „gamoxatvis Tavisuflebis Sinaarsobrivi 
mxare, anu imis gansazRvra, ra tipis azris gamoTqma da informaciis 
gavrcelebaa dasaSvebi, iseTi sakiTxia, romelic stabilur sakanon-
mdeblo garantiebs saWiroebs. amgvarad, gamoxatvis Tavisuflebis 
Sinaarsobrivi regulirebis uflebamosilebis sxva organosaTvis gada-
cema SeiZleba CaiTvalos parlamentis fundamenturad mniSvnelovani 
uflebamosilebis delegirebad. gamoxatvis Tavisuflebis SinaarsTan 
dakavSirebuli SezRudvebis gansazRvra da maTi cvlileba ar unda 
iyos damokidebuli aRmasrulebeli xelisuflebis nebaze. mxolod 
saqarTvelos parlamentia aRWurvili konstituciuri mandatiT, 
miiRos gadawyvetilebebi iseT sakiTxebTan mimarTebiT, romlebic 
fundamentur gavlenas axdens konstituciur uflebebze. ... bune-
brivia, samarTlebrivi mowesrigebis kanonmdeblis mier delegireba 
ar gulisxmobs delegirebuli uflebamosilebis mqone organosTvis 
upirobo Tavisuflebis miniWebas. konstituciis ZiriTadi idea ada-
mianis uflebebis dacvaa da, Sesabamisad, SeuZlebelia, igi organos 
aniWebdes upirobo an/da absolutur Tavisuflebas im urTierTo-

445 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 20 ivlisis №3/3/763 gadawyvetileba 
saqmeze „saqarTvelos parlamentis wevrTa jgufi (daviT baqraZe, sergo ratiani, 
roland axalaia, giorgi baramiZe da sxvebi, sul 42 deputati) saqarTvelos parlamentis 
winaaRmdeg“, II-78.

446 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos N 1/7/1275 gadawyvetileba 
saqmeze „aleqsandre mZinaraSvili saqarTvelos komunikaciebis erovnuli komisiis 
winaaRmdeg“, II-53.
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bebis daregulirebis procesSi, romlebic exeba konstituciiT gan-
mtkicebul umTavres Rirebulebebs — adamianis ZiriTad uflebebs 
(mutatis mutandis saqarTvelos sakonstitucio sasamarTlos 2017 
wlis 15 Tebervlis №3/1/659 gadawyvetileba saqmeze „saqarTvelos 
moqalaqe omar jorbenaZe saqarTvelos parlamentis winaaRmdeg“, II-
25). Sesabamisad, delegirebuli uflebamosilebis mqone organos aqvs 
konstituciuri valdebuleba, aragonivrulad, araproporciulad ar 
SezRudos esa Tu is ufleba“.447 amasTan, sasamarTlom principulad 
arasworad miiCnia, rom uflebebze fundamenturi gavlenis momxden 
sakiTxze gadawyvetilebas iRebdes saTanado sakanonmdeblo kompe-
tenciis armqone organo.

3. ra moTxovnebs unda akmayofilebdes kanoni

garda zemoT aRniSnulisa, kanoni unda akmayofilebdes moTxovnebs 
mis vargisianobasTan dakavSirebiT. aRniSnul sakiTxze adamianis 
uflebaTa evropulma sasamarTlom imsjela erT-erT saqmeSi.448 sasa-
marTlo miuTiTebs or kriteriumze: pirveli, kanoni yvelasTvis Tana-
brad xelmisawvdomi unda iyos, moqalaqes sakmarisi informacia unda 
hqondes gamosayenebel kanonze. meore, norma unda iyos ganWvretadi, 
sakmarisi sizustiT formulirebuli, ar unda iyos bundovani. pirs 
unda SeeZlos saWiroebis SemTxvevaSi Sesabamisi rCevis daxmarebiT, 
ganWvritos is Sedegebi, rac mocemul qmedebas SesaZloa mohyves.449 
amasTan, Tu norma/kanoni ar aris ganWvretadi, misi xelmisawvdomoba 
Sedegs ver moitans. 

erT-erT saqmeSi, sadavo normis konstituciurobis Semowmebas 
mosarCele iTxovda aseve konstituciis me-17 muxlis me-5 punqtTan 
mimarTebiT.450 kerZod, mosarCelis mtkicebiT, gasaCivrebuli norma 
ganWvretadobis TvalsazrisiT, agreTve unda Semowmebuliyo saqar-
Tvelos konstituciis me-17 muxlis me-5 punqtTan mimarTebiT, ram-

447 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos N 1/7/1275 gadawyvetileba 
saqmeze: aleqsandre mZinaraSvili saqarTvelos komunikaciebis erovnuli komisiis 
winaaRmdeg, II-39

448 ix. Case of The Sunday Times v. United Kingdom.
449 ix. Case of The Sunday Times v. United Kingdom, Application no. 6538/74. §49.
450 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris N 1/8/926 gadawyvetileba 

saqmeze „giorgi logua saqarTvelos parlamentis winaaRmdeg“, I-12.



188

gamoxatvis Tavisufleba
amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

denadac igi aRniSnuli uflebiT sargeblobisaTvis msusxav efeqts 
warmoSobda. misi azriT, bundovani regulaciiT dawesebuli sanqciis 
SiSma SesaZloa, aiZulos piri, Tavi Seikavos imgvari masalis gavrce-
lebisganac ki, romelic gamoxatvis TavisuflebiT dacul sferoSia 
moqceuli. saqarTvelos sakonstitucio sasamarTlom dasaxelebul 
saqmeze sadavo norma, bundovanebisa da ganuWvretelobis safuZvliT, 
arakonstituciurad miiCnia saqarTvelos konstituciis 31-e muxlis 
me-9 punqtis pirvel winadadebasTan mimarTebiT. Sesabamisad, sasa-
marTlom miiCnia, rom is moklebuli iyo SesaZleblobas, bundovani 
norma Seefasebina saqarTvelos konstituciiT garantirebul sxva 
uflebebTan, maT Soris, saqarTvelos konstituciis me-17 muxliT 
dacul gamoxatvisa Tu informaciis TavisuflebasTan mimarTebiT.451

sasamarTlom sadavo normebis ganWvretadobis sakiTxze aRniSna, 
rom kanonmdebeli akrZalul qmedebaTa gansazRvrisas aregulirebs 
urTierTobaTa farTo speqtrs da sakanonmdeblo aqtSi gamoyenebuli 
terminebi moiTxovs ganmartebasa da faqtobrivi garemoebebisadmi 
misadagebas. Sesabamisad, SeuZlebelia, Tavidan iqnes aridebuli 
SedarebiT zogadi, interpretirebadi Tu konkretuli sferosaTvis 
damaxasiaTebeli cnebebisa Tu terminebis gamoyeneba. Sedegad, kanon-
mdeblobis, maT Soris, pasuxismgeblobis damdgeni normebis Sinaarsis 
aRqma rTuldeba da saWiro xdeba iuristebisa da sxva sferos spe-
cialistebis daxmareba. pasuxismgeblobis damdgeni normebis mimarT 
wayenebuli mkafioobis moTxovna ar gulisxmobs, rom kanonmdebloba 
ar unda Seicavdes kompleqsur formulirebebs, SefasebiT cnebebs, 
rom is daclili unda iyos nebismieri teqnikuri an zogadi termi-
nisgan da imgvarad iyos Camoyalibebuli, rom damoukideblad, sxvisi 
daxmarebis gareSe iyos gasagebi nebismieri adamianisaTvis. pasuxism-
geblobis damdgeni normis ganWvretadobis konstituciuri moTxovna 
dakmayofilebulad CaiTvleba im SemTxvevaSic, rodesac mis adresats 
SeuZlia samarTlebrivi Sedegebis ganWvreta, maT Soris, iuristebisa 
da sxva sferos specialistebis daxmarebiT.452

sasamarTlo miiCnevs, rom „uxarisxo“ kanoni arRvevs samarTle-
brivi usafrTxoebis princips, romelic, Tavis mxriv, gamomdinareobs 
samarTlebrivi saxelmwifos principidan da gulisxmobs, rom norma 

451 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris N 1/8/926 gadawyvetileba 
saqmeze „giorgi logua saqarTvelos parlamentis winaaRmdeg“, II-50-51.

452 saqarTvelos sakonstitucio sasamarTlos 2021 wlis 15 ivlisis №2/1/1289 gadawyvetileba 
saqmeze „giorgi beruaSvili saqarTvelos parlamentis winaaRmdeg“, II-13.
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unda iyos naTeli da gansazRvrulobis moTxovnebTan Sesabamisi. 
adamians unda SeeZlos zustad gaarkvios, Tu ras moiTxovs misgan 
kanonmdebeli da miusadagos am moTxovnas Tavisi qceva. konstitu-
ciis sxvadasxva normebTan sadavo normebis Sesabamisobis analizi-
sas, unda dadgindes, xom ar gamouwvevia uflebis darRveva normis 
ganusazRvrelobas. amasTan, sadavo norma ar unda iqnes ganxiluli 
sxva, masTan kavSirSi myofi normebisagan izolirebulad, radganac 
amgvarma midgomam sakonstitucio sasamarTlo SeiZleba miiyvanos 
mcdar daskvnebamde (saqarTvelos sakonstitucio sasamarTlos gan-
Cineba №2/3/412, 05.04.2007 w.). gasaTvaliswinebelia sakonstitucio 
sasamarTlos miTiTeba, rom „erTmaneTisagan unda ganvasxvaoT sadavo 
normaSi mocemuli samarTlebrivi (normatiuli) sinamdvile da misi 
gamoyenebis Sedegad damdgari faqtobrivi sinamdvile. sakonstitucio 
sasamarTlo uflebamosilia konstituciasTan mimarTebiT Seafasos 
mxolod sadavo normaSi gaTvaliswinebuli danawesis konstituciu-
roba... magram Tuki normis realur-praqtikuli ganxorcieleba ar 
Seesabameba mis Sinaarss, maSin mosarCeleTa uflebebis Selaxvis wya-
ro aq (normis SinaarsSi) ki ar aris saZebneli, aramed mis praqtikul 
ganxorcielebaSi. sakonstitucio sasamarTlo ki ver imsjelebs sadavo 
normis gamoyenebis konstituciurobaze“. (saqarTvelos sakonstitucio 
sasamarTlos gadawyvetileba №1/1/357; 31.05.2006 w.). Tu keTilsin-
disieri ganmartebis pirobebSi SeuZlebeli iqneba normis TviTneburi 
da adamianis uflebebisaTvis saziano gamoyeneba, maSin norma savsebiT 
daakmayofilebs samarTlebrivi usafrTxoebis moTxovnebs.453

XII. uflebis SezRudvis legitimuri miznebi 

xelisufleba uflebamosilia, daawesos formaluri, Sinaarsobrivad 
neitraluri SezRudvebi gamoxatvis Tavisuflebis uflebis ganxor-
cielebaze, Tumca aseTi SezRudva (regulireba) legitimuri miznis 
miRwevisaken unda iyos mimarTuli da am miznis miRwevis aucilebel 
wina pirobas unda warmoadgendes.454

453 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris №2/2-389 
gadawyvetileba saqmeze: saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos 
parlamentisa da saqarTvelos prezidentis winaaRmdeg, II-6.

454 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis №1/1/468 gadawyvetileba 
saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-53.



190

gamoxatvis Tavisufleba
amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

saqarTvelos konstituciis me-17 muxlis me-5 punqti, rogorc 
zemoT aRiniSna, iTvaliswinebs gamoxatvis Tavisuflebis SezRudvas 
mxolod kanonis Sesabamisad, demokratiul sazogadoebaSi aucilebeli 
Semdegi legitimuri miznebis uzrunvelsayofad:

a) saxelmwifo an sazogadoebrivi usafrTxoebis an teritoriuli 
mTlianobis uzrunvelsayofad; b) sxvaTa uflebebis dasacavad; g) 
konfidencialurad aRiarebuli informaciis gamJRavnebis Tavidan 
asacileblad; d) sasamarTlos damoukideblobisa da miukerZoeblobis 
uzrunvelsayofad.

sakonstitucio sasamarTlo konstituciis me-17 muxlis me-5 punqtSi 
miTiTebul legitimur miznebs xSirad kombinirebulad ganixilavs, 
Tumca aris sagamonakliso SemTxvevebi. gamoxatvis Tavisuflebis 
uflebis SezRudvis legitimur miznebze sasamarTlos Sefasebis ga-
sacnobad, ramdenime saqmeze gavamaxvileb yuradRebas. 

sasamarTlom pativisa da Rirsebis Sesaxeb msjelobisas miiCnia, rom 
gavrcelebuli cnobebis uaryofis valdebuleba Seesabameba sityvis 
Tavisuflebis SezRudvis kanonier mizans — sxvaTa uflebebis dacvas 
da warmoadgens Selaxuli pativisa da Rirsebis aRdgenis adekvatur 
zomas.455

informaciis miRebis ufleba ar warmoadgens absolutur uflebas 
da SeiZleba SeizRudos sajaro interesebidan gamomdinare. ramde-
nad gamarTlebulia azris gamoxatvis TavisuflebaSi xelisuflebis 
mxridan Careva, yovel konkretul SemTxvevaSi gadasawyveti sakiTxia. 
sasamarTlo miiCnevs, rom policiis saidumlo reestris CanawerebSi 
arsebuli informaciis xelmisawvdomobisgan dacva saxelmwifos le-
gitimuri interesia.456

sasamarTlos ganmartebiT, saqarTvelos interesebis sazianod, ucxo 
qveynis dazvervis an ucxoeTis organizaciis davalebiT, informaciis 
Segrovebisa da gadacemis dasjadoba Seesabameba konstituciiT gaTva-
liswinebul legitimur mizans. sasamarTlom aRniSna, rom saxelmwifo 
uSiSroebis dacva saqarTvelos saxelmwifo uSiSroebis interesebidan 
gamomdinareobs, rom saqarTvelo daculi iyos sxva qveynis saidumlo 

455 ix. saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis №2/1/241 gadawyvetileba 
saqmeze moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRmdeg, p. II.

456 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 6 ivnisis №2/2/359 gadawyvetileba 
saqmeze: saqarTvelos axalgazrda iuristTa asociacia saqarTvelos parlamentis 
winaaRmdeg, p. 1.
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samsaxuris mier qveynis Sesaxeb informaciis, nebismieri faqtis, 
sagnis an monacemis Seswavlisagan. rodesac kanonmdebeli ucxoeTis 
dazvervis davalebiT saqarTvelos Sesaxeb informaciis Segrovebas 
an/da miwodebas krZalavs, moqmedebs saxelmwifo uSiSroebis dacvis 
legitimuri miznis farglebSi.457

gamoxatvis Tavisuflebis mniSvnelobaze msjelobisas, sasamarT-
lo miuTiTebs, rom masobrivi informaciis saSualebebis efeqturi 
funqcionireba uzrunvelyofs iseT legitimur mizans, rogoricaa 
sazogadoebis demokratiuli ganviTareba. sasamarTlos ganmartebiT, 
masobrivi informaciis saSualebebi warmoadgens gamoxatvis Tavi-
suflebis uflebiT dacul informaciis miRebisa da gavrcelebis 
umTavres wyaros. maT saTanado muSaobasa da damoukideblobaze 
mniSvnelovnadaa damokidebuli sazogadoebis informirebis done, 
TiToeuli adamianis mier gamoxatvis Tavisuflebis uflebis efeq-
turi realizeba da, saboloo jamSi, sazogadoebis demokratiuli 
ganviTareba.458

sasamarTlom miuTiTa, rom sajaro sivrces mikuTvnebuli Seno-
ba-nagebobaTa iersaxis damaxinjebis Tavidan acileba emsaxureba sx-
vaTa uflebebis dacvis legitimur mizans. sasamarTlos ganmartebiT, 
„Senoba-nagebobaTa iersaxeze zemoqmedebiT gamowveuli ziani aisaxeba 
sazogadoebis sxva wevrTa uflebebze, isargeblon sajaro sivrciT da 
norma emsaxureba bunebrivi da kulturuli garemos, rogorc sajaro 
sivrcis Semadgeneli erT-erTi elementis dacvas. sxva pirTa ufle-
bebis dacva, rogorc saqarTvelos konstituciis me-17 muxlis me-5 
punqtis, ise sakonstitucio sasamarTlos praqtikis mixedviT, udavod, 
iseTi mizania, romlis dasacavadac daiSveba gamoxatvis Tavisuflebis 
SezRudva. „gamoxatvis Tavisufleba SeiZleba SeizRudos, rodesac 
gamoxatva kveTs zRvars, gavlebuls gamoxatvis Tavisuflebasa da 
sxvis uflebas Soris“ (saqarTvelos sakonstitucio sasamarTlos 2009 
wlis 10 noembris №1/3/421,422 gadawyvetileba saqmeze „saqarTvelos 
moqalaqeebi giorgi yifiani da avTandil ungiaZe saqarTvelos par-

457 saqarTvelos sakonstitucio sasamarTlos 2013 wlis 14 maisis №2/2/516,542 gadawyvetileba 
saqmeze: saqarTvelos moqalaqeebi — aleqsandre baramiZe, laSa tuRuSi, vaxtang xmalaZe 
da vaxtang maisaia saqarTvelos parlamentis winaaRmdeg, II-17.

458 2016 wlis 30 seqtembris N1/5/675,681 gadawyvetileba saqmeze „Sps samauwyeblo kompania 
rusTavi 2“ da „Sps telekompania saqarTvelo“ saqarTvelos parlamentis winaaRmdeg, 
II-73.
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lamentis winaaRmdeg“, II-6). Sesabamisad, mopasuxis mier dasaxelebuli 
legitimuri mizani Rirebuli konstituciuri sikeTea da mis dasacavad 
dasaSvebia gamoxatvis Tavisuflebis SezRudva“.459

legitimur miznebSi sakonstitucio sasamarTlom daasaxela aras-
rulwlovanTa saukeTeso interesebis dacva460 da gamarTlebulad 
miiCnia uflebis SezRudva. sasamarTlos ganmartebiT, sadavo normebis 
mizans warmoadgens bavSvis/arasrulwlovanis dacva iseTi informaci-
isagan, romelmac SesaZloa, ziani miayenos mis fizikur, fsiqologiur, 
inteleqtualur da sulier ganviTarebas, agreTve, mis fsiqikur da 
fizikur janmrTelobas da socializacias. sasamarTlom aRniSna, 
rom dasaxelebuli interesebi uaRresad mniSvnelovania da maTi 
dacva saxelmwifos gansakuTrebuli zrunvis sagans warmoadgens.461 
Sesabamisad, sasamarTlom miiCnia, rom mediasaSualebebis gamoxatvis 
Tavisuflebis SezRudva dasaxelebuli legitimuri miznis misaRwe-
vad, kerZod, arasrulwlovanTa saukeTeso interesebis dasacavad, 
konstituciurad gamarTlebulia.

XIII. gamoxatvis Tavisuflebis uflebis SezRudvis  
Semowmeba — Tanazomierebis testi

sakonstitucio sasamarTlos praqtikis Tanaxmad, Tanazomierebis 
principis mixedviT, „uflebis mzRudavi sakanonmdeblo regulireba 
unda warmoadgendes Rirebuli sajaro (legitimuri) miznis miRwevis 
gamosadeg da aucilebel saSualebas. amave dros, uflebis SezRudvis 
intensivoba misaRwevi sajaro miznis proporciuli, misi Tanazomieri 
unda iyos. dauSvebelia, legitimuri miznis miRweva ganxorcieldes 

459 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 4 ivlisis N1/5/1271 gadawyvetileba 
saqmeze „besik qaTamaZe, daviT mJavanaZe da ilia malazonia saqarTvelos parlamentis 
winaaRmdeg“, II-21.

460 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „„Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg“, II-49.

461 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg, II-49.
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adamianis uflebis mometebuli SezRudvis xarjze“ (saqarTvelos 
sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadawy-
vetileba saqmeze „daniis moqalaqe heike qronqvisti saqarTvelos 
parlamentis winaaRmdeg“, II-60).

sakonstitucio sasamarTlos azriT, imisTvis, raTa dadgindes, 
gaTvaliswinebuli SezRudva SesabamisobaSia Tu ara saqarTvelos 
konstituciis moTxovnebTan, Tanazomierebis principidan gamom-
dinare, uflebis SezRudvis gasamarTleblad, upirveles yovlisa, 
unda arsebobdes legitimuri mizani. saqarTvelos sakonstitucio 
sasamarTlos praqtikis Tanaxmad, „legitimuri miznis ararsebobis 
pirobebSi, adamianis uflebaSi nebismieri Careva TviTnebur xasiaTs 
atarebs da uflebis SezRudva safuZvelSive gaumarTlebeli, arakons-
tituciuria“ (saqarTvelos sakonstitucio sasamarTlos 2013 wlis 
5 noembris №3/1/531 gadawyvetileba „israelis moqalaqeebi — Tamaz 
janaSvili, nana janaSvili da irma janaSvili saqarTvelos parlamen-
tis winaaRmdeg“, II-15).

1. SezRudvis legitimuri mizani

rogorc ukve aRiniSna, saqarTvelos konstituciis me-17 muxlis 
me-5 punqtis mixedviT, gamoxatvis Tavisuflebis SezRudva dasaSvebia 
demokratiul sazogadoebaSi aucilebeli saxelmwifo an sazogadoe-
brivi usafrTxoebis an teritoriuli mTlianobis uzrunvelsayofad, 
sxvaTa uflebebis dasacavad, konfidencialurad aRiarebuli infor-
maciis gamJRavnebis Tavidan asacileblad an sasamarTlos damouki-
deblobisa da miukerZoeblobis uzrunvelsayofad. sakonstitucio 
sasamarTlo yovel konkretul, individualur SemTxvevaSi afasebs 
aris Tu ara saxeze iseTi legitimuri mizani, romlis misaRwevad, 
saqarTvelos konstituciis me-17 muxlis me-5 punqtis mixedviT, da-
saSvebia gamoxatvis Tavisuflebis SezRudva. magaliTad, saqarTvelos 
sakonstitucio sasamarTlom 2021 wlis 11 ivnisis №1/2/1537 saoqmo 
CanawerSi saqmeze „„Sps mTavari arxi“, „Sps telekompania pirveli“, 
„Sps telekompania kavkasia“, „Sps formula“, irakli saRinaZe, giorgi 
lifonava da qeTevan devdariani saqarTvelos parlamentis winaaRmdeg“ 
aRniSna, rom mocemul SemTxvevaSi sadavo normebis mizans warmoadgens 
bavSvis/arasrulwlovanis dacva iseTi informaciisagan, romelmac 
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SesaZloa, ziani miayenos mis fizikur, fsiqologiur, inteleqtualur 
da sulier ganviTarebas, agreTve, mis fsiqikur da fizikur janmrTe-
lobas da socializacias. aRsaniSnavia, rom dasaxelebuli interesebi 
uaRresad mniSvnelovania da maTi dacva saxelmwifos gansakuTrebuli 
zrunvis sagans warmoadgens. Sesabamisad, udavoa, rom mediasaSuale-
bebis gamoxatvis Tavisuflebis SezRudva dasaxelebuli legitimuri 
miznis misaRwevad, kerZod, arasrulwlovanTa saukeTeso interesebis 
dasacavad, konstituciurad gamarTlebulia.462

2. gamosadegoba da aucilebloba

saqarTvelos sakonstitucio sasamarTlos damkvidrebuli praqti-
kiT, mniSvnelovani legitimuri miznis arseboba TavisTavad ar niSnavs, 
rom uflebaSi Careva gamarTlebulia, SezRudvis TanazomierebisaTvis 
aseve aucilebelia, dakmayofilebuli iyos gamosadegobis moTxovnac. 
Tavis mxriv, RonisZiebis gamosadegobaze msjelobisas „sakonstitucio 
sasamarTlom unda daadginos, ramdenad arsebobs logikuri kavSiri 
saqarTvelos parlamentis mier dasaxelebul legitimur mizansa da 
sadavo normebiT dadgenili uflebis SezRudvis formas Soris — 
ramdenad iZleva sadavo normebi dasaxelebuli legitimuri miznis 
miRwevis SesaZleblobas“ (saqarTvelos sakonstitucio sasamarTlos 
2017 wlis 17 maisis №3/3/600 gadawyvetileba saqmeze „saqarTvelos 
moqalaqe kaxa kukava saqarTvelos parlamentis winaaRmdeg“, II-48). 
sakonstitucio sasamarTlom amave saqmeze miRebul saoqmo CanawerSi 
imsjela ra sadavo normebis moqmedebis SeCerebis relevanturobaze, 
iqve aRniSna, rom bavSvis/arasrulwlovanis interebis srulyofili 
dacva SeuZlebeli iqneba mauwyeblis TviTregulirebis meqanizmis 
farglebSi. dasaxelebuli interesebis garantirebisaTvis TviTre-
gulirebis organo ki ver CaiTvleba komisiis makontrolebeli funq-
ciebis Semsrulebel da mis Camnacvlebel alternatiul meqanizmad.463

462 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg, II-49.

463 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg, II-50.
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saqarTvelos sakonstitucio sasamarTlos ganmartebiT, „gamo-
sadegobasTan erTad SemzRudveli RonisZieba unda warmoadgendes 
SezRudvis aucilebel (yvelaze naklebadmzRudvel) saSualebas“ 
(saqarTvelos sakonstitucio sasamarTlos 2017 wlis 17 oqtombris 
№3/4/550 gadawyvetileba saqmeze „saqarTvelos moqalaqe nodar 
dvali saqarTvelos parlamentis winaaRmdeg“, II-26). Tanazomierebis 
principis sawinaaRmdegoa nebismieri RonisZieba, romelic imaze me-
tad zRudavs uflebas, vidre es legitimuri miznis misaRwevad aris 
aucilebeli. amasTan dakavSirebiT, sakonstitucio sasamarTlom 
aseve ganmarta, rom, miuxedavad mauwyeblis gamoxatvis Tavisuflebis 
dacvis uaRresad didi mniSvnelobisa, sadavo normebis moqmedebis 
pirobebSi, mauwyeblis gamoxatvis Tavisuflebaze SesaZlo negatiu-
ri efeqtis moxdenis safrTxe, iseve, rogorc komisiis mier sadavo 
normebis SesaZlo subieqturi ganmartebis gziT mauwyeblisTvis san-
qciis saxiT jarimis dakisrebiT gamowveuli ziani, ver gadawonis im 
umniSvnelovanesi sikeTeebis dacvis mizans, romelsac sadavo normebi 
emsaxureba (saqarTvelos sakonstitucio sasamarTlos 2021 wlis 11 
ivnisis №1/2/1537 saoqmo Canaweri saqmeze „„Sps mTavari arxi“, „Sps 
telekompania pirveli“, „Sps telekompania kavkasia“, „Sps formula“, 
irakli saRinaZe, giorgi lifonava da qeTevan devdariani saqarTvelos 
parlamentis winaaRmdeg“, II-32).464

3. proporciuloba viwro gagebiT

Tanazomierebis principis farglebSi sakonstitucio sasamarTlo 
aseve afasebs daculia Tu ara proporciuloba viwro gagebiT (stricto 
sensu). Tanazomierebis principis aRniSnuli elementis moTxovnaa, rom 
„uflebis SezRudvisas kanonmdebelma daadginos samarTliani balansi 
SezRudul da dacul interesebs Soris“ (saqarTvelos sakonstitu-
cio sasamarTlos 2017 wlis 17 oqtombris №3/4/550 gadawyvetileba 
saqmeze „saqarTvelos moqalaqe nodar dvali saqarTvelos parlamen-
tis winaaRmdeg“, II-43). magaliTad, erT-erT saqmeze sakonstitucio 

464 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg, II-51.
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sasamarTlom Sepirispirebul interesebze saubrisas ganmarta, rom am 
saqmeSi „erTmaneTs upirispirdeba, erTi mxriv, mauwyeblebis (kerZo 
kompaniebis) gamoxatvisa da maTi saredaqcio Tavisufleba, xolo, 
meore mxriv, bavSvis/arasrulwlovanis dacva iseTi informaciisagan, 
romelmac SesaZloa, ziani miayenos, maT Soris, mis fizikur, fsi-
qologiur, inteleqtualur da sulier ganviTarebas, agreTve, mis 
fsiqikur da fizikur janmrTelobas da socializacias“.465 

XIV. mosamarTlis gamoxatvis Tavisufleba

sainteresoa sakonstitucio sasamarTlos ganmartebebi mosamarTlis 
gamoxatvis Tavisuflebaze. aRsaniSnavia, rom sasamarTlos am sakiTxze 
msjeloba mouwia mosamarTlis acilebis sakiTxis gadawyvetisas.466 
acilebis Suamdgomloba Seexeboda im garemoebas, rom sakonstitucio 
sasamarTlos mosamarTlem socialur mediaSi gamoxata emocia (gu-
lis saxiT) saapelacio sasamarTlos mosamarTlis mier gaziarebul 
postze, romelic warmoadgenda mosamarTleTa nawilis mosazrebas 
„saerTo sasamarTloebis Sesaxeb“ saqarTvelos organul kanonSi ini-
cirebuli cvlilebebis Taobaze. aRniSnuli mosazreba akritikebda 
im kanonproeqts, romelic mogvianebiT, miRebuli iqna saqarTvelos 
parlamentis mier da, Semdgom, mosarCeleebma (saerTo sasamarTlos 
mosamarTleebma) sadavo gaxades sakonstitucio sasamarTloSi. mo-
samarTlis ganmartebiT, misi pozitiuri gzavnili asaxavda dadebiT 
damokidebulebas im faqtisadmi, rom mosamarTleebi gamoxatavdnen 
sasamarTlos damoukideblobisa da mosamarTleTa xelSeuxeblobis 
ideisadmi aqtiur mxardaWeras da maT SemarTebas, daecvaT sasa-
marTlos damoukidebloba, maT Soris, problematur sakiTxebze Ria 
diskusiis meSveobiT. 

sasamarTlom mniSvnelovani ganmarteba gaakeTa mosamarTlis ga-
moxatvis Tavisuflebis uflebaze. kerZod, ganmarta, rom „sasamarTlo 

465 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis №1/1/1537 
gadawyvetileba saqmeze „Sps mTavari arxi“, „Sps telekompania pirveli“, „Sps telekompania 
kavkasia“, „Sps formula“, irakli saRinaZe, giorgi lifonava da qeTevan devdariani 
saqarTvelos parlamentis winaaRmdeg, II-52. 

466 ix. saqarTvelos sakonstitucio sasamarTlos 2022 wlis 24 noembris №3/1/1693, 1700 
ganCineba — №1693 da №1700 konstituciur sarCelebze mopasuxe mxaris — saqarTvelos 
parlamentis Suamdgomloba mosamarTle giorgi kverenCxilaZis acilebis Sesaxeb.
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xelisuflebis warmomadgenlebi samarTlebrivi reformis sakiTxebze, 
sazogadod da, miT umetes, marTlmsajulebis sferoSi arsebuli gamow-
vevebisa Tu Casatarebeli reformis Taobaze gamoxatvis Tavisuflebis 
SedarebiT farTo farglebiT sargebloben. mosamarTles aqvs da unda 
hqondes ufleba, Tavisuflad da Riad, profesiul wreebSi Tu farTo 
sajaro diskusiebis formatSi isaubros marTlmsajulebis sferoSi 
arsebul problemebze, gansakuTrebiT, Tu isini pirdapir gavlenas 
axdens sasamarTlo xelisuflebis damoukideblobaze, mis efeqtian 
funqcionirebasa da marTlmsajulebis ganxorcielebis fundamentur 
aspeqtebze. im kanonproeqtTan dakavSirebiT kritikis gamoTqmiT, ro-
melic ukavSirdeba sasamarTlo xelisuflebas, mosamarTle SesaZloa, 
miznad isaxavdes sasamarTlo institutis damoukideblobis dacvas da 
mis umTavres mizans, msgavsi sajaro mniSvnelobis sakiTxze debatebSi 
wvlilis Setanis gziT, samarTlebrivi saxelmwifos erT-erTi funda-
mentis — sasamarTlos damoukideblobis dacva warmoadgendes. amdenad, 
im daSvebiTac ki, Tu mosamarTlis ... qmedeba, garkveulwilad, gare 
damkvirveblis mxridan aRqmuli iqneba rogorc winaswari negatiuri 
damokidebuleba sadavo normebTan mimarTebiT, saqmis individualuri 
garemoebebis — kerZod, gamoxatvis formis, drois, viTarebis — mxed-
velobaSi miRebiT, sakonstitucio sasamarTlo miiCnevs, rom amgvari 
qmedeba eqceva mosamarTlis gamoxatvis dasaSveb farglebSi da, mo-
cemul SemTxvevaSi, ar qmnis misi acilebis safuZvels“.467 

XV. mosamarTlis mimarT dasaSvebi kritikis farglebi da 
sasamarTlos avtoritetisa da 

damoukideblobis dacvis interesi

sakonstitucio sasamarTlom erT-erT saqmeze imsjela, Tu ra 
aris mosamarTlis mimarT dasaSvebi kritikis farglebi sisxlissa-
marTlebrivi dasjadobis miznebisTvis, sad gadis zRvari, romlis 
miRmac mosamarTlis mimarT gamoxatuli negatiuri Sexedulebebis 
samarTlebrivi dacva veRar iqneba konstituciurad gamarTlebuli da 
SeizRudeba sasamarTlos avtoritetisa da damoukideblobis dacvis 

467 iqve, punqti 14.
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interesiT.468 mosarCelis mier gasaCivrebuli iyo saqarTvelos sisxlis 
samarTlis kodeqsis 366-e muxlis meore nawilis konstituciuroba, 
maT Soris, saqarTvelos konstituciis me-17 muxlis pirvel da me-5 
punqtebTan mimarTebiT. saqarTvelos sisxlis samarTlis kodeqsis 
366-e muxlis me-2 nawilis Tanaxmad, sasamarTlos upativcemuloba, 
rac gamoixata sakonstitucio sasamarTlos wevris, mosamarTlis an 
msajulis SeuracxyofiT, isjeba jarimiT an gamasworebeli samuSaoTi 
vadiT erTidan or wlamde anda Tavisuflebis aRkveTiT vadiT or 
wlamde. sarCelis Tanaxmad, mosarCelis mimarT saerTo sasamarTloSi 
ganixileboda administraciuli samarTaldarRvevis saqme, mas Semdeg, 
rac sasamarTlo procesze gamocxadda Sesveneba, mosarCelem datova 
sasamarTlo sxdomis darbazi da Cavida imave sasamarTlos Senoba-
Si mdebare sasadiloSi. garkveuli periodis Semdeg, saqarTvelos 
Sinagan saqmeTa saministros sapatrulo policiis departamentis 
TanamSromlebma mas mosTxoves sxdomaTa darbazSi dabruneba, razec 
mosarCelem uari ganacxada im safuZvliT, rom is sargeblobda Ses-
venebisTvis gankuTvnili droiT da man ucenzurod moixsenia admi-
nistraciuli samarTaldarRvevis saqmis ganmxilveli mosamarTle. 
aRniSnuli faqtobrivi garemoebebi gaxda mis mimarT sadavo normiT 
sisxlissamarTlebrivi devnis dawyebis safuZveli. sasamarTlos 
ganaCeniT mosarCele cnobili iqna damnaSaved saqarTvelos sisxlis 
samarTlis kodeqsis 366-e muxlis me-2 nawiliT gaTvaliswinebuli 
danaSaulis CadenaSi da sasjelis saxed da zomad ganesazRvra 9 TviT 
Tavisuflebis aRkveTa. mosarCelem gaasaCivra ganaCeni. ganaCeni saape-
lacio da uzenaesi sasamarTloebis mier darCa ZalaSi. mosarCele 
aRniSnavda, rom misTvis problemuria is garemoeba, rom saqarTvelos 
sisxlis samarTlis kodeqsis 366-e muxlis me-2 nawiliT dasjadia 
mosamarTlis Seuracxyofa im pirobebSic, rodesac es qmedeba ar 
ganxorcielebula uSualod sasamarTlo procesis mimdinareobi-
sas, mas xeli ar SeuSlia da safrTxe ar Seuqmnia marTlmsajulebis 
efeqtiani ganxorcielebisa da procesis Cveuli mimdinareobisTvis. 
mosarCele miiCnevs, rom saqarTvelos sisxlis samarTlis kodeqsis 
366-e muxlis me-2 nawili ewinaaRmdegeba saqarTvelos konstituci-
iT garantirebul gamoxatvis Tavisuflebas. aseve, gaurkvevelia, ra 
qmedebebi moiazreba „Seuracxyofis“ qveS. 

468 ix. saqarTvelos sakonstitucio sasamarTlos 2023 wlis 27 ivlisis №1/4/1394 
gadawyvetileba „zviad kuprava saqarTvelos parlamentis winaaRmdeg“. 
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aRsaniSnavia, rom sakonstitucio sasamarTlom erT-erT saqmeze, 
saqmis faqtobrivi garemoebebis gaTvaliswinebiT, adrec Seafasa 
mosamarTlesTan mimarTebiT gamoxatvis Tavisuflebis sakiTxi. sasa-
marTlom aRniSna, rom „mosamarTlis saqmianobasTan dakavSirebiT 
azris gamoxatva konstituciur uflebas warmoadgens. rogorc sajaro 
pirs, mosamarTles Tmenis valdebuleba marTlac gaaCnia, ramdena-
dac misi saqmianobis kritika, mis profesiul, Tu pirad Tvisebebze 
msjeloba sazogadoebrivi interesiT SeiZleba iyos ganpirobebuli. 
amave dros, sakonstitucio sasamarTlo ver gaiziarebs mosarCelis 
pozicias, rom mosamarTlis mxridan Tmenis valdebulebis iseTive 
standarti moqmedebs, rogorc sxva sajaro piris mxridan aris dad-
genili. sajaro-politikuri Tanamdebobis pirebisagan gansxvavebiT, 
mosamarTlis profesiuli da, miT ufro, piradi saqmianoba metad 
aris daculi, vinaidan is SezRudulia SesaZleblobaSi, sakuTari 
poziciis dasacavad sajaro-politikuri xasiaTis debatebSi Caer-
Tos. mosamarTlis amgvari SezRudva miukerZoeblobis principidan 
gamomdinareobs da sazogadoebis mxridan sasamarTlosadmi ndobis 
uzrunvelyofas emsaxureba. swored amitom, gamoxatvis Tavisuflebis 
SezRudva dasaSvebia, rodesac mosamarTlis profesiuli saqmianobis 
kritika, masze zegavlenis moxdenis mizniT, mis pirad cxovrebaSi gau-
marTleblad iWreba“ (saqarTvelos sakonstitucio sasamarTlos 2011 
wlis 18 aprilis №2/482,483,487,502 gadawyvetileba saqmeze „moqala-
qeTa politikuri gaerTianeba „moZraoba erTiani saqarTvelosTvis“, 
moqalaqeTa politikuri gaerTianeba „saqarTvelos konservatiuli 
partia“, saqarTvelos moqalaqeebi — zviad ZiZiguri da kaxa kukava, 
saqarTvelos axalgazrda iuristTa asociacia, moqalaqeebi daCi cagu-
ria da jaba jiSkariani, saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg“, II-67). 

2023 wlis 27 ivlisis N1/4/1394 gadawyvetilebaSi („zviad kuprava 
saqarTvelos parlamentis winaaRmdeg“) sakonstitucio sasamarTlom 
sadavo normis konstituciurobis Sefasebisas yuradReba miaqcia 
gamoxatvis Tavisuflebis SezRudvisas RirebulebaTa konfliqtis 
sakiTxs, sasamarTlosa da mosamarTlis avtoritetis dacvas da maT 
mimarT sazogadoebis ndobis SenarCunebas. sakonstitucio sasamarTlom 
aRniSna, rom „rodesac uxamsi da ucenzuro gamonaTqvamebi miznad 
isaxavs mosamarTlis reputaciis mimarT zianis miyenebas da, am gziT, 
laxavs sasamarTlo xelisuflebis avtoritets da amcirebs misdami 



200

gamoxatvis Tavisufleba
amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

xalxis ndobis xarisxs, romlis arsebobac gansakuTrebiT mniSvnelo-
vania demokratiul sazogadoebaSi, maT windawinve naklebi Sansi aqvT, 
RirebulebaTa konfliqtSi prioriteti moipovon“,469 „sasamarTlos, 
rogorc institutis, ise individualuri mosamarTlis, romelic am 
institucias ganasaxierebs, avtoritetis dacva da maTdami sazogadoe-
bis ndobis SenarCuneba, agreTve, marTlmsajulebis damoukidebloba 
da miukerZoebloba, misi daubrkoleblad da jerovnad ganxorcieleba, 
rasac zians ayenebs mosamarTlis mimarT gakeTebuli Seuracxmyofeli 
gancxadebebi, Rirebuli konstituciuri sikeTeebia da maT dasacavad 
dasaSvebia gamoxatvis Tavisuflebis SezRudva“.470 

sasamarTlos mosazrebiT, mosamarTlis Seuracxyofis dasjad 
qmedebad gamocxadebiT, saxelmwifo icavs sasamarTlo xelisuflebis 
avtoritetis, misdami sazogadoebis ndobis dacvisa da marTlmsajule-
bis daubrkoleblad da jerovnad ganxorcielebis sajaro interesebs. 
mosamarTleebze usafuZvlo Tavdasxmebi, romlebic Seuracxmyofeli 
formiT aris gadmocemuli, zians ayenebs ara marto am gancxadebe-
bis adresats, konkretul mosamarTles, aramed mTel sasamarTlo 
xelisuflebas, sasamarTlos, rogorc konstituciur institucias.471 

1. termini „mosamarTlis Seuracxyofa“

sakonstitucio sasamarTlo ganmartavs, rom sadavo normiT gaTva-
liswinebuli danaSaulis — „mosamarTlis Seuracxyofis“ — umTavres 
obieqts warmoadgens sasamarTlos avtoriteti da misdami xalxis 
ndoba, romelsac ziani adgeba yoveli individualuri mosamarTlis 
Seuracxyofisas, gansakuTrebiT maSin, rodesac es xdeba sasamarTlos 
SenobaSi, rac warmoadgens sasamarTlosadmi upativcemulo damoki-
debulebis gamoxatvas. miuRebelia sasamarTlosadmi agdebuli da 
upativcemulo damokidebulebis Cveneba, gansakuTrebiT maSin, rodesac 
es xdeba sakuTriv sasamarTloSi, mosamarTleebis, sasamarTlo per-
sonalis pirispir an sazogadoebis warmomadgenelTa TandaswrebiT. 

469 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 27 ivlisis №1/4/1394 gadawyvetileba 
„zviad kuprava saqarTvelos parlamentis winaaRmdeg“, II-10.

470 saqarTvelos sakonstitucio sasamarTlos 2023 wlis 27 ivlisis №1/4/1394 gadawyvetileba 
„zviad kuprava saqarTvelos parlamentis winaaRmdeg“, II-30.

471 iqve, II-40.
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mosamarTlis Seuracxyofa, abuCad agdeba, misi misamarTiT uxamsi 
da ucenzuro gamonaTqvamebis gamoyeneba Tu Seuracxmyofeli damo-
kidebulebis sxvagvarad gamoxatva imis miuxedavad, es sasamarTlo 
procesis mimdinareobis dros xdeba Tu procesis dawyebamde an misi 
dasrulebis Semdeg, sasamarTlos darbazSi Tu derefanSi, zians 
ayenebs ara marto individualuri mosamarTlis reputacias, aramed 
sakuTriv sasamarTlos, rogorc institucias. xolo saboloo jamSi, 
safrTxe eqmneba sasamarTlos saqmianobis efeqtianobasa da marTlm-
sajulebis jerovnad ganxorcielebis konstituciur interess iseve 
rogorc, sazogadod, safrTxe eqmneba sasamarTlos damoukideblobis 
garantiebis simyaresa da daculobas.472

sasamarTlo aRniSnavs, rom „uxamsi da Seuracxmyofeli gamona-
Tqvamebi an sxvagvari gamoxatva ar SeiZleba miCneul iqnes rogorc 
sasamarTlos jansaRi da konstruqciuli kritikis nawili an/da „ga-
moxatva“, romelic ganxiluli unda iqnes, rogorc „sazogadoebrivi 
interesis sakiTxze sajaro diskusiis nawili“, risTvisac ase fasobs 
gamoxatvis Tavisufleba sazogadod, mosamarTlis Seuracxyofis 
sisxlissamarTlebrivi dasjadoba, rodesac es Cadenilia sasamarT-
los SenobaSi, aucilebelia dasaxelebuli legitimuri interesebis 
dasacavad da principulad ar ewinaaRmdegeba saqarTvelos konsti-
tuciis me-17 muxlis moTxovnebs, imis miuxedavad, ganxorcielda 
Tu ara igi sasamarTlo procesis mimdinareobisas da, gamoiwvia an 
Seqmna Tu ara romelime konkretuli sasamarTlo procesis CaSlis 
an Seferxebis safrTxe“.473

sasamarTlo xazgasmiT aRniSnavs, rom „mosamarTlis Seuracxyo-
faSi“ SesaZloa moeqces mxolod iseTi gamonaTqvamebi Tu sxvagvari 
gamoxatva, romlebic miznad isaxavs mosamarTlis Seuracxyofis gziT 
sasamarTlos avtoritetis SebRalvas, misdami xalxis/sazogadoebis 
ndobis dakargvas an Semcirebas, sasamarTlos Seuferxebeli saqmia-
nobisa da marTlmsajulebis saTanadod ganxorcielebisTvis xelis 
SeSlas. amasTan, „mosamarTlis SeuracxyofaSi“, romelic sisxlissa-
marTlebriv reagirebas saWiroebs, ar SeiZleba igulisxmebodes raime 
kritikuli mosazrebis, anda Tundac negatiuri epiTetebis gamoTqma 
mosamarTlis misamarTiT, Tundac es xdebodes sasamarTlos darbazSi, 

472 iqve, II-41
473 iqve, II-46.
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Tuki isini ar laxavs wesierebis, koreqtulobisa da jansaRi kritikis 
farglebs. sasamarTlo aseve aRniSnavs, rom „Seuracxyofa“ SeiZleba 
gamoixatebodes ara marto sityvieri gamonaTqvamebiT, verbalurad, 
aramed qceviT, ama Tu im uxamsi JestiTa Tu moqmedebiT. yvela Sem-
TxvevaSi mosamarTlis misamarTiT gakeTebulma gamonaTqvamebma Tu 
sxvagvarma gamoxatvam, maTi sisxlissamarTlebrivi dasjadobis mizne-
bisaTvis, unda miaRwios seriozulobis, simZafrisa da eqscesiurobis 
garkveul xarisxs da Tavisi SinaarsiT, bunebiT, formiT, stiliT, 
tonalobiTa Tu leqsikiT warmoadgendes Tavxedur gamoxatvas da 
ukiduresad Seuracxmyofels mosamarTlis pirovnebisaTvis da zians 
ayenebdes mTel sasamarTlos rogorc institucias, laxavdes mis av-
toritets, qmnides gamousworebeli zianis safrTxes sazogadoebis 
TvalSi. Sefasebisas gaTvaliswinebul unda iqnes ara marto uSualod 
gamonaTqvamebisa Tu sxvagvari gamoxatvis Sinaarsi, terminologia da 
tonaloba, aramed mTliani konteqsti, dro, viTareba da garemoebebi, 
romlebic erTobliobaSi iZleva daskvnis gamotanis SesaZleblobas, 
Seexeboda Tu ara saqme mosamarTlis Seuracxyofas, romelic imavdrou-
lad gulisxmobda mTlianad sasamarTlosadmi imgvari upativcemulo, 
agdebuli damokidebulebis Cvenebas, rogoric yovlad miuRebelia 
samarTlis uzenaesobaze damyarebul saxelmwifoSi, urTierTpativis-
cemis principebze funqcionirebad sazogadoebaSi da romelic amis 
gamo sisxlissamarTlebriv reagirebas saWiroebs“.474 

sasamarTlo, xazs usvams, rom uxams da ucenzuro gamoTqmebsa da 
sxvagvar gamoxatvas, imis miuxedavad, isini mosamarTles Seexeba Tu 
sxva pirs, windawinve naklebi samarTlebrivi dacva gaaCnia, radgan 
isini naklebad Seicaven raime Rirebul azrs sazogadoebrivi mniSvne-
lobis sakiTxze. sakonstitucio sasamarTlos miaCnia, rom nebismieri 
kritikuli, Tundac mcdari mosazreba mosamarTlis mimarT, ar unda 
gadaiqces iseT uxams an/da ucenzuro Tavdasxmad, romelic xelyo-
fs Tundac am mosamarTlis individualur reputacias, profesiul 
imijs, da, masTan erTad, mTeli sasamarTlos avtoritets, misdami 
xalxis ndobas, iseve rogorc, sakuTriv, marTlmsajulebis efeqtiani 
ganxorcielebis interess. mosamarTlis winaaRmdeg gamoTqmulma kri-
tikam gamoyenebuli formis, terminologiis, konteqstis, tonalobis, 
faqtobrivi safuZvlebis ararsebobis, eqscesiurobis xarisxisa da sxva 

474 iqve, II-48.
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maxasiaTeblebis gaTvaliswinebiT, SeiZleba daarRvios mosamarTlis/
sasamarTlos mimarT arsebuli dasaSvebi kritikis farglebi. kerZod, 
uxams, ucenzuro da Tavxedur gamonaTqvamebs/Tavdasxmebs sasamarT-
los/mosamarTlis misamarTiT SeuZlia seriozulad Seuqmnas safrTxe 
sasamarTlos avtoritets, Selaxos an maRali xarisxiT daazianos is. 
swored amgvar SemTxvevebs gulisxmobs sadavo normiT gaTvaliswi-
nebuli akrZalva. sakonstitucio sasamarTlo xazgasmiT aRniSnavs, 
rom sadavo normiT gaTvaliswinebuli danaSaulebrivi qmedeba unda 
moicavdes sasamarTlos/mosamarTlis dasaSvebi kritikis farglebis 
gadametebiT Cadenil mxolod iseT zRvargadasul da ukiduresad 
Seuracxmyofel SemTxvevebs, rodesac sasamarTlos avtoritetisa da 
misdami xalxis ndobisaTvis miyenebuli zianis seriozuloba moiTxovs 
am qmedebaze sisxlissamarTlebriv reagirebas.475 

amgvarad, sakonstitucio sasamarTlom miiCnia, rom sasamarTlos 
SenobaSi mosamarTlis Seuracxyofis sisxlissamarTlebrivi akrZal-
va aucilebelia demokratiul sazogadoebaSi da ar ewinaRmdegeba 
konstitucias. 

2. mosamarTlis mimarT gamoxatvis Tavisuflebis  
Sesaxeb gadawyvetilebaze mosamarTlis gansxvavebuli azri 

2023 wlis 27 ivlisis №1/4/1394 gadawyvetilebas („zviad kupra-
va saqarTvelos parlamentis winaaRmdeg“) Tan erTvis mosamarT-
lis gansxvavebuli azri.476 mosamarTle miiCnevs, rom saqarTvelos 
konstituciis me-17 muxlis pirvel da me-5 punqtebTan mimarTebiT 
arakonstituciuria sadavo normis is normatiuli Sinaarsi, romelic 
adgens sisxlissamarTlebriv pasuxismgeblobas sasamarTlos upa-
tivcemulobisTvis, rac gamoixata mosamarTlis SeuracxyofiT, Tu 
am qmedebas xeli ar SeuSlia marTlmsajulebis daubrkoleblad da 
jerovnad ganxorcielebis uzrunvelyofis legitimuri miznisaTvis. 

gansxvavebul azrSi miTiTebulia, rom mosamarTleebs, sakuTari 
Tanamdebobidan da funqciuri datvirTvidan gamomdinare, gaaCniaT 

475 iqve, II-61.
476 ix. saqarTvelos sakonstitucio sasamarTlos mosamarTlis — giorgi kverenCxilaZis 

gansxvavebuli azri saqarTvelos sakonstitucio sasamarTlos pirveli kolegiis 2023 
wlis 27 ivlisis №1/4/1394 gadawyvetilebasTan dakavSirebiT.
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Tmenis valdebuleba. Sesabamisad, is garemoeba, rom Seuracxmyofeli 
gamoxatva ganxorcielebulia sasamarTlo xelisuflebis/mosamarT-
lis mimarT, ar unda ganapirobebdes sasamarTlo xelisuflebis/
mosamarTlis mimarT dasaSvebi gamoxatvis farglebis Semcirebas. 
saxelmwifo mxolod ukiduresad gamonaklis SemTxvevebSi unda iyos 
uflebamosili daawesos gamoxatvis am formaze SezRudvebi. amrigad, 
gamoxatvis Tavisuflebis uflebis sagarantio funqcia moiTxovs, 
rom saxelmwifo xelisufleba individis gamoxatvis Tavisufleba-
Si Caerios mxolod maSin, rodesac arsebobs saamisod aucilebeli 
mwvave, realuri da myisieri saWiroeba da rodesac amgvari Careva 
ganpirobebulia uaRresad aRmatebuli miznebis miRwevis legitimuri 
interesiT.477

gansxvavebuli azris avtori mosamarTle miiCnevs, rom sasamarTlo 
xelisuflebis avtoritetis/reputaciis SenarCuneba, sazogadoebis 
mxridan pativiscemisa da ndobis mopoveba SeuZlebelia kritikisagan, 
Tundac ukiduresad Seuracxmyofeli gamonaTqvamebisagan sasamarTlo 
xelisuflebis/mosamarTlis dacviT. sisxlis samarTlis pasuxism-
geblobis dakisrebis gziT sazogadoebrivi azris CarCoSi moqcevis 
mcdeloba, rac nakarnaxevia martooden sasamarTlo xelisuflebis 
avtoritetis/reputaciis dacvis motiviT, mxolod xels uwyobs 
sazogadoebaSi nihilizmisa da undoblobis gaRvivebas sasamarTlo 
xelisuflebisa Tu mosamarTleebis mimarT.478 sasamarTlo xelisu-
flebis/mosamarTlis saqmianobis specifikidan gamomdinare, marTl-
msajulebis ganxorcielebis procesi ar saWiroebs sazogadoebrivi 
ganwyobebis Seqmnas sazogadoebriv azrze zemoqmedebiT, aramed igi 
saqmianobis ganxorcielebisTvis aucilebel ndobas swored jerovani 
marTlmsajulebis ganxorcielebiT, materialur-samarTlebriv da 
procedurul sakiTxebTan dakavSirebiT miRebuli gadawyvetilebe-
bis dasabuTebulobiT, samarTlianobiT da obieqturobiT iZens. im 
SemTxvevaSi, Tu sasamarTlo xelisuflebisadmi/mosamarTlisadmi 
sazogadoebis sandooba imdenad dabalia, rom calkeuli individebis 
gancxadebebs, Tavad sasamarTlo xelisuflebis/mosamarTlis saq-
mianobis Sinaarsisagan damoukideblad, SeuZlia sasamarTlo xeli-
suflebis avtoritetis/reputaciis seriozulad dazianeba, amgvari 

477 gansxvavebuli azri, p. 17.
478 gansxvavebuli azri, p. 21.
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Seryeuli ndobis aRdgena miT umetes SeuZlebeli iqneba im pirebis 
mimarT sisxlissamarTlebrivi devnis ganxorcielebis gziT, romlebmac 
Seuracxmyofeli leqsikiT, JestikulaciiT an/da toniT daafiqsires 
pozicia sasamarTlo xelisuflebis an/da mosamarTlis saqmianobis 
mimarT.479 

479 gansxvavebuli azri, p. 22.





daskvna

amerikis SeerTebuli konstituciis pirveli Sesworebisa da uze-
naesi sasamarTlos precedentuli samarTali gamoxatvis Tavisufle-
bas gansakuTrebulad maRali xarisxiT icavs. pirveli Sesworebis 
lakoniuri formulirebisa da uflebaTa bilis mwiri sakanonmdeblo 
istoriis gaTvaliswinebiT, uzenaesi sasamarTlos precedentuli 
gadawyvetilebebis erTianoba qmnis pirveli Sesworebis analizis 
konstituciur-samarTlebriv CarCos da gamoxatvis TavisuflebaSi 
Carevis konstituciurobis Sefasebis erTob kompleqsur meTodolo-
gias. meTodologiis ZiriTadi maxasiaTebelia gamoxatvis kategoriebad 
dayofa da, pirveli Sesworebis daniSnulebis gaTvaliswinebiT, am 
kategoriebis ierarqizacia metad daculidan daucvel kategoriamde 
(daculi, naklebad daculi, daucveli gamoxatva). imis mixedviT, Tu 
gamoxatvis romel kategorias Seexeba saqme (daculi, naklebad daculi, 
daucveli) da ra tipis sivrceSi xdeba gamoxatvis TavisuflebaSi Careva 
(sajaro, SezRuduli sajaro forumi, arasajaro forumi) sasamarTlo 
Sesabamisi simkacris standartiT Seafasebs Carevis konstituciurobas 
(mkacri, saSualo, gonivrulobis standartebiT). uzenaesi sasamarTlo 
uflebebisa da Tavisuflebebis SezRudvis konstituciuri kontro-
lis zogadi standartebiT xelmZRvanelobs pirvel SesworebasTan 
dakavSirebul saqmeebSi da gamoxatvis Tavisuflebis SezRudvebis 
Sesafasebladac mkacri, saSualo da gonivrulobis standartebiT 
xelmZRvanelobs. garda amisa, calkeuli tipis gamoxatvisTvis sasa-
marTlom damatebiTi kriteriumebi SeimuSava, romelic daucveli 
da daculi gamoxatvis kategoriebis mkafiod gamijvnas emsaxureba 
(magaliTad, uxamsobis, agresiuli gamonaTqvamebis, ciliswamebis, 
ukanono qmedebisken waqezebis standartebi), rac uzrunvelyofs, 
rom daucveli gamoxatvis SezRudvis motiviT iseTi gamoxatvac ar 
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SeizRudos, romlis dacvac pirveli Sesworebis uSualo amocanaa. 
aseve, gamoxatvis formis gaTvaliswinebiT, sasamarTlom Camoayaliba 
specialuri Sefasebis standartebi (qmedebis, rogorc gamoxatvis Se-
fasebis standarti, winaswari SezRudvebis Sefasebis standarti), raTa 
ufro konkretulad daedgina, Tu ra SemTxvevebSia konstituciurad 
gamarTlebuli gamoxatvis SezRudva gamoxatvis specifikuri formis 
gaTvaliswinebiT. gamoxatvis mediumis TvalsazrisiTac ganasxvava 
sasamarTlom standartebi im mediasaSualebebisTvis, romlebic amowur-
vadi saxelmwifo resursis — tele-radio samauwyeblo sixSireebis 
— gamoyenebiT funqcionireben da romlebic saxelmwifo resursis 
gamoyenebis gareSe, eqskluziurad kerZo resursebis gamoyenebiT 
saqmianobs. da bolos, uzenaesi sasamarTlos gadawyvetilebebis ana-
lizi cxadyofs, rom sasamarTlo yuradRebiT ekideba mniSvnelovan 
socialur-politikur movlenebs, teqnologiur progress da cdi-
lobs, maT miusadagos pirveli Sesworebis tradiciuli dogmaturi 
koncefciebi, an piriqiT, maTi gaTvaliswinebiT gadaafasos sakuTari 
precedentebi da axali gamowvevebis kvaldakval Secvalos sakuTari 
midgomebi. uaxles momavalSi uzenaes sasamarTlos mouwevs pasuxi 
gasces Tanamedroveobis mniSvnelovan samarTlebriv gamowvevas, Tu 
sad gadis zRvari teqnologiuri kompaniebis algoriTmuli Zalau-
flebis saxelmwifo regulirebis saWiroebasa da am teqnologiuri 
kompaniebisa da maTi momxmareblebis gamoxatvis Tavisuflebas Soris. 

amerikis SeerTebuli Statebisagan gansxvavebiT, germaniis konsti-
tucia gamoxatvis TavisuflebasTan mimarTebiT specifikur samarT-
lebriv koncefcias ayalibebs. germaniis konstituciuri mowesrigeba 
icavs azris gamoxatvis, informaciis, presis, mauwyeblobis da filmis 
Tavisuflebas. germaniaSi azris gamoxatvis Tavisufleba fundamentur 
konstituciur uflebad aris aRiarebuli. informaciis Tavisufleba, 
romelic azris gamoxatvis TavisuflebasTan erTad, damoukidebeli 
konstituciuri uflebaa, miznad isaxavs pirovnul ganviTarebasa da 
demokratiis danergvas. germaniis konstituciis me-5 muxli aseve 
moicavs presis Tavisuflebas, romelic Tavisufali, demokratiu-
li saxelmwifos safuZvelia. xelisuflebisagan damoukidebeli da 
cenzurisagan Tavisufali presa demokratiis ganuyofeli nawilia. 
rac Seexeba mauwyeblobis Tavisuflebas, am uflebis mizania sazoga-
doebis srulad informirebis uzrunvelyofa. filmis Tavisufleba 
ki gulisxmobs mosazrebebisa da Sexedulebebis gadacemas moZravi 
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gamosaxulebebiT. germaniis konstituciiT daculi zemoxsenebuli 
uflebebis SezRudva SesaZlebelia, Tumca, aseTi SezRudva dasaSve-
bia parlamentis mier miRebuli kanonis safuZvelze, Tanazomierebis 
principis dacviT. 

rac Seexeba saqarTveloSi arsebul mowesrigebas, aRsaniSnavia, rom 
saqarTvelos sakonstitucio sasamarTlom mniSvnelovani ganmartebebi 
gaakeTa konstituciis me-17 muxliT garantirebul gamoxatvis Tavi-
suflebis uflebis SinaarsTan dakavSirebiT. sasamarTlos praqtika 
kvlav viTardeba. sakonstitucio sasamarTlo xazgasmiT miuTiTebs 
gamoxatvis Tavisuflebis gansakuTrebul mniSvnelobaze demokratiul 
sazogadoebaSi. RirebulebaTa konfliqtis dros mxedvelobaSi miiReba 
konkretuli garemoebebi, vis mier da vis mimarT aris gamoTqmuli 
kritika, rogoria dasaSvebi kritikis farglebi Sesabamis SemTxvevaSi, 
rogoria gamoTqmebi da sxva. yoveli konkretuli SemTxveva samarT-
liani balansisa da Tanazomierebis principis dacviT gadawydeba. 
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sasamarTlo gadawyvetilebebi 

saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis 
N2/1/241 gadawyvetileba saqmeze „moqalaqe akaki gogiCaiSvili saqar-
Tvelos parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2006 wlis 6 ivnisis 
N2/2/359 gadawyvetileba saqmeze „axalgazrda iuristTa asociacia 
saqarTvelos parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 
№2/2-389 gadawyvetileba saqmeze „saqarTvelos moqalaqe maia naTaZe 
da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis 
winaaRmdeg“.
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saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtomberi, 
N2/3/406,408, gadawyvetileba saqmeze „saqarTvelos saxalxo damcve-
li da saqarTvelos axalgazrda iuristTa asociacia saqarTvelos 
parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris N 
1/3/421,422 gadawyvetileba saqmeze „saqarTvelos moqalaqeebi — giorgi 
yifiani da avTandil ungiaZe saqarTvelos parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis 
N2/482,483,487,502 gadawyvetileba saqmeze „moqalaqeTa politikuri 
gaerTianeba „moZraoba erTiani saqarTvelosTvis“, moqalaqeTa po-
litikuri gaerTianeba „saqarTvelos konservatiuli partia“, saqar-
Tvelos moqalaqeebi — zviad ZiZiguri da kaxa kukava, saqarTvelos 
axalgazrda iuristTa asociacia, moqalaqeebi daCi caguria da jaba 
jiSkariani, saqarTvelos saxalxo damcveli saqarTvelos parlamen-
tis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis 
#1/1/468 gadawyvetileba saqmeze „saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2013 wlis 14 maisis 
N2/2/516,542 gadawyvetileba saqmeze „saqarTvelos moqalaqeebi — 
aleqsandre baramiZe, laSa tuRuSi, vaxtang xmalaZe da vaxtang maisaia 
saqarTvelos parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2016 wlis 20 ivlisis 
№3/3/763 gadawyvetileba saqmeze „saqarTvelos parlamentis wevrTa 
jgufi (daviT baqraZe, sergo ratiani, roland axalaia, giorgi baramiZe 
da sxvebi, sul 42 deputati) saqarTvelos parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2016 wlis 29 seqtembris 
№3/4/641 gadawyvetileba saqmeze „quTaisis saapelacio sasamarTlos 
konstituciuri wardgineba „aWaris avtonomiuri respublikis qonebis 
marTvisa da gankargvis Sesaxeb“ aWaris avtonomiuri respublikis 
kanonis me-19 muxlis me-3 punqtis konstituciurobis Taobaze“.

saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris 
№1/5/675,681 gadawyvetileba saqmeze „„Sps samauwyeblo kompania rus-
Tavi 2“ da „Sps telekompania saqarTvelo“ saqarTvelos parlamentis 
winaaRmdeg“.
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amerikis SeerTebuli Statebis, germaniis federaciuli respublikisa da  
saqarTvelos kanonmdeblobisa da praqtikis analizi

saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris 
N1/6/561,568 gadawyvetileba saqmeze „saqarTvelos moqalaqe iuri 
vazagaSvili saqarTvelos parlamentis winaaRmdeg“. 

saqarTvelos sakonstitucio sasamarTlos 2017 wlis 27 martis 
№1/4/757 gadawyvetileba saqmeze „saqarTvelos moqalaqe giorgi 
kraveiSvili saqarTvelos mTavrobis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2018 wlis 26 ivlisis 
№2/5/700 gadawyvetileba saqmeze „Sps koka-kola boTlers jorjia“, 
„Sps kastel jorjia“ da „ss wyali margebeli“ saqarTvelos parla-
mentisa da saqarTvelos finansTa ministris winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2019 wlis 28 maisis 
№2/2/867 gadawyvetileba saqmeze „remzi SaraZe saqarTvelos iusti-
ciis ministris winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2019 wlis 4 ivlisis 
N1/5/1271 gadawyvetileba saqmeze „besik qaTamaZe, daviT mJavanaZe da 
ilia malazonia saqarTvelos parlamentis winaaRmdeg“. 

saqarTvelos sakonstitucio sasamarTlos 2019 wlis 2 agvistos 
N1/7/1275 gadawyvetileba saqmeze „aleqsandre mZinaraSvili saqar-
Tvelos komunikaciebis erovnuli komisiis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2019 wlis 17 dekembris 
№2/6/1311 gadawyvetileba saqmeze „„Sps stereo+“, luka severini, 
laSa zilfimiani da robert xaxalevi saqarTvelos parlamentisa da 
saqarTvelos iusticiis ministris winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2021 wlis 15 ivlisis 
№2/1/1289 gadawyvetileba saqmeze „giorgi beruaSvili saqarTvelos 
parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris 
N1/8/926 gadawyvetileba saqmeze „giorgi logua saqarTvelos par-
lamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris 
№3/7/1483 saoqmo Canaweri saqmeze „„Sps sainformacio centrebis 
qseli“ saqarTvelos parlamentis winaaRmdeg“.

saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris 
№3/7/1483 saoqmo Canaweri saqmeze „„Sps sainformacio centrebis 
qseli“ saqarTvelos parlamentis winaaRmdeg“.
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saqarTvelos sakonstitucio sasamarTlos 2022 wlis 24 noembris 
№3/1/1693, 1700 ganCineba — №1693 da №1700 konstituciur sarCe-
lebze, mopasuxe mxaris — saqarTvelos parlamentis Suamdgomloba 
mosamarTle giorgi kverenCxilaZis acilebis Sesaxeb.

saqarTvelos sakonstitucio sasamarTlos 2023 wlis 22 Tebervlis 
N1/1/1537 gadawyvetileba saqmeze „„Sps mTavari arxi“, „Sps telekom-
pania pirveli“, „Sps telekompania kavkasia“, „Sps formula“, irakli 
saRinaZe, giorgi lifonava da qeTevan devdariani saqarTvelos par-
lamentis winaaRmdeg“.

adamianis uflebaTa evropuli sasamarTlo

Handyside v. United Kingdom.

Sunday Times v. United Kingdom.

gansxvavebuli azrebi

saqarTvelos sakonstitucio sasamarTlos mosamarTleebis — irine 
imerliSvilis, giorgi kverenCxilaZis da Teimuraz tuRuSis gansx-
vavebuli azri saqarTvelos sakonstitucio sasamarTlos plenumis 
2022 wlis 4 noembris N3/7/1483 saoqmo CanawerTan dakavSirebiT.

saqarTvelos sakonstitucio sasamarTlos mosamarTleebis — giorgi 
TevdoraSvilisa da giorgi kverenCxilaZis gansxvavebuli azri saqar-
Tvelos sakonstitucio sasamarTlos pirveli kolegiis 2022 wlis 4 
noembris N1/8/926 gadawyvetilebasTan („giorgi logua saqarTvelos 
parlamentis winaaRmdeg“) mimarTebiT.

saqarTvelos sakonstitucio sasamarTlos mosamarTlis — gior-
gi kverenCxilaZis gansxvavebuli azri saqarTvelos sakonstitucio 
sasamarTlos pirveli kolegiis 2023 wlis 27 ivlisis №1/4/1394 
gadawyvetilebasTan dakavSirebiT.

sakanonmdeblo aqtebi 

saqarTvelos konstitucia, 1995 wlis 24 agvisto.

„saqarTvelos konstituciaSi cvlilebis Setanis Sesaxeb“ 2017 
wlis 13 oqtombris №1324-rs saqarTvelos konstituciuri kanoni.
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